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SUPEEME  COUUT  OF  ILLINOIS. 


CENTRAL    GRAND  DIVISION. 


JANUARY    TERM,    1872. 


Edmund  Townsend  et  dl. 

V. 

William  Radcliffe  et  al. 

1.  Commission  of  survetoks — have  not  judicial  powers.  A  commission 
appointed  under  section  2  of  the  "Act  to  provide  for  the  permanent  sur- 
vey of  lands,"  of  March  25,  1869,  may  examine  witnesses  under  oath  and 
report  their  finding  to  the  court,  but  their  report  is  not  binding  on  parties 
as  to  disputed  boundaries. 

2.  It  is  only  the  approving  order  of  the  court,  upon  the  hearing  of  par- 
ties and  formal  trial,  that  can  give  effect  to  the  report  and  conclude  the 
rights  of  those  having  interest. 


10  TowNSEND  et  al.  v.  Eadcliffe  et  al.        [Jan.  T., 

Opinion  of  the  Court. 

3.  The  rights  of  parties  to  trial  by  court  and  jurj^  according  to  the  usual 
course  of  law,  being  secure,  the  act  in  question  is  not  unconstitutional. 

4.  Evidence.  The  reports  of  commissioners  are  only  yrima  facie  evi- 
dence, and  may  be  controverted  and  the  witnesses  subjected  to  cross- 
examination,  as  in  other  cases. 

Appeal  from  the  Circuit  Court  of  Madison  county  ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Upon  application  to  the  circuit  court  of  Madison  county, 
under  section  2  of  the  act  of  1869  to  provide  for  the  perma- 
nent survey  of  lands,  commissioners  were  appointed,  who,  on 
completing  their  survey  and  the  examination  of  witnesses, 
made  report  to  the  court.  Dousman,  one  of  the  parties  affected 
by  the  survey,  and  whose  lands  were  diminished  by  a  change 
of  boundary,  filed  objections  to  the  report,  on  the  ground  that 
the  proceeding  divested  him  of  lands  without  due  process  of 
law.  The  court,  refusing  to  modify,  change  or  alter  the 
report,  or  to  cause  the  commissioners  to  do  so,  or  to  appoint 
a  new  set  of  commissioners,  dismissed  the  petition,  on  the 
ground  that  the  law  authorizing  the  proceeding  was  unconsti- 
tutional and  void.  The  parties  seeking  the  survey  took  ex- 
ceptions, and  the  case  comes  to  the  Supreme  Court  upon 
stipulations. 

Mr.  A.  W.  Metcalf,  for  the  appellants. 
Mr.  David  Gillespie,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered   the  opinion  of 

the  Court : 

This  case  brings  before  us  for  construction  the  act  entitled 
^^An  act  to  provide  for  the  permanent  survey  of  lands,"  passed 
March  25,  1869. 

The  first  section  of  the  act  provides  that  the  owners  of 
adjacent  tracts  of  land,  who  desire  to  establish  permanently 
the  lines  and  corners,  may  enter  into  a  written  agreement  for 


1872.]  TowNSEND  et  al.  v.  Kadcliffe  et  al.  11 

Opinion  of  tlie  Court. 

a  survey,  by  some  surveyor  to  be  mutually  agreed  upon,  and 
that  the  written  agreement,  with  the  plat  of  the  survey  when 
made,  shall  be  recorded  in  the  recorder's  office,  and  shall  be 
forever  binding  upon  the  parties  and  all  persons  claiming 
wnder  them.     To  this  section  there  can  be  no  objection. 

The  second  section  provides  that  when  an  amicable  agree- 
ment can  not  be  made  under  the  first  section,  one  or  more  of 
the  parties  interested,  first  giving  notice  to  the  owners  of 
adjacent  tracts,  may  make  an  application  to  the  circuit  court 
of  the  county  where  the  lands  are  situated  for  the  appoint- 
ment of  "a  commission  of  surveyors"  to  permanently  estab- 
lish the  corners  and  boundaries. 

The  third  section  provides  that  the  court,  on  filing  the 
petition  and  proof  of  notice,  shall  appoint  a  commission  of 
three  disinterested  surveyors,  who  thereupon  shall  make  the 
survey  and  a  plat  thereof,  and  report  their  proceedings,  with 
the  plat  and  notes  of  the  survey,  to  that  or  the  next  term  of 
the  court.  The  members  of  this  commission  are  not  them- 
selves required  to  be  sworn,  but  they  are  authorized,  in  the 
language  of  the  act,  "to  administer  an  oath  and  take  the  evi- 
dence, and  incorporate  the  same  with  their  survey,  of  any 
person  who  may  be  able  to  identify  any  original  government 
or  other  legally  established  corner  or  witness  thereto,  or  gov- 
ernment line  tree  or  other  noted  object,  and  all  stone  corners 
or  other  monuments  that  have  been  in  existence  over  twenty 
years  and  recognized  as  original  government  monuments  by 
the  adjoining  proprietors." 

Section  4  provides  that  on  the  filing  of  said  report,  any 
person  whose  interests  may  be  affected  by  the  survey  may  file 
objections,  which  the  court  shall  hear  and  determine,  and 
shall  enter  an  order  or  judgment  approving  or  rejecting  said 
report,  or  modifying  and  amending  the  same,  or  referring  it 
back  for  correction,  or  the  court  may  set  aside  the  commission 
and  their  proceedings  and  appoint  a  new  commission,  which 
shall  proceed  de  novo.  The  section  further  provides  that  the 
survey,  as  finally  approved  by  the  court,  -with  its  boundaries 
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and  corners,  shall  be  considered,  if  not  appealed  from  within 
thirty  days,  ''permanently  and  unalterably  established." 

The  object  sought  to  be  accomplished  by  this  act  is  evi- 
dently the  prevention  of  future  disputes  and  litigation,  by  the- 
definite  ascertainment  of  land  boundaries  while  the  evidence 
upon  which  they  may  depend  is  yet  comparatively  certain  and 
attainable.  The  accomplishment  of  this  end  is  desirable,  but 
it  must  be  effected  by  constitutional  methods.  The  legisla- 
ture may  very  properly  authorize  parties  to  institute  legal 
proceedings  of  this  character,  and  authorize  the  court  to  ap- 
point a  commission  to  make  a  survey  and  report  it  to  the 
court.  It  can  also  authorize  the  court  to  pronounce  a  judg- 
ment establishing  such  survey  as  the  court  may  finally  approve, 
and  can  make  that  judgment  conclusive  upon  parties  and 
privies.  To  the  general  plan  and  object  of  the  act  there  can 
be  no  possible  objection. 

There  are,  however,  in  the  act  certain  provisions,  which,  if 
they  were  to  be  construed  as  meaning  what  counsel  for  appel- 
lants contend  they  mean,  would  be  plainly  unconstitutional. 

The  law  authorizes  the  commission  of  surveyors  not  merely 
to  make  a  survey  and  plat  and  report  them  to  the  court,  but 
to  administer  oaths  and  take  testimony  as  to  monuments  and 
corners,  or  the  recognition,  by  the  adjacent  proprietors,  of 
certain  objects  as  government  monuments,  and  to  incorporate 
this  evidence  in  their  report. 

It  is  contended  by  counsel  for  appellants  that  the  court  can 
hear  no  evidence  to  impeach  the  report  made  by  the  commis- 
sioners ;  that  the  only  evidence  intended  to  be  heard  is  that 
taken  by  them,  and  that,  deciding  only  by  the  report  itself 
and  the  evidence  embodied  therein,  the  court,  upon  objections 
made,  is  either  to  adopt,  reject  or  modify  it.  It  is  of  course 
claimed,  as  the  result  of  this  construction,  that  a  trial  by  jury 
can  not  be  had. 

It  hardly  seems  necessary  to  enter  into  discussion  in  order 
to  el  ow  that  if  this  was  the  intention  of  the  legislature,  that 
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body  exceeded  the  limits  of  its  power.  The  constitution  pro- 
vides that  no  freeman  shall  be  deprived  of  his  life,  liberty  or 
property,  but  by  the  judgment  of  his  peers  or  the  law  of  the 
land.  The  meaning  of  this  prohibition  has  been  settled  in 
almost  numberless  cases.  It  is,  that  no  person  shall  lose  life, 
liberty  or  property,  except  by  trial  and  judgment  according  to 
the  course  and  usage  of  the  common  law.  The  constitution 
further  provides  that  the  right  of  trial  by  jury  shall  remain 
inviolate,  and  shall  extend  to  all  cases  at  law,  without  regard 
to  the  amount  in  controversy.  It  also  vests  the  judicial 
power  of  the  State  in  certain  enumerated  courts  established 
by  the  constitution,  and  certain  local  courts  which  the  legisla- 
ture may  establish. 

This  act,  if  construed  as  counsel  for  appellants  contend  it 
should  be,  would  violate  the  spirit  of  all  these  constitutional 
provisions.  The  ascertainment  of  the  true  boundaries  of  a 
tract  of  land  is  the  determination  of  a  question  of  fiict,  and 
where  it  has  become  a  matter  of  dispute  between  rival  claim- 
ants, it  is  as  much  a  matter  of  judicial  cognizance  as  any 
issue  of  fact  that  was  ever  submitted  to  a  jury.  A  survey  is 
simply  a  piece  of  evidence — a  means  of  ascertaining  where  the 
true  boundaries  are.  But  there  may  be  many  different  sur- 
veys. The  experts  may  disagree.  The  government  monu- 
ments may  be  a  matter  of  dispute,  as  contemplated  by  this 
act,  and  thus  the  very  basis  of  survey  a  question  of  conflicting 
evidence.  If,  then,  the  line  between  A  and  B  is  in  contro- 
versy, and  A  claims  that  he  is  the  rightful  owner,  by  an 
accurate  survey,  of  a  strip  of  land  within  the  inclosure  of  B, 
it  is  very  clear  that  before  B  can  be  required  to  surrender  his 
possession,  or  before  it  can  be  adjudged  illegal,  he  has  a  con- 
stitutional right  to  insist  that  this  question  of  fact  shall  be 
submitted  to  a  court  and  jury,  and  that  he  shall  have  the 
privilege  of  cross-examining  the  witnesses  whose  survey  is 
adduced  against  him,  and  of  showing,  by  such  cross-examina- 
tion, how  much  credit  their  survey  should  receive.  His  rights 
can  not  be  concluded  because  these  commissioners  have  made 
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a  survey  based  upon  the  testimony,  as  to  government  monu- 
ments, of  witnesses  whom  he  has  had  no  opportunity  to  cross- 
examine  or  controvert.  Even  if  he  had  notice  and  appeared 
with  Ills  witnesses,  this  commission,  in  holding  its  inquisition, 
as  to  the  facts,  would  necessarily  be  obliged  to  decide  upon 
all  the  questions  of  evidence  that  might  arise,  and  would  be 
exercising  a  judicial  function  with  which  such  a  commission 
can  not  be  clothed.  The  act,  however,  does  not  require  notice 
to  the  parties  of  the  time  and  place  where  the  commissioners 
are  to  take  the  testimony. 

If  the  construction  contended  for  is  the  necessary  construc- 
tion of  this  law,  we  think  it  would  be  difficult  to  find  a  legis- 
lative act  more  completely  setting  at  naught  the  elementary 
principles  which  should  lie  at  the  foundation  of  all  proceed- 
ings instituted  for  the  purpose  of  determining  conflicting 
claims.  The  right  to  be  heard  in  defense  of  one's  property, 
to  cross-examine  witnesses  and  introduce  opposing  testimony, 
although  not  in  terms  guarantied  by  the  constitution,  is, 
nevertheless,  secured  by  the  comprehensive  clause  to  which  we 
have  referred,  because  it  is  a  right  necessarily  inhering  in 
judicial  proceedings.  We  are,  therefore,  of  opinion  that  the 
board  of  surveyors  can  hold  no  inquisition  for  the  purpose  of 
ascertaining  facts,  and  by  their  report  make  it  necessary  for 
any  party  to  the  record  to  disprove  them,  because  their  find- 
ing upon  the  facts,  although  not  final,  is  in  the  nature  of  a 
judicial  function  which  they  can  not  exercise,  and  if  they 
could,  such  function  should  be  exercised  in  a  mode  not  viola- 
tive of  any  principle  of  judicial  procedure. 

We  can  not  enforce  the  act  if  it  is  to  be  construed  as  claimed 
by  counsel  for  appellants,  and  such  a  construction  is  not  neces- 
sary. One  can  be  adopted  which  will  leave  the  act  in  full 
force  and  well  adapted  to  accomplish  the  intent  of  the  legisla- 
ture. The  proceeding  can  be  instituted  in  the  manner  pointed 
out  by  the  act.  The  surveyors  can  be  appointed,  and  after 
having  made  their  survey  with  whatever  accuracy  they  can 
attain,  they  may  make   their  report.     If  no   objections  are 
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made,  the  court  can  enter  an  order  of  approval,  as  the  parties 
to  the  record,  who  have  had  due  notice,  would  in  such  case  be 
presumed  to  acquiesce  in  its  correctness.  If  objections  are 
made,  denying  its  correctness,  an  issue  of  fact  is  thus  formed, 
upon  which  any  party  to  the  record  would  have  the  right  to 
demand  a  jury,  and  on  the  trial,  whether  before  court  or  jury, 
the  survey  reported  by  the  commissioners  could  be  received 
in  evidence  only  in  connection  with  and  as  a  part  of  the  testi- 
mony given  by  one  or  all  of  them  as  witnesses.  It  would 
have  no  official  sanctity,  but  must  stand  or  fall  upon  the  testi- 
mony of  the  persons  who  made  it,  taken  in  connection  with 
all  the  other  evidence  in  the  case. 

In  the  case  at  bar  the  circuit  court,  upon  objections  made 
to  the  report,  tried  the  issues  and  found  them  for  defendants. 
It  then  refused  to  modify  the  report  or  to  require  the  commis- 
sioners to  do  so,  or  to  appoint  a  new  commission,  but  dismissed 
the  pi'oceeding  on  the  ground  that  the  act  was  void.  In  dis- 
missing the  proceeding,  we  think  the  court  erred.  The  object 
sought  bj  the  legislature  may  be  accomplished  in  the  mode 
indicated,  and  it  is  the  duty  of  the  court  to  give  the  act  such 
a  construction  as  will  harmonize  it  with  the  constitution  and 
still  substantially  accomplish  the  intent  of  the  legislature. 

The  court  should  have  modified  the  report  or  should  have 
required  this  to  be  done,  or  should  have  appointed  a  new 
commission. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  L.  Pfau 

V. 

Washington  A.  Williamson. 

1.  Negligence — excavation  in  street  by  contractor.  Where  the  owner 
•of  a  lot  iu  a  city  contracts  with  a  skillful,  reliable  and  competent  builder 
for  tlie  erection  of  a  liouse  thereon,  including  a  cellar  under  the  sidewalk 
in  the  street,  and  surrenders  possession  of  the  property  to  the  builder  for 
the  purposes  of  the  work,  and  the  work  is  not  done  under  the  direction  of 
the  owner,  and  injury  ensues  to  a  third  person  from  the  negligence  of  the 
contractor  and  not  of  the  owner,  such  contractor  is  not  the  servant  of  the 
owner,  and  he  alone  is  liable  for  the  injurj^  inflicted. 

2.  Same — liability  of  contractor  to  oxoner  for  damages  paid  by  1dm.  Where 
the  owner  of  a  lot  contracted  with  a  competent  workman  for  the  erection 
of  a  house  thereon,  including  the  construction  of  a  cellar  under  the  side- 
walk, surrendering  the  possession  of  the  ground  and  the  entire  control  of 
the  work  to  tlie  contractor,  and  gave  no  specific  directions  as  to  tlie  man- 
ner in  which  the  contractor  should  perform  his  work  on  the  cellar,  or  how 
it  should  be  constructed,  and  tlie  contractor  left  the  excavation  in  the  side- 
walk not  properly  guarded  and  protected,  so  that  a  third  party  without 
fault  on  his  part  fell  into  the  same  and  was  injured,  and  the  owner  of  the 
lot  was  compelled  to  pay  the  same:  Held,  iu  an  action  by  the  owner 
against  the  contractor,  that  if  the  injury  was  caused  by  the  negligence  of 
the  latter,  he  was  liable  to  the  owner  for  the  damages  he  had  paid  for  such 
iujur}^,  the  ordinance  of  the  city  requiring  the  contractor  to  protect  such 
excavations  by  fences  or  other  obstructions  around  the  same  to  prevent 
injury  to  persons  and  the  propert}^  of  others. 

3.  In  a  suit  of  this  kind  the  court  below  instructed  the  jury,  "that  if 
they  believe,  from  the  evidence,  that  the  defendant  did  the  work  which  he 
contracted  to  do  for  the  plaintiff  iu  a  skillful  and  workmanlike  manner, 
and  as  he  contracted  to  do  it,  that  then  the  plaintiff  can  not  recover  back 
from  the  defendant  what  he  has  had  to  pay  on  account  of  the  injury  sus- 
tained by  Reynolds  by  falling  into  the  excavation  iu  the  sidewalk,  and 
they  will  find  a  verdict  for  the  defendant:"  Held,  that  the  instruction  was 
erroneous  as  it  wholly  ignored  the  duty  imposed  on  the  contractor  to 
guard  and  protect  the  community  against  the  danger  of  injury  by  falling 
into  the  excavation,  and  protected  the  contractor,  no  matter  how  great  his 
negligence  was,  if  he  did  the  work  in  a  skillful  and  workmanlike  manner. 

4.  In  the  same  case  the  court  gave  this  instruction  :  "Even  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  made  the  excavation  re- 
ferred to  by  the  witnesses,  yet,  if  they  further  believe,  from  the  evidence. 
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tliat  it  WHS  nincle  vindev  the  contract  oflFered  in  evidence  in  this  case,  aud 
bj''  direction  of  plaintiff,  tlieii  the  plaintiff  has  no  right  to  recover  in  this 
case,  and  they  should  find  for  defendant:"  Held,  that  this  instruction  was 
erroneous  and  calculated  to  mislead  the  jury.  If  the  plaintiff  had  given 
specific  directions  as  to  the  manner  of  fencing  the  excavation,  which  had 
been  observed,  then  the  instruction  would  have  been  proper. 

5.  When  a  contractor  agrees  to  erect  a  building  for  the  owner  of  a  city 
lot,  thereon,  and  make  a  cellar  extending  under  the  sidewalk  of  a  public 
street,  requiring  an  excavation,  and  receives  full  possession  of  the  property 
for  such  purpose,  and  lias  the  entire  control  of  the  work  under  the  con- 
tract which  contains  no  directions  as  to  the  manner  of  guarding  the  exca- 
vation, and  the  owner  is  subjected  to  the  payment  of  damages  on  account 
of  the  negligence  of  the  contractor  in  the  manner  in  which  he  leaves  such 
excavation  open  and  exposed,  so  that  a  person  without  negligence  falls 
into  the  same  and  is  injured,  such  contractor  will  be  held  liable  to  the 
owner  to  make  good  the  damages  he  is  compelled  to  pay  on  account  of 
such  injury. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley^  Judge,  presiding-. 

Messrs.  Grimshaw  &  Scoggax,  for  the  appellant. 

Mr.  John  H.  Williaisis,  and  Messrs.  Browning  &  Bush- 
NELL,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellant  in  the 
Adams  circuit  court,  against  appellee.  The  declaration  con- 
tains several  counts,  in  which  it  is  averred  that  appellant  was 
the  owner  of  a  lot  in  the  city  of  Quincy,  and  that  he  employed 
appellee,  who  was  a  mechanic  and  builder,  to  erect  a  house, 
with  its  appurtenances  thereon,  and  to  dig  a  cellar  for  the 
same;  and  that  he  dug  the  cellar  and  built  the  house,  and 
that  it  was  the  duty  of  appellee  to  use  due  care  whilst  so  en- 
gaged ;  but  it  is  averred  that  he  did  not  use  due  care,  caution 
and  skill,  but  carelessly,  negligently,  unskillfully  and  impru- 
dently did  the  work  in  '.'xcavating  the  cellar,  and  did  not  suffi- 
ciently protect  it  bv  fencing  or  utherwise,  and  bv  reason  of 
'  2— 6;3d  111.' 
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appellee's  negligence,  etc..  as  aforesaid,  one  Patrick  Reynolcls,- 
whilst  ]iassing  along  the  street  as  he  lawfully  might,  whilst 
using  due  care,  etc.,  fell  into  the  cellar  and  was  thereby 
greatly  injured  ;  that  Reynolds  thereupon  sued  appellant  in 
the  Adams  circuit  court  and  obtained  a  judgment  against  him 
forSl^OO,  besides  costs,  and  that  he  had  incurred  large  ex- 
pense for  attorneys'  fees,  all  of  which  he  had  paid. 

In  the  second,  and  some  of  the  other  counts,  it  is  averred 
that  the  cellar  extended  out  under  the  street  for  the  space  of 
twelve  feet ;  and  it  is  also  averred  that  it  was  the  duty  of  ap- 
pellee to  fence  or  otherwise  guard  or  protect  the  public  fron> 
falling  into  the  excavation  nnder  the  street  or  sidewalk,  but 
that  he  had  failed  so  to  do,  whereby  the  injury  occurred  to 
Reynolds,  and  aj^pellant  ha.d  been  compelled  by  suit  to  jiay 
damages  for  the  injury  sustained  by  Reynolds;  and  that,  bv 
reason  of  the  negligence,  etc.,  of  appellee,  in  the  excavation 
of  the  cellar,  and  the  injury  to  Reynolds,  and  the  loss  sus- 
tained by  appellant  by  reason  of  having  been  compelled  to- 
pay  the  judgment  rendered  against  him  in  favor  of  Reynolds,, 
apjiellee  became  liable  to  refund  the  same  to  appellant. 

A  trial  was  had  in  the  court  below,  resulting  in  favor  of 
defendant,  and  plaintiff  brings  the  record  to  this  court  and. 
asks  a  reversal. 

In  the  case  of  Scammon  v.  The  City  of  Chicago,  25  111.  424^ 
it  was  held  that,  where  the  owner  of  a  lot  contracts  with  a 
skillful,  reliable  and  competent  builder  for  the  erection  of  a 
house  thereon,  and  surrenders  possession  of  the  propertv  to 
the  builder  for  the  purpose  of  erecting  the  structure,  and  the 
work  is  not  done  under  the  direction  of  the  owner,  and  injurv 
ensues  to  a  third  person  from  the  negligence  of  the  contractor, 
and  not  of  the  owner,  such  contractor  is  not  the  ser\;uit 
of  the  owner,  and  is  liable  for  the  injurv  iiifiictcd.  In  tliis 
case,  as  in  that,  the  owner  surrendered  the  possession  and  en- 
tire control  of  the  ground  to  the  contractor.  In  the  spccnii- 
cations  is  this  provision  :  "The  contractor  must  complete  the 
building  throughout,  as   the   proprietor  will    have  nothing  to 
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do  with  it  except  to  see  that  the  plans  and  specifications  are 
strictly  adhered  to  ;  hence  the  putting  the  whole  thing  in  one 
job."  The  owner  covered  the  roof  and  made  the  window 
caps  of  galvanized  iron,  but  so  far  as  we  can  see  did  nothing 
else  in  reference  to  the  completion  of  the  building. 

The  specifications  point  out  particularly  how  that  part  of* 
the  cellar  under  the  sidewalk  was  to  be  completed.  And  we 
fail  to  find  that  appellant,  at  any  time,  gave  appellee  any  di- 
rections as  to  the  manner  in  w^iich  he  should  perform  his 
work  thereon,  or  how  it  should  be  constructed  ;  but  so  far  as 
the  record  discloses,  appellee  did  the  work  under  and  accord- 
ing to  the  contract  and  its  specifications.  Nor  did  the  fact- 
that  appellant  reserved  the  right  to  go  on  the  premises  to  see 
that  the  work  was  done  according  to  the  plans  and  specifica- 
tions, change  the  relations  of  the  parties.  Appellee  did  not 
thereby  become  the  servant  of  appellant.  He  was  still  in  pos- 
session, and  was  performing  the  work  under  his  contract  and 
not  under  the  directions  and  control  of  appellant,  because  he 
had  the  right  to  inspect  the  work. 

Whilst  the  agreement  between  the  parties  is  silent  as  to 
who  shall  guard  and  protect  the  public  against  accident  or  in- 
jury from  this  excavation,  it. is  provided  for  by  the  city  ordi- 
nances. Section  3  of  ordinance  40  declares  that,  "No  city 
officer,  contractor,  or  other  person  in  the  city,  shall  make  any 
excavation  in  any  highway  or  thoroughfare  without  providing, 
during  the  night,  a  temporary  fence  or  suitable  obstruction 
around  or  in  front  of  the  same  to  prevent  persons,  aninuils  or 
vehicles  from  falling  into  the  same,  and  every  person  thus 
offending  shall  forfeit  and  pay,  for  the  use  of  said  city,  not 
less  than  $5  nor  more  than  $50  for  each  and  every  offense." 

Now,  appellee  was  a  contractor,  and  was  embraced  within 
the  provisions  of  this  ordinance.  He  contracted  to,  and  did 
build  the  house  and  make  this  excavation,  and  if  he  failed,  as 
required  by  the  ordinance,  to  place  a  fence  or  obstruction 
around  this  excavation  each  night  as  prescribed  by  the  ordi- 
uance,    he   violated    a  duty  imposed  by  law.     The  duly  was 
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his,  and  not  that  of  appellant ;  and  if  the  duty  was  not  ob- 
served, the  violation  was  his  and  not  appellant^s. 

Notwithstanding  this  ordinance  and  the  fact  that  appellee 
had  made  the  excavation,  the  court  below,  at  the  request  of 
appellee,  amongst  a  number  of  others,  gave  this  instruction  : 

''That  if  they  believe,  from  the  evidence,  that  the  defend- 
ant did  the  work  which  he  contracted  to  do  for  the  plaintiff, 
in  a  skillful  and  workmanlike  manner,  and  as  he  contracted 
to  do  it,  that  then  the  plaintiff  can  not  recover  back  from  the 
defendant  what  he  has  had  to  pay  on  account  of  the  injury 
sustained  by  Reynolds  by  falling  into  the  excavation  in  the 
sidewalk,  and  they  will  find  a  verdict  for  the  defendant/' 

This  instruction  wholly  ignores  the  duty  imposed  on  appel- 
lee to  guard  and  protect  the  community  against  the  danger  of 
injury,  by  fencing,  so  as  to  protect  persons  from  falling  into 
the  excavation.  On  the  contrary,  it  defines  appellee's  duty, 
and  his  only  duty  in  the  premises,  to  be  a  skillful  and  workman- 
like performance  of  the  work  he  had  agreed  to  execute.  Un- 
der this  instruction  the  jury  could  not  have  done  otherwise 
than  find  the  verdict  they  did.  There  seems  to  be  no  pre- 
tense that  the  work  was  not  skillfully  performed,  and  even 
had  it  not  been,  that  could  in  nowise  have  affected  appellee's 
liability  if  he  was  negligent  and  failed  to  perform  a  duty 
which  resulted  in  the  loss  appellant  had  been  compelled  to 
pay  to  Reynolds.  Under  this  instruction  it  did  not  matter 
how  careless  or  even  reckless  appellee  may  have  been  in  fail- 
ing to  fence  the  excavation,  if  he  performed  the  work  on  the 
house  skillfully  and  constructed  the  cellar  according  to  his 
agreement.  Whether  the  excavation  was  properly  guarded  or 
not,  was  by  no  means  a  question  of  skill  and  workmanship, 
but  was  a  question  of  negligence  or  proper  care.  This  in- 
struction was  calculated  to  mislead  the  jury  and  should  not 
have  been  given. 
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Amongst  others^  the  court  also  gave  for  the  defendant  this 
instruction  : 


"Even  if  the  jury  believe,  from  the  evidence,  that  tlie  de- 
fendant made  the  excavation  referred  to  by  the  witnesses,  yet, 
if  they  farther  believe,  from  the  evidence,  that  it  was  made 
under  tlie  contract  offered  in  evidence  in  this  case,  and  by  di- 
rection of  plaintiff,  then  the  plaintiff  has  no  right  to  recover 
in  this  case,  and  they  should  find  for  defendant." 

This  instruction  should  have  been  modified  or  refused.  It, 
like  the  other,  assumes  that,  if  the  work  was  done  under  the 
contract  and  the  direction  of  plaintiff,  there  would  be  no  lia- 
bility. But  we  have  seen  that,  if  appellee  was  put  in  the  pos- 
session and  control  of  the  premises,  lie  would  be  liable  for 
negligence.  Had  appellant  given  specific  directions  as  to  the 
manner  of  fencing,  and  those  directions  had  been  followed, 
then  the  instruction  would  have  been  proper;  but  we  fail  to 
find  any  such  evidence  in  the  record.  And  the  jury  would 
naturally  infer  that,  as  appellant  had  employed  appellee  to 
build  the  house,therefore,  the  work  was  done  under  appel- 
lant's direction.  If  it  was  so  understood  by  the  jury,  then 
they,  as  we  have  seen,  were  misled.  No  specific  directions 
were  given  as  to  the  mode  of  guarding  persons  passing  along 
the  street  from  injury,  and  the  contract  being  silent  as  to  the 
mode,  we  fail  to  see  any  evidence  upon  which  this  instruc- 
tion could  have  been  properly  based,  and  we  think  it  was  well 
calculated  to  mislead  the  jury  and  should  have  been  refused. 

For  the  errors  indicated,  the  majority  of  the  court  are  of 
opinion  that  the  judgment  of  the  court  below  should  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Concurring  opinion  of  Mr.  Justice  Breese. 

Mr  Justice  Breese  : 

If  a  proper  defense  had  been  made  by  the  owner  when 
Reynolds  brought  his  action  against  him,  and  recovered,  (53 
111.  213,)  the  owner  would  have  been  exonerated,  on  the  au- 
thority of  Scammon  v.  City  of  Chicago,  25  111.  424.  He  did  not 
make  a  proper  defense,  and  has  been  subjected  to  the  pay- 
ment of  a  judgment  he  might  have  avoided,  and  now  seeks  to 
be  reimbursed  by  action  against  the  real  tort-feasor.  His 
right  to  do  so  is  not  lessened  by  the  fact  that  he  has  been  so 
subjected. 

These  premises  were  under  the  exclusive  control  of  the 
contractor,  as  the  evidence  pursuades  me  to  believe,  and 
though  he  may  have  performed  his  work  upon  the  cellar  and 
upon  the  building  in  a  workmanlike  manner,  it  was  a  duty 
incident  to  his  contract  to  do  all  the  work  he  had  contracted 
to  perform  in  such  a  manner  as  to  insure,  at  least  not  to 
jeopardize,  the  safety  of  passers-by,  and  this  included  proper 
safeguards  about  the  excavation. 

The  justice  of  the  case  is  clearly  with  appellant,  and  though 
not  entirely  concurring  in  all  the  reasoning  of  the  opinion, 
I  concur  in  reversing  the  judgment  and  remanding  the  cause. 
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Adolph    Krebaum. 

V. 

Mansfield  W.  Cordell  et  ah 

1.  Chancery — dismissing  bill — practice.  "Where  a  bill  in  chancery  was 
filed  by  a  husband  and  wife,  and  uo  motion  was  made  to  dismiss  as  to  the 
wife,  but  answers  were  filed  bj'  the  defendants,  and  the  cause  proceeded  to 
a  hearing  on  the  merits  upon  the  pleadings  and  proofs,  it  was  held,  that  an 
assignment  of  error  for  not  dismissing  the  bill  as  to  the  wife  was  not  well 
taken. 

2.  Witness — competency — wife.  Where  land  was  purchased  with  the 
money  of  the  wife,  but  the  deed  taken  to  the  husband  with  the  agreement 
that  the  title  should  be  vested  in  the  wife,  who  paid  taxes  on  the  land  for 
a  number  of  years  under  the  belief  that  the  deed  was  in  her  name:  Held, 
on  bill  bj''  the  husband  and  wife  against  a  party  to  whom  the  husband  had 
made  a  conveyance  which,  though  recorded,  had  never  been  delivered  or 
accepted,  that  the  wife  was  a  competent  witness,  under  the  act  of  1867. 

3.  Error — admission  of  evidence.  It  was  urged,  on  appeal,  that  the 
court,  on  the  hearing  of  a  chancery  cause,  erred  in  not  rejecting  portions 
of  a  witness's  deposition  which  was  hearsay,  but  the  part  claimed  to  be 
hearsay  was  not  pointed  out:  Held,  that  the  error  was  not  well  assigned, 
as  it  would  be  presumed  that  the  court  below  rejected  all  of  the  deposition 
which  was  not  legitimate  evidence. 

4  Same — rejection  of  evidence.  When  the  rejection  of  testimony  of- 
fered is  assigned  for  error,  the  party  should  show  what  testimony  was  of- 
fered and  rejected. 

5.  Trust — purchaser  pendente  lite.  Where  land  was  purchased  with  the 
money  of  a  wife  by  her  husband,  he  taking  a  deed  in  his  own  name  with 
the  agreement  and  understanding  that  the  title  would  be  vested  in  the  wife, 
who  paid  all  the  taxes  thereou  for  ten  years,  supposing  the  deed  to  be  in 
her  name,  and  the  husband  made  a  deed  of  the  land  to  a  brother,  without 
any  consideration  whatever,  and  had  the  same  recorded,  but  the  same  was 
never  delivered  to  or  accepted  by  the  brother,  who  refused  to  convey  to 
the  wife,  but  after  suit  by  the  husband  and  wife  to  compel  him  to  convey 
to  the  latter,  conveyed  the  land  to  a  stranger,  who  paid  nothing  therefor: 
Held,  on  amended  bill  making  such  grantee  a  party,  that  he  held  the  land 
as  trustee  for  the  wife,  and  a  decree  requiring  a  conveyance  to  her  was 
aflBrnied 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
'Charles  Turner,  Judge^  presiding. 
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Messrs.  Fullerton  &  Eogers,  for  the  appellants. 

Messrs.  Lacey  &  Walt.ace,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  bill  was  originally  filed  in  the  Mason  circuit  court  by 
Mansfield  W.  Cordell  and  Delia  B.  Cordell  against  George- 
W.  Cordell,  and  during  the  pendency  of  the  suit  appellant^ 
Adolph  Krebaum,  was  made  defendant  by  amendment  of  the 
bill,  he  having  obtained  a  conveyance  from  George  W.  Cor- 
dell of  the  land  in  controversy. 

The  object  of  the  bill  M^as  to  compel  George  W.  Cordell  to- 
convey  to  Delia  a  certain  tract  of  land  described  in  the  bill, 
and  for  general  relief. 

A  decree  passed  against  the  defendants,  the  court  finding' 
that  the  deed  under  which  George  set  up  title,  purporting  to- 
have  been  made  by  M.  W.  Cordell  to  him,  was  never  delivered 
to  George  or  accepted  by  him,  but  was  made  without  his 
knowledge  and  deposited  in  the  recorder's  office  by  M.  W. 
Cordell,  where  it  remained  until  the  trial  of  the  cause,  never 
having  been  seen  by  George,  and  he  having  no  knowledge  of 
it  until  informed  of  it  by  M.  W.  Cordell,  who,  at  the  same- 
time,  demanded  a  re-conveyance,  claiming  the  land  ;  and  fur- 
ther, that  whatever  color  of  right  G.  W.  Cordell  had  to  the 
land  was  as  trustee  for  Delia  B.  Cordell. 

Krebaum  alone  appeals  from  this  decree,  and  assigns  the  fol- 
lowing as  errors : 

The  circuit  court  erred  in  not  dismissing  the  bill  of  com- 
plaint, as  to  Delia  B.  Cordell. 

The  court  erred  in  admitting  any  of  the  testimony  of  Delia 
B.  Cordell,  and  all  of  Margaret  Johnson's  that  was  hearsay,  and 
was  her  opinion. 

The  court  erred  in  decreeing  appellant,  Krebaum,  to  make 
deed  to  Delia  B.  Cordell. 
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The  court  erred  in  not  receiving  the  testimony  offered  by 
appellant  on  hearing  of  said  cause  at  the  October  term,  1871. 

The  court  erred  in  not  dismissing  the  bill  of  complaint  at 
the  cost  of  appellees. 

We  find  in  the  abstract  no  motion  made  by  defendants  to 
dismiss  the  bill  of  complaint,  but  find  that  answers  were  filed 
to  the  original  bill,  on  which  issues  were  made  up.  We  find 
further,  that,  on  a  second  amendment  being  made,  a  demurrer 
was  filed  to  the  amended  bill,  and  which  being  overruled,  an 
answer  was  filed  and  a  replication  thereto.  The  first  error  is 
not  well  assigned. 

As  to  the  second,  the  whole  case  shows  one  in  which  Delia 
B.  Cordell  was  a  party  in  interest  independent  of  her  position 
as  the  Mufe  of  Mansfield  W.  Cordell.  The  proof  is  abundant 
and  clear  that  the  land  was  purchased  in  Cincinnati,  Ohio, 
with  her  money,  and  the  deed  made  to  her  husband,  with  the 
agreement  and  understanding  that  the  title  should  be  vested 
in  her ;  that  she  paid  the  taxes  on  it  for  ten  or  more  years 
thereafter,  and  always  supposed  the  deed  was  in  her  name,  and 
did  not  know  to  the  contrary  until  sometime  in  1865,  when 
her  husband  had  bargained  it  to  one  Hess.  She  had  such  an 
interest  as  the  act  of  1867  recognizes  as  sufficient  to  make  her 
a  competent  witness. 

The  land  being  purchased  with  the  money  of  the  wife,  her 
husband  was  a  mere  trustee  for  her,  and  she  had  a  right  to 
litigate  that  question. 

It  is  not  specially  pointed  out  what  portion  of  Margaret 
Johnson's  testimony  was  hearsay.  It  was  by  deposition,  and 
it  is  to  be  presumed  the  court  rejected  all  such  portions  of  it 
as  were  not  legitimate  evidence. 

As  to  the  fourth  error,  it  is  not  shown  what  testimony  was 
rejected  by  the  court  offered  by  appellant  at  the  October  term, 
1871. 

The  fifth  error  is  disposed  of  by  the  record.  Answers  were- 
put  in,  replications  filed,  and  the  cause  heard  on  the  merits. 
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As  to  the  third  error,  we  are  of  opinion  it  is  not  well  as- 
signed. Appellant  purchased  the  land  of  George  W.  Cordell 
pendente  lite,  paying  nothing  therefor,  and  there  is  no  reason 
why  he  should  not  return  to  Delia  Cordell  all  the  interest  that 
■conveyance  was  designed  to  vest  in  him. 

The  decree  meets  our  concurrence,  and  it  must  be  affirmed. 
The  case  abundantly  shows  a  fraudulent  attempt  by  George 
W.  Cordell  to  appropriate  this  land  to  himself,  he  well  know- 
ing he  had  no  just  claim  to  it  under  the  deed  from  M.  W. 
Oordell,  and  that  appellant  was  his  instrument  to  effect  such 
purpose. 

For  the  reasons  given,  the  decree  must  be  affirmed. 

Decree  affirmed. 


Samuel  P.  Townsend 


Board  of  Water  Commissioners. 

Failuke  of  consideration — plea  of.  To  au  action  on  a  promissory 
note  the  defendant  pleaded  that  the  sole  consideration  of  the  note  was  the 
ice  to  be  formed  on  the  ponds  at  the  reservoir  of  the  plaintiffs  during  the 
winter  next  following,  and,  in  consideration  of  tlie  ice  so  to  be  formed,  he 
executed  the  note ;  that  no  ice  of  any  value  was  formed  on  said  ponds 
during  said  winter,  and  that  whatever  ice  was  formed  on  said  ponds  was 
wholly  useless  to  said  defendant,  wherefore  tlie  defendant  avers  that  the 
consideration  of  said  note  has  wholly  failed :  Held,  that  the  plea  was  bad 
on  general  demurrer,  the  facts  presenting  no  defense  to  the  note,  there  be- 
ing no  warranty  or  guaranty  that  any  ice  would  form,  or  that  it  would  be 
of  any  particular  value. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 
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Tliis  was  an  action  of  assumpsit  by  appellees  against  appel- 
lant, in  the  circuit  court  of  Sangamon  county,  upon  a  promis- 
sory note.     The  second  plea  of  defendant  was  as  follows : 

'''And  for  a  fnther  plea  in  this  behalf,  the  defendant  says, 
<ictionon,  because  he  says  that  the  said  several  causes  of  action, 
in  the  said  several  counts  of  said  declaration,  are  for  one  and 
the  same  thing,  to-wit :  the  said  promissory  note  in  the  first 
count  of  said  declaration  mentioned,  and  for  no  other  cause 
whatever ;  and  that  the  sole  consideration  of  the  said  note 
was  the  ice  to  be  formed  on  the  ponds  at  the  reservoir  of  said 
plaintiff,  near  the  city  of  Springfield,  in  said  county  and  state, 
during  the  winter  next  following  the  date  of  said  note,  to-wit: 
the  winter  ending  with  the  spring  of  the  year  A.  D.  1870  ; 
and  in  consideration  of  said  ice  so  to  be  formed  during;  said 
winter  on  said  ponds,  he  executed  the  note  sued  on.  And  the 
defendant  avers  that  no  ice  of  any  value  was  formed  on  said 
ponds  during  said  winter,  and  that  whatever  ice  was  formed 
■on  said  ponds  was  wholly  worthless  to  said  defendant ;  where- 
fore the  defendant  avers  that  the  consideration  of  said  note 
has  wholly  failed.  And  this  the  defendant  is  ready  to  verify," 
etc. 

To  this  plea  the  circuit  court  sustained  a  general  demurrer, 
which  ruling  was  assigned  for  error. 

Messrs.  Cult.om,  Zane  &  Marcy,  for  the  appellant. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  record  presents  but  a  single  question,  viz:  did  the 
court  err  in  sustaining  the  demurrer  interposed  to  the  second 
plea? 

Tlie  action  is  founded  on  a  promissory  note.  In  the  sec- 
ond plea  it  is  alleged  that  there  was  a  total  failure  of  the  con- 
Bideration  in  this,  that  the  note  was  given  for  the  ice  to  be 
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formed  on  the  ponds  at  the  reservoir  of  the  appellees,  near  the 
citv  of  Springfield,  during  the  winter  next  following,  viz :  the 
winter  ending  with  the  spring  of  the  year  1870,  and  that  no 
ice  of  any  value  was  formed  upon  the  ponds  during  that  pe- 
riod, and  that  whatever  ice  was  formed  on  the  ponds  was 
wholly  worthless  to  the  appellant. 

It  will  be  observed  that  it  is  not  alleged  that  there  was  any 
guaranty  or  warranty  that  any  particular  quantity  or  quality 
of  ice  would  be  formed,  or  indeed,  that  any  at  all  would  be 
formed  during  that  period. 

It  is  not  denied  that  some  ice  was  formed  during  that  win- 
ter. It  was  the  agreement  of  the  appellant  that  he  would 
pay  the  sum  of  money  named  in  the  note,  for  whatever  did 
form.  But  it  is  alleged  that  whatever  ice  did  form  "was 
wholly  worthless  to"  the  appellant. 

It  is  a  complete  answer  to  this  allegation,  that  the  appellees 
never  promised  that  the  ice  that  should  be  formed  would  be 
of  any  value  to  the  appellant.  It  is  doubtless  true  that  all 
the  ice  that  would  make  on  the  ponds  during  any  winter^ 
would  be  worthless  to  some  persons;  still  to  persons  in  that 
line  of  business  it  would  be  valuable.  It  does  not  follow 
that  because  the  ice  that  did  make  was  worthless  to  the- 
appellant,  it  was  not,  nevertheless,  a  valuable  article  of 
merchandise. 

But  if  the  facts  set  up  in  the  plea  were  well  pleaded,  we  da 
not  think  they  would  constitute  any  defense  to  the  note.  The 
appellant  was  bound  to  know,  and  did  know,  that  in  this  lati- 
tude, during  some  winters,  a  good  deal  of  ice  would  make^ 
and  in  others  but  very  little.  AVith  this  knowledge  on  his 
jjart,  he  deliberately  elected  to  pay  so  much  money  for  what- 
ever ice  would  be  formed  during  that  period,  be  the  quantity 
great  or  small,  or  the  quality  good  or  inferior,  and  no  reason 
is  perceived  why  he  should  not  be  bound  by  his  agreement,  in 
the  absence  of  any  warranty  or  fraudulent  practices  on  the 
part  of  the  appellees. 
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It  is  not  a  subject  of  inquiry  whether  the  contract  was  wise 
or  unwise  on  the  part  of  the  appellant,  or  whether  it  was  profit- 
able or  unprofitable.  It  is  enough  to  know  that  the  contract 
was  fairly  made  in  reference  to  a  subject  about  which  it  was 
lawful  for  the  parties  to  contract. 

The  cases  cited  by  counsel  for  appellant,  supposed  to  be 
illustrative  of  the  one  at  bar,  are  not  analogous.  In  those 
cases  the  subject  matter  of  the  contract  between  the  parties 
was  supposed  to  be  in  existence  at  the  time,  but  when  it  was 
ascertained  that  the  property  was  not  in  existence,  it  was  held 
that  there  was  a  failure  of  the  consideration. 

The  demurrer  was  properly  sustained  and  the  judgment  is 

affirmed. 

Judgment  affirmed. 


Orlando  Powees 

V. 

William  E.  Wheelee  et  al. 

1.  Cask— fraudule?it  act  to  defeat  creditor's  lien.  A  party  who  purchases 
goods  and  chattels  of  a  judgment  debtor  with  knowledge  of  the  creditor's 
judgment  and  execution,  which  is  a  lien  thereon,  for  the  purpose  of  aiding 
the  debtor  to  defraud  the  plaintiff"  in  tlie  judgment,  where  such  purchase 
is  an  injury  to  such  plaintiff'  by  reason  of  the  removal  of  the  property  and 
the  insolvency  of  tlie  debtor,  is  liable  to  the  creditor  in  an  action  on  the 
case  for  the  damages  occasioned  by  such  act. 

2.  A  count  in  a  declaration  in  such  a  case  which  fails  to  allege  that  the 
purchaser  had  knowledge  of  the  existence  of  the  judgment  and  execution 
at  the  time  of  his  purchase,  is  bad  on  demurrer. 

Appeal  from  the  Circuit  Court  of  Macon  county  ;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 
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Opinion  of  the  Court. 
Messrs.  Crea  &  Ewing,  for  the  appellant. 

Mr.  A.  B.  BuNN,  for  the  appellees. 

Mr,  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  question  presented  by  this  record  arises  upon  a  general 
demurrer  to  the  declaration.  The  declaration  contains  two 
counts  in  case.  The  first  count  alleges,  in  substance,  the  re- 
covery of  a  judgment  by  the  plaintiif  against  one  Bivens,  in 
the  Macon  circuit  court,  for  the  sum  of  $1519.40,  besides 
costs,  the  issuance  of  execution  and  delivery  thereof  to  the 
sheriff;  that  at  the  time  the  execution  was  so  delivered,  Biv- 
ens, the  judgment  debtor,  was  the  owner  of  and  had  in  his 
possession  three  hundred  hogs,  which  were  liable  to  execution 
and  subject  to  the  lien  thereof;  that  the  defendants,  with 
knowledge  of  the  judgment,  and  that  an  execution  was  in  the 
hands  of  the  sheriff,  and  while  the  same  was  in  full  force,  for 
the  purpose  of  aiding  Bivens  in  defrauding  the  plaintiffs  in 
the  premises,  purchased  said  hogs  of  said  Bivens,  and  for  the 
better  carrying  out  said  fraudulent  purpose,  the  said  hogs  were 
removed  in  the  night  time  from  the  possession  of  Bivens  to 
that  of  the  defendants.  The  count  then  sets  out  the  insol- 
vency of  Bivens  and  the  loss  by  plaintiffs  of  the  amount  of 
the  judgment,  except  about  $200  thereof,  by  reason  of  the 
premises. 

The  second  count  is  like  the  first,  except  that  it  omits  the 
allegation  of  knowledge  of  the  judgment  and  execution,  and 
the  fraudulent  purpose  on  the  part  of  the  defendants  in  pur- 
chasing the  hogs. 

We  think  the  want  of  these  allegations  clearly  renders  the 
second  count  insufficient. 

The  proposition  of  law  arising  upon  the  first  count,  is, 
whether  a  man,  who  purchases  goods  and  chattels  of  a  judg- 
ment debtor  with  knowledge  of  the  judgment  and  execution, 
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and  for  the  purpose  of  aiding  the  judgment  debtor  to  defraud 
the  plaintiff  in  the  judgment,  and  such  purchase  results  in  an 
injury  to  such  plaintiff  by  reason  of  the  removal  of  the  prop- 
erty and  insolvency  of  the  judgment  debtor,  can  be  made  lia- 
ble, in  an  action  on  the  case,  for  the  damages  sustained. 

As  long  ago  as  1776,  Lord  Mansfield  said:  "If  a  man 
knows  of  a  judgment  and  execution,  and,  with  a  view  to  de- 
feat it,  purchases  the  debtor's  goods,  it  is  void;  because  the 
purpose  is  iniquitous."  Cadogan  v.  Kennett,  Cowper,  432,  and 
the  same  case  holds  such  purchase  void  even  if  upon  a  valuable 
consideration. 

In  Kerr  on  Frauds,  147,  the  doctrine  is  stated  thus:  "But 
if  the  purchaser,  knowing  of  the  judgment,  purchases  with 
the  view  and  purpose  to  defeat  the  creditor's  execution,  it  is 
iniquitous  and  fraudulent,  notwithstanding  he  may  have  given 
a  full  price,  for  it  is  assisting  the  debtor  to  injure  the  creditor. 
The  question  of  fraud  depends  on  the  motive."  See  cases  cited 
in  note  (P). 

The  act  being  iniquitous  and  fraudulent,  and  the  plaintiff 
being  injured  thereby,  will  an  action  on  the  case  lie  in  his  fa- 
vor? It  is  well  settled  that  he  could  not  maintain  trover; 
nor,  without  a  levy,  could  the  sheriff.  If,  then,  there  is  any 
remedy  for  the  creditor,  it  is  in  this  form  of  action.  AYe  think 
the  case  of  Yates  v.  Joioe,  11  Johns.  R.  136,  approved  by  this 
court  in  Topping  v.  Evans,  58  111.  209,  is  an  authority  for  this 
action.  The  court  said  of  the  action,  in  Yates  v.  Joice:  "Tlie 
books  do  not  furnish  a  precedent  in  its  favor.  It  is  obvious, 
however,  from  the  statement  of  the  plaintiff's  case,  in  the  dec- 
laration, the  truth  of  which  is  admitted  by  the  demurrer,  that 
ne  has  sustained  damages  by  the  act  of  the  defendant,  which 
he  alleges  was  done  fraudulently  and  with  intent  to  injure 
hira.  It  is  the  pride  of  the  common  law  that,  wherever  it 
recognizes  or  creates  a  private  right,  it  also  gives  a  remedy  for 
the  wilful  violation  of  it."  That  case,  it  is  true,  was  for  de- 
molishing and  removing  away  from  a  lot  levied  upon  by  the 
sheriff,  a  building,  with  notice  of  the  judgment  and  execution. 
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and  with  the  intent  to  injure  the  judgment  creditor  and  pre- 
vent satisfaction  of  his  judgment.     But  the  principle  which 
governed   is  quite  analogous.     So  also  is  that  of  Gardner  v.     | 
Heartt,  3  Denio,  232.  ^ 

The   court  erred  in   sustaining  the  demurrer  to  the  whole 
declaration,  and  the  judgment  is  reversed  and  the  cause  re-     J 
manded,  with   directions  to  the  court  below  to  overrule  the 
demurrer  to  the  first  count,  and  sustain  it  to  the  second,  with 
leave  to  the  plaintiff  to  amend  as  to  the  latter. 

Judgment  reversed. 


Board  of  Supervisors  of  Clark  County 

V. 

RuFus  C.  Lawrence. 

1.  Pleading  and  evidence — common  counts.  A  county  order  signed 
bj'  the  countj''  clerk  and  countersigned  b}''  the  treasurer,  is  evidence  of  in- 
debtedness on  the  part  of  the  county  issuing  the  same,  and  is,  therefore, 
admissible  in  evidence  under  the  common  counts. 

2.  County  obder.  A  countj'  order  is  properlj^  executed  when  signed 
by  the  clerk  and  countersigned  by  the  treasurer  of  the  county.  No  seal  of 
office  is  required,  and  the  mere  fiict  that  such  order  is  issued  and  deliv- 
ered in  another  county  will  not  render  it  illegal. 

3.  Bounty  to  soldier.  The  county  board,  by  resolution,  offered  a 
bounty  to  each  soldier  who  might  enlist  in  the  late  civil  war,  and  be  cred- 
ited to  any  of  the  towns  of  the  county,  and  tlie  plaintiff  under  such  reso- 
lution agreed  to  enlist.  Subsequently  an  act  of  the  legislature  Avas  passed 
autliorizing  the  paj^ment  of  bounties  by  counties,  after  which  the  plaintiff 
was  accepted  by  the  United  States  and  mustered  into  the  service  and  cred- 
ited to  the  countj\  After  this  the  county  board  readopted  its  former 
resolution,  but  it  did  not  appear  whether  this  was  before  or  after  the 
issuance  and  deliver)''  of  the  order  of  the  county  for  the  payment  of  tlie 
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bounty :  Held,  that  as  the  actual  enlistment  was  after  the  act  of  the  legis- 
lature, the  county  was  liable;  that  as  the  plaintiflF  was  credited  to  the 
county,  some  one  or  all  of  the  towns  composing  the  county  received  the 
benefit,  and  that  a  neglect  to  levy  a  tax  to  pay  the  order  could  not  affect 
tiic  contract. 

Appeal,  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
Hiram  B.  Decius,  Judge,  presiding. 

This  was  an  action  to  recover  the  amount  of  a  certain  coun- 
ty or  Ici-.     The  following  is  a  copy  of  the  order  : 

^'State  of  Illinois,  \  Board  of  Supervisors, 

Clark  county.        J  '   '  January  Special  Term,  1865. 

$400.] 
Treasurer  of  said  County, 

Pay  Rufus  C.  Lawrence  or  bearer  the  sum  of  four 
hundred  dollars  for  services  rendered  the  United  States  as  a 
soldier,   out  of   any  moneys   in  the   treasury,  not   otherwise 

appropriated. 

A.  B.  Briscoe, 

County  Clerk." 
Written  across  the  face  :  "Wm.  H.  Coons,  treasurer." 
The  other  facts  appear  in  the  opinion. 

Mr.  John  P.  Baird,  Charles  Craft,  James  M.  Allen: 
and  William  Mack,  for  the  appellant. 

Messrs.  Scholfield  &  Wilkin,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  declaration,  in  this  case,  contained  two  special  counts 
and  the  common  counts. 

The  facts  agreed  upon  and  necessary  to  a  comprehension  of 
the  case,  are  the  following :  That  appellant,  by  a  series  of 
resolutions  adopted  in  January,  1865,  offered  a  bounty  of 
3— 63d  III. 
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four  hundred  dollars  to  each  soldier  who  might  enlist  in  thee 
military  service  of  the  United  States,  and  be  credited  to  any 
of  the  towns  of  the  county ;  on  the  7th  of  February,  1865,  an 
act  was  passed  by  the  legislature,  authorizing  the  payment  of 
bounties  to  enlisted  men,  and  providing  all  the  machinery  to 
make  it  effectual;  on  the  5th  of  February  appellee  signed  a  writ- 
ten agreement  to  enlist,  and  on  the  8th  was  mustered  into  the 
service,  and  credited  to  Clark  county ;  the  county  order  sued 
on  was  delivered  after  the  passage  of  the  act,  and  prior  to 
the  25th  of  INIarch — the  exact  day  is  not  mentioned  in  the' 
agreement;  and  on  the  15th  of  March,  1865,  the  board  of 
supervisors,  by  a  series  of  resolutions,  referred  to  the  resolu- 
tions of  January  previous,  and  substantially  re-adopted  them, 
only  the  latter  series  are  more  full  than  the  former. 

It  is  not  necessary  to  determine  whether  the  special  counts 
are  good  or  bad.  The  agreement  between  the  parties  shows 
that  the  order  was  executed  in  conformity  to  law  so  far  as  the 
form  is  concerned.  It  was  signed  by  the  county  clerk  and 
countersigned  by  the  treasurer.  The  genuineness  of  the  sig- 
natures was  not  disputed;  and,  the  order,  having  been  executed 
in  accordance  with  the  requirements  of  the  statute,  it  wa& 
evidence  of  an  indebtedness  on  the  part  of  the  county,  for 
which  the  board  of  supervisors  was  liable  to  be  sued,  and  to 
which,  as  the  corporate  authority  of  the  county,  it  must 
respond,  and  could  only  defeat  by  proof  of  a  substantial 
defense.  The  county  order  was  therefore  competent  evidence 
under  the  common  counts. 

It  is  also  urged  that,  as  the  enlistment  was  previous  to  the 
passage  of  the  act,  therefore  the  county  order  is  a  nullity ; 
that  the  soldier  was  never  credited  to  any  of  the  towns  of  the 
county ;  that  no  tax  was  ever  levied  for  the  payment  of  the 
order;  and  that  the  order  is  illegal,  because  issued  outside  the 
county. 

The  enlistment  contemplated  by  the  resolutions,  was  not  be- 
fore the  passage  of  the  act.  The  tenor,  as  well  as  the  language- 
of  the  resolutions,  were,  that  the  bounty  should  be  paid  when* 
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the  person  had  enlisted  and  been  mustered  into  the  military 
service.  The  enlistment  referred  to  in  the  argument,  was  a 
mere  agreement  to  enlist.  This  did  not  release  the  county  from 
its  liability  to  the  draft.  Nothing  could  accomplish  this  result 
but  the  inspection  of  the  man,  and  the  entry  of  his  name  upon 
the  muster-roll.  Then  he  was  credited  to  the  county,  and  a 
certificate  of  the  provost  marshal  given,  to  that  effect. 

Though  the  agreement  to  enlist  was  on  the  5th  of  February, 
the  actual  mustering  in — the  essence  of  the  resolutions — was 
on  the  8th,  and  subsequent  to  the  passage  of  the  act. 

The  record  states  that,  after  the  enactment,  the  order  in 
question  was  issued  and  delivered  to  the  soldier.  The  officers^,, 
therefore,  had  the  authority  of  law  for  its  issue,  for  the  pur- 
poses intended  by  the  act.  If  it  was  issued  prior  to  the  15th 
of  March,  it  was  sanctioned  and  ratified  by  the  resolutions  of 
that  date. 

But  this  court,  in  Briscoe  v.  Allison,  43  111.  294,  decided^. 
in  relation  to  this  identical  class  of  orders,  that  they  were  not 
invalid. 

It  is  rather  difficult  to  apprehend  the  point  that  the  soldier 
was  never  credited  to  any  of  the  towns  of  the  county.  The 
agreement,  which  is  a  part  of  the  record,  states  that  he  was, 
when  mustered  in,  credited  to  the  county.  As  the  towns  cam- 
posed  the  county,  one  or  all  of  them  derived  a  benefit  from, 
the  enlistment. 

The  neglect  of  the  board  to  levy  a  tax  for  the  payment  of 
the  order,  could,  under  no  circumstances,  invalidate  the  order. 
The  contract  was  perfect  when  the  enlistment  was  complete,, 
the  county  properly  credited,  and  the  order  delivered.  No 
subsequent  failure  to  comply  with  the  law  could  change  or 
weaken  the  contract  when  made. 

The  issuance  and  delivery  of  the  order  in  another  county, 
where  the  agreement  was  consummated,  does  not  make  it 
illegal.  Those  orders  need  not  have  attached  to  them  any 
seal  of  office.  They  are  properly  executed  when  signed  by 
the  clerk  and  the  treasurer.     This  mere  clerical  duty  might 
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he  performed  in  one  place  as  well  as  in  another,  if  circum- 
stances rendered  it  necessary  or  more  convenient. 

From  the  record  before  us  the  county  has  been  benefited  by 
services  which  it  has  never  remunerated.  This  is  against  both 
good  law  and  sound  morals. 

We  think  that  the  judgment  should  be  affirmed. 

Judgment  affijrmed. 


Andrew  M.  Pollakd 

V. 

"Washington  King  et  al. 

1.  ••  Constable's  sale — description  in  notice  of  sale.  A  constable  levied 
upon  and  sold  under  execution  the  corn  of  defendant  in  execution,  stand- 
ing upon  the  southeast  northwest  section  8,  town  33,  range  6.  He  posted 
three  notices  of  the  sale,  in  one  of  which  the  land  was  described  as  the 
Boutheast  northeast  section  8.  In  the  other  two  the  land  was  correctly  de- 
scribed: Held,  in  replevin  by  the  purchaser  of  the  corn,  that  the  notice  of 
the  sale  was  suflScient,  and  that  the  mistake  in  one  of  the  notices  did  not 
invalidate  the  sale. 

2.  Cross  ereors.  Before  a  party  can  insist  upon  cross  errors,  he  must 
assign  them  upon  the  record  as  required  by  the  rule. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  Fullerton  &  Eogers,  for  the  appellant. 

Mr.  C.  A.  Roberts  and  Mr.  N.  W.  Green,  for  the  appel- 
lees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin  for  a  quantity  of  corn.  One 
issue  in  the  case  was  on  a  plea  of  property,  which  was  found 
against  the  plaintiff. 

He  claimed  to  derive  title  to  the  corn  by  purchase  at  a  con- 
stable's sale  under  an  execution  against  Stout,  one  of  the  de- 
fendants. The  corn  was  sold  while  standing  in  the  field,  on 
a  certain  tract  of  land  of  40  acres,  to  wit:  southeast  quarter 
of  northwest  quarter  section  8,  town  23,  range  6.  It  was 
proved  on  the  trial  that  two  of  the  three  printed  notices  of 
the  sale  described  the  ti-act  of  land,  on  which  the  corn  stood, 
correctly,  as  above  ;  but  that  the  other  one  of  the  three  notices 
described  the  tract  incorrectly,  as  being  southeast  quarter  of 
northeast  quarter  section  8,  town  23,  range  6.  No  other  defect 
in  the  notices  appears  or  was  suggested. 

The  court  gave  the  following  instruction  to  the  jury  : 

In  order  to  make  a  valid  sale  of  personal  property  by  a 
constable  under  execution,  it  is  necessary  to  make  a  levy  and 
an  inventory  of  the  property  on  which  the  same  was  levied, 
and  must  appoint  a  day  and  hour  for  the  sale  of  said  property, 
giving  ten  days'  notice  of  the  sale  by  advertisement  in  writing, 
to  be  posted  up  in  three  of  the  most  public  places  in  the 
county ;  and,  on  the  day  so  appointed,  the  said  constable  shall 
sell  the  property  so  levied  upon  to  pay  the  debt.  And  if  the 
jury  believe,  from  the  evidence,  that  these  notices  were  not 
posted  up  according  to  these  requirements,  then  Pollard  ac- 
quired no  title  to  the  corn  in  controversy,  and  could  not  main- 
tain this  action  of  replevin,  and  the  jury  will  find  the  defend- 
ants not  guilty. 

This  instruction  should  not  have  been  given,  as  it  was  cal- 
culated to  mislead  the  jury.  Laying  out  of  view  the  question 
whether  a  defective  notice  would  invalidate  the  sale,  we  per- 
ceive no  material  defect  here  in  the  notice. 
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Although  one  of  the  notices  misdescribed  the  tract  of  land 
on  which  the  corn  was  situated,  it  was  nevertheless  sufficient. 
There  can  be  no  doubt,  under  the  evidence,  that  this  would 
have  been  regarded  as  a  mistaken  particular  of  the  descrip- 
_.tion  ;  and  that  taking  the  whole  notice  together,  with  the  sur- 
rounding circumstances,  all  persons  reading  the  notice  would 
have  been  apprised  with  sufficient  certainty  of  the  particular 
piece  of  corn  that  was  advertised  to  be  sold.  Much  promi- 
nence was  given  in  the  testimony  to  this  circumstance  of  mis- 
description of  the  tract  of  land  in  one  of  the  notices,  and  as 
there  was  so  much  testimony  going  to  show  that  the  real 
ownership  of  the  corn  was  in  Stout,  and  that  it  was  only  nom- 
inally held  by  King  for  the  purpose  of  protecting  it  from  the 
creditors  of  Stout,  we  are  led  to  conclude  that  the  jury  were 
quite  likely  misled  by  this  instruction,  and  founded  their  ver- 
dict upon  the  supposed  insufficiency  of  one  of  the  notices,  in 
describing  the  piece  of  land  on  which  the  corn  stood. 

Cross  errors  are  insisted  upon  by  the  appellees,  but  there 
are  none  assigned  upon  the  record,  as  required  by  the  rule, 
and  we  can  take  no  notice  of  them. 

For  tb.e  error  in  giving  this  instruction,  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Eli  M.  Dale 


Jacob  Metzmaker  et  al. 

Town  plat.  Iu  au  action  of  trespass  for  entering  upon  plaintiffs  prem- 
ises and  tearing  down  his  fence — the  defendants  defending  under  an  order 
of  the  town  board  of  the  town  of  Virginia  to  remove  the  fence,  the  town 
claiming  the  premises  as  a  public  street — the  court  permitted  to  be  read  va. 
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evidence  a  copy  from  the  records  of  a  plat  alleged  to  have  been  made  un- 
der the  authority  of  one  Robert  Hall,  showing  an  addition  to  the  town  and 
in  which  the  premises  were  laid  down  as  a  public  street:  Held,  that 
the  plat  was  improperly  admitted,  there  being  no  evidence  that  it  was 
made  by  the  authority  of  the  owner  of  the  premises,  nor  was  it  signed  or 
acknowledged  by  him,  but  merely  had  the  surveyor's  certificate  explana- 
tory of  the  diagram. 

Appeal  from  the  Circuit  Court  of  Masou  county;  the  Hon. 
'Charles  Turner,  Judge,  presiding. 

Mr.  Samuel  P.  Dale,  for  the  appellant. 

Messrs.  Ketcham  &  Gridley,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  action  of  trespass,  brought  by  the  appellant 
before  a  justice  of  the  peace,  for  an  alleged  trespass  by  the 
^defendants  in  entering  upon  the  plaintiff's  premises  and  tear- 
ing down  his  fence. 

The  case  was  appealed  to  the  circuit  court  where  the  de- 
fendants recovered  a  verdict  and  judgment.  They  defended 
under  an  order  from  the  town  board  of  the  town  of  Virginia 
to  remove  the  fence,  the  town  claiming  the  premises  as  a  pub- 
lic street. 

On  the  trial  the  court  permitted  the  defendants,  against  the 
objections  of  the  plaintiff,  to  put  in  evidence  a  copy,  from  the 
records,  of  a  plat  alleged  to  have  been  made  under  the  author- 
ity of  one  Robert  Hall,  showing  an  addition  to  the  town  of 
Virginia,  in  which  the  premises  were  laid  down  as  a  public 
street.  This  plat  was  improperly  admitted.  Conceding  that 
llobert  Hall  was  the  owner  of  the  premises  in  controversy, 
there  was  no  evidence  that  this  plat  was  made  by  his  author- 
ity. It  was  neither  signed  nor  acknowledged  by  him,  but 
merely  had  the  surveyor's  certificate  explanatory  of  the  dia- 
gram. 
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Apart  from  this  plat,  there  was  not  sufficient  evidence  that 
Hobert  Hall  had  dedicated  the  premises  as  a  street,  and  for  its 
admission  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed.. 


The  Board  of  Supervisors  of  McLean  Countt 
Franklust  B.  Augustus. 

Bounty  to  volunteers.  The  record  disclosing  substantially  the  same- 
facts  that  appeared  in  the  case  of  Larimers.  The  Board  of  Supervisors  of 
McLean  County,  47  111.  36 :     Held,  that  case  must  be  decisive  of  this  case. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the: 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Eowell  &  Hamii>ton,  for  the  appellant. 

Messrs.  Bloomfield  &  Fifer,  and  Messrs.  Williams  & 
Burr,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in  the 
McLean  circuit  court,  against  the  county,  to  recover  $150 
bounty  as  a  veteran  volunteer  in  the  United  States  service, 
claimed  under  a  resolution  of  the  board  of  supervisors  of  the 
county,  adopted  on  the  23d  day  of  December,  1863.  The 
resolution  offered  a  bounty  of  $150  to  all  persons  who  should, 
thereafter  enlist  and  be  credited  to  the  county  prior  to  January 
5,  1864. 
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This  record  discloses  substantially  the  same  facts  that  ap- 
peared in  the  case  of  Larimer  v.  The  Board  of  Supervisors,  47 
111.  36.  Both  volunteers  were  members  of  the  same  regiment, 
re-enlisted  at  the  same  time  and  place,  and  under  the  same 
circumstances.  In  that  case  it  was  held  that  Larimer  was 
entitled  to  recover.  Nor  have  appellant's  counsel,  by  their 
argument,  changed  the  views  of  the  court  or  created  a  doubt 
of  the  correctness  of  that  decision.  That  case  must  be  held 
decisive  of  this,  and  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 


Mereiman  W.  Walmsley 

V. 

Sarah  Robinson. 

1.  Marriage  contract — instruction  as  to  evidence.  On  the  trial  of  aa 
action  for  the  breach  of  a  contract  to  marry,  the  court  gave  this  instruc- 
tion: "In  this  suit  the  jury  may  infer  a  promise  to  marry  to  have  beea 
made  by  the  defendant,  1st,  from  the  conduct  of  the  parties ;  2d,  from  the 
circumstances  which  usually  attend  an  engagement  to  marry,  as  visiting, 
the  understanding  of  friends  and  relatives,  preparations  for  marriage,  and 
the  reception  of  the  defendant  by  the  family  of  Sarah  Robinson  as  a  suitor  :'♦ 
Held,  that  the  instruction  was  erroneous.  It  does  not  follow  that  because 
a  man  is  the  suitor  of  a  lady  and  visits  her  frequently,  a  marriage  engage- 
ment exists. 

2.  Same — evidence — statements  of  plaintiff — hearsay.  On  the  trial  of  a 
case  for  breach  of  a  marriage  engagement,  the  court  permitted  the  plaintiff 
to  prove  by  a  witness  what  plaintift'  had  told  the  witness  about  the  mar- 
riage engagement,  in  the  absence  of  the  defendant:  Held,  that  sucli  tLSli- 
mony  was  hearsay,  and  that  the  court  erred  in  its  admission. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
James  S.  Ewing,  Esq.,  acting  Judge,  presiding,  by  consent 
of  the  parties. 
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Messrs.  Rowell  &  Hamilton,  for  the  plaintiff  in  error. 
Messrs.  Hughes  &  McCart,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  to  recover  damages  for  an 
tilleged  breach  of  a  marriage  contract. 

Among  the  witnesses  for  the  plaintiff  was  her  sister  Libbie, 
who  was  permitted  to  testify,  against  the  objections  of  the  de- 
fendant, what  the  plaintiff  had  told  her  about  a  marriage  en- 
gagement between  her  and  the  defendant,  and  this  in  the  ab- 
sence of  the  defendant. 

This  testimony  should  not  have  been  admitted  ;  it  was  hear- 
say, and  therefore  objectionable.  A  party  can  not  make  testi- 
mony for  himself  to  be  given  to  the  jury  through  the  lips  of 
another. 

The  eighth  instruction  given  for  the  plaintiff  was  excepted 
to  by  the  defendant.     It  was  this  : 

''In  this  suit  the  jury  may  infer  a  promise  to  marry  to  have 
been  made  by  the  defendant:  1st — from  the  conduct  of  the 
parties;  2d — from  the  circumstances  which  usually  attend  an 
-engagement  to  marry,  as  visiting,  the  understanding  of  friends 
and  relatives,  preparations  for  marriage,  and  the  reception  of 
the  defendant  by  the  family  of  Sarah  Robinson  as  a  suitor. " 

We  think  this  instruction  is  too  broad;  it  gives  the  jury 
a  latitude  too  great.  It  by  no  means  follows,  because  a  gen- 
tleman is  the  suitor  of  a  lady,  and  visits  her  frequently,  that 
a  marriage  engagement  exists  between  them.  If  this  were  so, 
it  would  be  dangerous  for  an  unmarried  man  to  pay  attention 
to  an  unmarried  woman.  Juries  always  lean  toward  the 
woman,  and  no  man  would  be  safe  from  the  contrivances  of 
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an  artful  and  designing  female  whose  company  might  please 
him.     We  think  the  instruction  should  not  have  been  given. 
For  the  errors  noticed,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Hume   Bkothers  et  ah 

V. 

Taylor  <fe  Moss. 

1.  Contract  under  seal — modification  by  subsequent  parol  agreement.  A 
sealed  executory  contract  cau  not  be  modified  or  in  part  clianged  by  parol 
so  as  to  authorize  either  party  to  sue  upon  it. 

2.  So,  a  contract  under  seal  for  the  sale  and  delivery  of  one  tiiousand 
liogs  of  a  certain  weight  and  quality,  at  a  price  and  by  a  day  named  in  the 
agreement,  can  not  be  changed  by  a  new  parol  agreement  for  the  delivery 
of  a  less  number  of  hogs,  founded  on  no  uew  consideration. 

Appeal,  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  the  appellants  against 
appellees  upon  a  promissory  note  of  $5000. 

The  defendants  below  pleaded  that  on  the  day  of  the  date  of 
the  note  a  certain  contract  under  seal  was  made  and  entered 
into  between  the  plaintiffs  and  defendants,  as  follows :  The  con- 
tract is  then  set  out  in  hoeo  verba,  from  which  it  appeared  that 
the  plaintiffs  sold  to  the  defendants  1000  head  of  smooth, 
xnerchaiitable,  corn-fat   hogs,  to   average   not  less  than  240 
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pounds  gross  weight,  to  be  delivered  in  the  city  of  Paris,  be- 
tween the  1st  and  15th  of  June  following,  for  which  defend- 
ants were  to  pay  six  cents  per  pound,  gross  weight,  on  deliv- 
ery, and  that  the  parties  of  the  first  and  second  part  should 
execute  each  to  the  other  their  notes  of  $5000,  to  be  deposited 
with  a  certain  party,  and  that  if  either  party  failed  to  comply 
with  the  contract,  the  note  so  given  by  such  party  should  be 
valid  as  a  forfeit  to  the  other  party.  The  plea  further  averred 
that  the  note  sued  on  was  one  of  the  notes  given  to  secure 
performance  of  the  contract,  and  plaintiffs  did  not  deliver  to 
defendants  1000  head  of  smooth,  merchantable  and  corn-fed 
hogs  at  the  time  specified. 

To  this  plea  the  plaintiffs  replied,  in  substance,  that  after 
the  making  of  such  contract,  the  plaintiffs  made  a  further 
written  contract,  which  was  indorsed  upon  the  same  paper 
containing  the  sealed  contract,  that  one  of  the  plaintiffs  was 
to  furnish  250  head  of  said  hogs,  another  one  250  and  Hume 
brothers  to  furnish  500;  and  that  afterwards,  on  the  1st  day 
of  June,  1871,  it  was  further  agreed  by  and  between  the  de- 
fendants and  plaintiffs  that  a  portion  of  the  plaintiffs  should 
not  furnish  the  500  head  of  hogs  to  be  by  them  furnished 
under  said  contract,  and  that  defendants  were  to  receive  and 
pay  for  the  500  head  to  be  delivered  by  the  other  two  plain- 
tiffs, and  that  they  were  so  furnished  and  delivered. 

The  court  sustained  a  demurrer  to  the  several  replications, 
all  in  substance  as  above,  and  this  is  assigned  for  error. 

Messrs.  Bishop  &  Eads,  for  the  appellants. 

Mr.  John  Scholfield,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court  r 

The  declaration  in  this  case  counts  on  a  promissory  note. 
In  the  second  plea  filed  by  the  appellees  it  is  averred  that  the 
note  was  given  to  secure  the  performance  of  a  certain  contract 
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between  the  appellants  and  the  appellees,  and  that  there  was 
no  other  consideration  for  the  note. 

The  contract  between  the  parties  is  under  seal,  and  by  the 
terms  of  the  contract,  the  appellants  agreed  to  deliver  to  the 
appellees  and  the  appellees  agreed  to  receive  them,  1000  head 
of  hogs,  of  a  certain  weight  and  quality,  at  a  price  and  by  a 
<lay  stated  in  the  agreement. 

To  secure  the  prompt  performance  of  this  contract,  each 
party  executed  their  note  in  the  like  amount  with  the  one  sued 
on,  and  delivered  the  same  to  Levings  &  Co.,  to  be  by  them 
held  for  the  use  of  the  party  that  should  be  damnified  by  the 
breach  of  the  contract. 

The  defense  sought  to  be  interposed  by  this  plea,  is  that  the 
appellauts  did  not  deliver  the  1000  head  of  hogs  according  to 
the  agreement.  To  this  plea  the  appellants  filed  five  several 
replications,  all  of  which,  in  substance,  are  the  same.  It  is 
alleged  that  the  parties  made  a  new  contract  by  parol,  by 
which  it  was  agreed  that  the  appellants  would  receive  a  less 
number  than  1000  head  of  hogs,  in  full  compliance  with  the 
original  contract,  and  that  the  appellants  did  oifer  to  deliver 
to  the  appellees  the  less  number  agreed  upon,  in  compliance 
with  the  terms  of  the  new  contract,  which  the  appellees  refused 
to  receive  and  pay  for. 

The  court  sustained  a  demurrer  to  each  and  all  of  the  repli- 
cations, and  that  decision  is  now  assigned  for  error. 

A  number  of  questions  are  presented  by  the  respective 
counsel,  but  the  one  deemed  of  controlling  importance  is, 
"whether  a  contract  under  seal  can  be  modified,  altered  and  in 
part  rescinded  by  an  executory  parol  agreement.  We  are  of 
opinion  that  it  can  not. 

The  common  law  rule  seems  to  be  well  settled  that  a  sealed 
executory  contract  can  not  be  modified  or  in  part  changed  by 
parol,  so  as  to  authorize  either  party  to  sue  upon  it;  and  the 
cases  that  support  this  doctrine  are  numerous.  Cardtvent  v. 
Hunt,  8  Tenn.  596;  Be  La  Croix  v.  Bulkley,  13  AVend.  71; 
Eddy  v.  Graves,  23  Wend.  82 ;  Smard  v.  Patterson,  3  Black.  353. 
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]n  this  instance  the  modification  of  the  original  sealed  con- 
tract was  by  an  executory  parol  agreement,  and  it  is  not  con- 
tended that  any  new  consideration  passed  between  the  parties. 
It  is  certain  that  the  note  sued  upon  was  never  executed  and 
deposited  as  security  for  the  new  parol  agreement  insisted 
upon.  It  had  relation  only  to  the  original  sealed  contract 
between  the  parties. 

We  are,  therefore,  of  opinion  that  the  court  committed  no 
error  in  sustaining  the  demurrer  to  the  several  replications, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 


William  W.  Reynolds  et  ah 

V. 

John  N.  McMillan. 

1.  Attorney's  fee — allowance  for,  in  decree.  Under  the  statute  in  a 
suit  for  partition  or  tlie  assignment  of  dower,  when  no  defease  is  set  up,  the 
court  is  authorized  to  order  the  payment  of  a  reasonable  attorney's  fee. 

2.  In  fixing  the  amount  of  a  reasonable  fee,  the  examination  should  be 
directed  to  what  is  customary  for  such  legal  services,  where  contracts  have 
been  made  with  persons  competent  to  contract,  and  not  what  is  reasonable, 
just  and  proper  for  the  solicitor  in  the  particular  case.  The  inquiry  should 
be,  not  what  an  attorney  thinks  is  reasonable,  but  what  is  the  usual  charge. 

3.  In  determining  the  amount  of  such  fee  it  is  not  merely  the  value  of 
the  estate  partitioned,  but  the  services  performed,  which  should  form  the 
basis  of  remuneration.  An  attorney's  fee  of  $1000  in  this  case  was  held 
unreasonable. 

Writ  op  Ereoe  to  the  Circuit  Court  of  Macoupin  county  j 
the  Hon.  Edwaed  Y.  Rice,  Judge,  presiding. 
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Mr.  J.  H.  Yager,  for  the  plaintiffs  in  error. 

Mr.  John  I.  Riniker,  for  the  defendant  in  error. 

Per  Curiam  :  We  are  of  opinion  that  the  proceedings  in 
this  case  were  amicable,  and  that  the  allowance  of  a  solicitor's 
fee  is  not  prohibited  by  any  rnle  laid  down  in  Kilgour  v. 
Crawford,  51  111.  250.  The  inftmts  were  duly  in  court,  and 
made  no  opposition  to  the  prayer  for  partition.  The  statute 
gives  to  the  circuit  court  the  power  to  order  a  reasonable  fee 
in  all  cases  for  partition  or  the  assignment  of  dower,  where 
there  is  no  contest.  The  defendants  below  have  the  bene  lit 
of  the  partition,  as  well  as  the  complainants,  and  should  bear 
a  just  proportion  of  the  costs. 

But  we  do  not  think  that  the  fee  is  reasonable  for  the  ser- 
vices rendered,  or  that  the  mode  of  ascertaining  it  was  a 
proper  one,  so  far  as  is  disclosed  by  the  record. 

Proceedings  in  partition  are  simple  and  require  no  great 
legal  skill,  but  merely  the  ordinary  attainments  of  a  good 
clerk,  and  the  exercise  of  reasonable  care.  All  the  labor 
rendered  in  this  case  was  of  a  clerical  character,  and  might 
have  been  performed  in  one  day.  For  such  services  the  sum 
of  $1000  is  largely  in  excess  of  a  reasonable  compensation. 
It  is  not  merely  the  value  of  the  estate  partitioned,  but  the 
services  performed,  which  should  form  the  basis  of  remuner- 
ation. 

In  fixing  the  amount  of  a  reasonable  fee,  the  examinatioa 
should  be  directed  to  what  is  customary  for  such  legal  ser- 
vices where  contracts  have  been  made  with  persons  competent 
to  contract,  and  not  what  is  reasonable,  just  and  proper  for 
the  solicitor  in  the  particular  case.  The  inquiry  should  be, 
not  what  an  attorney  thinks  is  reasonable,  but  what  is  the 
usual  charge. 

Infants  are  the  peculiar  care  of  chancery,  and  courts  should 
not  hesitate  to  protect  them  against  exorbitant  fees. 

The  decree,  as  to  the  allowance  of  a  solicitor's  fee  of  $1000,. 
'a  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Louis    Zeigler 

V. 

W.  J.  &  J.  H.  Cox. 

1.  Attachment — affidavit— fraud.  An  affidavit  for  an  attachment  un- 
der the  act  of  1865  set  forth  that  the  defendants,  "within  two  years  prior 
to  the  filing  of  the  original  affidavit  in  this  cause,  fraudulently  conveyed 
and  fraudulently  concealed  their  property  and  effects,  so  as  to  hinder  and 
delay  their  creditors  :"  Held,  that  the  affidavit  was  good  on  motion  to  quash, 
and  tiiat  under  it  the  plaintiff  would  be  required  to  prove  that  the  fraudu- 
lent acts  were  to  his  injury. 

2.  Same — variance.  Tlie  objection  of  a  variance  between  the  affidavit 
and  writ  must  first  be  made  in  the  court  below,  where  the  opposite  party 
can  have  his  right  of  amendment. 

.  Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  O.  T.  Reeves  and  Mr.  J.  McNulta,  for  the  appellant. 

Mr.  D.  L.  Murdock,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  court  below  quashed  the  writ  of  attachment,  on  ac- 
count of  the  alleged  insufficiency  of  the  affidavit. 

This  is  the  only  error  assigned. 

The  proceedings  in  attachment  were  under  the  act  of  1865, 
and  were  based  upon  the  fraudulent  conveyance  and  conceal- 
ment of  property,  so  as  to  hinder  and  delay  creditors. 

The  portion  of  the  affidavit  deemed  objectionable  is  as  fol- 
lows :  "That  said  James  H.  and  William  J.  Cox  have,  within 
two  years  prior  to  the  filing  of  the  original  affidavit  in  this 
cause,  fraudulently  conveyed  and  fraudulently  concealed  their 
property  and  effects,  so  as  to  hinder  and  delay  their  credit- 
ors." 
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The  objection  taken  to  the  affidavit  is,  that  it  does  not  spe- 
cifically state  that  the  fraudulent  acts  were  to  the  injury  of  the 
particular  attaching  creditor. 

The  affidavit  is  in  almost  the  exact  language  of  the  statute, 
and  is  clearly  sufficient.  It  charges  the  fraudulent  conveyance 
and  the  fraudulent  concealment  of  property  within  two  years. 
Thus  the  act  is  distinctly  set  forth,  and  as  Jiaving  been  done 
within  the  time  named  in  the  law.  It  also  plainly  declares 
the  effect  of  the  act, — that  it  was  to  hinder  and  delay  credit- 
ors. 

But  the  legal  effect  of  the  language  is,  that  this  particular 
creditor  was  hindered  and  delayed.  When  it  is  alleged  that 
these  debtors,  by  their  fraudulent  conduct,  hindered  and  de- 
layed their  creditors,  does  not  the  language  necessarily  include 
the  attaching  creditor?     There  can  be  no  doubt  about  it. 

Under  such  an  affidavit,  the  law  must  be  so  construed  as  to 
require  the  plaintiff  in  the  attachment  to  prove  that  the  fraud- 
ulent acts  resulted  to  his  injury. 

The  question  of  variance,  between  the  affidavit  and  writ,  is 
not  before  us.  The  objection  must  first  be  made  in  the  circuit 
court,  where  the  opposite  party  can  have  his  right  of  amend- 
ment. 

For  the  error  in  quashing  the  writ  of  attachment  for  the 
supposed  defect  in  the  affidavit,  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Statement  of  the  case. 


Edward  L.  Friday 

V. 

JosiAH  R.  Floyd. 

1.  Municipal  ;  CORPORATION — impounding  animals.  Where  an  incor- 
porated town  had  declared,  by  ordinance,  the  running  at  large  of  hogs  in 
the  town  to  be  a  nuisance,  and  prohibited  the  same,  and  directed  that  hogs 
and  pigs  found  so  running  at  large,  should  be  taken  up  by  the  police  con- 
stable and  impounded,  it  was  held,  that  the  hogs  of  a  party  wlio  resided 
near  the  town  limits,  and  who  suffered  them  to  go  at  large,  were  subject 
to  be  impounded  under  the  ordinance,  if  they  were  found  at  large  within 
the  town. 

2.  Impounding  a^imaTuS— justification.  The  plaintiff's  hogs  were  found 
running  at  large  in  an  incorporated  town,  contrary  to  the  ordinance,  by 
two  persons,  and  were,  being  driven  by  them  to  the  pound,  when  the 
police  constable  who  was  empowered  to  impound  them,  met  them  and 
assisted  in  driving  the  hogs  to  the  pound,  where  he  detained  them.  The 
parties  first  taking  up  the  hogs  were  not  acting  under  any  directions  of 
tlie  oflBcer  in  regard  to  these  particular  hogs,  but  under  a  general  instruc- 
tion to  drive  to  the  pound  any  hogs  found  running  at  large,  and  lock  them 
in,  at  an  agreed  compensation  per  head :  Meld,  in  replevin  against  the 
officer,  that  his  detention  was  lawful,  he  having  found  the  hogs  at  large  iu 
the  town  before  they  were  impounded. 

Justices  Walker,  McAllister  and  Thornton,  dissenting,  Tield,  that 
the  officer  had  no  right  to  delegate  his  authority,  and  that  having  received 
possession  from  trespassers,  could  not  justify  their  detention. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  replevin  originally  brought  by  appel- 
lee against  appellant  before  a  justice  of  the  peace,  and  taken 
by  appeal  to  the  circuit  court  of  Madison  county.  On  the 
trial  of  the  appeal  the  plaintiff  below  recovered. 

Messrs.  Dale  &  Burnett,  for  the  appellant. 

Mr.  David  Gillespie,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  ordinance  of  the  town  of  Edwardsville,  under  which 
the  defendant,  as  town  constable,  justified  the  detention  of  the 
hogs  replevied,  declared  the  running  at  large  of  hogs  in  the 
town  of  Edwardsville  to  be  a  nuisance,  and  prohibited  the 
same,  and  directed  that  hogs  and  pigs  found  so  running  at  large, 
should  be  taken  up  by  the  police  constable  and  placed  in 
some  secure  pound,  etc. 

The  plaintiff  resided  about  half  a  mile  without  the  limits 
of  the  town.  The  hogs  in  controversy  were  found  running  at 
large  within  the  town,  and  were  impounded  by  the  defendant. 
There  was  no  attempt  at  proof  that  the  hogs  were  kept  up. 
It  was  clearly  a  case  where  they  were  subject,  under  the 
ordinance,  to  be  impounded. 

A  point  is  made  that  they  were  not  found  running  at  large 
and  taken  up  by  the  defendant  himself,  and  an  instruction  was 
asked  by  the  plaintiff  to  the  purport  that,  under  the  ordinance, 
the  hogs  must  be  taken  up  whilst  running  at  large,  by  the 
police  constable  of  the  town,  and  that  he  has  no  right  to 
delegate  that  power  to  other  persons.  It  appears  from  the 
evidence,  that  the  animals  were  first  found  running  at  large 
by  two  other  persons,  and  were  being  driven  by  them  to  the 
pound,  and  that  the  defendant  met  them,  and  assisted  in  driv- 
ing the  hogs  into  the  pound.  These  two  persons,  in  what 
they  did,  were  not  acting  under  any  directions  from  the 
defendant  in  regard  to  these  particular  hogs,  but  under  a 
general  instruction  from  him,  to  drive  to  the  pound  any  hogs 
found  running  at  large  within  the  corporate  limits,  and  lock 
them  in,  at  an  agreed  compensation  of  ten  cents  per  head. 
The  running  at  large  of  hogs  in  the  town  was  a  fact  patent 
to  any  observer,  not  requiring  any  especial  judgment  or  dis- 
cretion to  determine  ;  the  driving  of  them  to  the  pound  was 
but  a  ministerial  act,  and  we  do  not  deem  it  necessary  that 
the  town  constable  should  have  been  personally  present  when 
they  were  started  to  be  driven  to  the  pound.     It  would  seem 
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essential,  in  order  to  the  efficient  execution  of  the  ordinance, 
that  the  town  constable  should  avail  himself  of  the  aid  and 
assistance  of  others.  The  location  of  the  pound  being  within 
the  town,  the  hogs  may  be  regarded  as  running  at  large  in 
the  town  at  the  time  when  the  defendant  assisted  in  driving 
them  to  the  pound  and  put  them  in. 

We  are  of  opinion  that  the  hogs  are  to  be  regarded  as  hav- 
ing been  taken  up  by  the  town  constable  and  placed  in  the 
pound,  within  the  provisions  of  the  ordinance,  and  that  the 
instruction  referred  to  was  erroneous,  as  applied  to  the  facts 
of  the  case. 

In  our  view,  the  verdict  was  clearly  against  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Justices  Walkee,  McAllister  and  Thorxton,  dissent- 
ing :  We  hold  that  the  ordinance  in  question  conferred  the 
authority  to  take  up  hogs  upon  a  particular  officer  mentioned 
in  it.  The  power  conferred  is  in  derogation  of  common  right, 
and  can  be  exercised  only  by  the  officer  named.  .  These  hogs 
were  taken  up  by  two  men  acting  under  a  private  arrange- 
ment made  between  them  and  the  police  constable.  Their 
assumption  of  the  control  of  the  hogs  was  without  authority 
and  illegal,  because  the  police  constable  could  not  delegate 
his  authority  to  them.  It,  therefore,  follows  that  when  the 
defendant  received  the  hogs  from  these  men  at  the  pound,  he 
simply  received  the  possession  of  trespassers,  and  can  not  be 
deemed  as  taking  them  up  when  found  running  at  large. 
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Andrew  Anderson 


The  People  of  the  State  of  Illinois. 

1.  Indictment — selling  liquor.  Under  the  statute  providing  that  every 
person  not  having  a  legal  license  to  keep  a  grocery,  wlio  shall  barter,  sell^ 
exchange  or  otherwise  dispose  of,  for  his  gain  or  benefit,  any  vinous,  spir- 
ituous or  mixed  liquors  in  less  quantities  than  one  gallon,  or  shall  permit 
the  same  to  be  done  on  his  premises,  for  his  gain  and  benefit,  shall  forfeit, 
etc.,  objection  was  made  to  an  indictment  that  it  did  not  aver  that  the  de- 
fendant sold  the  liquor  for  his  gain  or  benefit,  or  that  he  sold  it  upon  his 
premises:     Held,  that  neither  averment  was  necessary. 

2.  Statute — construction  of.  Under  the  above  statute,  the  words  "for 
his  gain  or  benefit,"  do  not  apply  to  the  words  "barter,  sell,  exchange,"  but 
to  the  phrase  "otherwise  dispose  of,"  which  immediately  precedes  the 
words  in  question,  and  is  to  be  read  in  connection  with  tliem  alone.  So  of 
the  plirase  "on  his  premises."  Tliis  hns  no  application  to  the  man  who  sells* 
but  only  to  him  who  "permits"  llie  sale. 

Writ  op  Error  to  the  Circuit  Court  of  Ford  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Mr.  M.  D.  Brown,  for  the  plaintiff  in  error. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
People. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  indictment  for  selling  liquor  without  a  license, 
on  which  the  defendant  was  convicted. 

The  statute  provides  that  every  person  not  having  a  legal 
license  to  keep  a  grocery,  who  shall  barter,  sell,  exchange,  or 
otherwise  dispose  of,  for  his  gain  or  benefit,  any  vinous,  spir- 
ituous or  mixed  liquors,  in  less  quantities  than  a  gallon,  or 
shall  permit  the  same  to  be  done  on  his  premises,  for  his  gain 
and  beneht,  shall  forfeit,  etc. 
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It  is  objected  that  the  indictment  does  not  aver  that  the 
defendant  sold  the  liquor  for  his  gain  or  benefit,  or  that 
he  sold  it  upon  his  premises.  Keither  averment  was  neces- 
sary. The  words  "for  his  gain  or  benefit,"  used  in  the  statute, 
do  not  apply  to  the  words  "  barter,  sell,  exchange,"  but  to  the 
phrase  "  otherwise  dispose  of,"  which  immediately  precedes 
the  words  in  question,  and  is  to  be  read  in  connection  with 
them  alone.  So  of  the  phrase  "on  his  premises."  This  has 
no  application  to  the  man  who  sells,  but  only  to  him  who 
"  permits  "  the  sale.  The  construction  in  both  these  matters 
is  so  plain  that  discussion  is  unnecessary. 

The  instructions  did  not  mislead,  and  the  evidence  sustains 
the  verdict. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  S.  Wheeler 


Margaret  Dawson. 

1.  Dower — assignment — improvements  by  widoic.  A  widow  who  occu- 
pies the  lauds  of  her  deceased  husband  without  pajanent  of  rent  to  the 
heirs  at  ]aw,  has  no  right  to  charge  the  heirs  with  the  taxes  paid  thereon 
by  her,  nor  to  build  houses,  stables,  or  break  prairie  and  reduce  wild  land  to 
cultivation  at  the  expense  or  charge  of  the  heirs.  And  where  the  lands  are 
sold  because  not  susceptible  of  division,  she  releasing  her  dower  in  the 
land,  it  is  error  for  the  court  to  allow  her  for  such  taxes  and  improvements 

2.  Same — lien  for  claim  against  estate.  On  bill  by  the  heir  for  the  assign- 
ment of  the  widow's  dower,  the  court  allowed  the  widow  a  claim  estab- 
lished in  her  favor  as  administratrix,  for  debts  of  the  estate,  paid  b)^  her,  to 
be  paid  out  of  the  proceeds  arising  from  the  sale  of  the  laud:  neld,  no 
error,  as  such  claim  was  an  equitable  lien,  and  not  barred. 

3.  Judgment  of  countt  court — settlement  of  administrator's  account. 
Where  an  administratrix  of  au  estate  was  allowed,  on  final  settlement,  a 
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certiiin  sum  in  her  favor,  on  account  of  debts  of  the  estate  paid  by  her,  it 
was  held,  that  she  thsreby  became  a  creditor  of  the  estate  to  tlie  amount 
allowed  lier,  and  that  the  order  of  the  county  court  was  conclusive  until 
reversed  on  appeal  or  impeached  by  bill  in  chancery  showing  a  mistake  in 
her  account. 

4.  Interest.  The  allowance  of  a  claim  against  an  estate  by  the  county 
court,  like  any  other  judgment,  draws  interest  from  its  rendition. 

Appeal,  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Dale  &  Burnett,  for  the  appellant. 

Mr.  A.  W.  Metcalf,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  in  the  court  below  for  the 
assignment  of  dower  and  partition  of  certain  real  estate. 

It  appears  that  appellant  holds  the  fee  to  44-90  of  the  prem- 
ises in  question,  and  that  a  portion  of  the  heirs  of  Wm.  Hall,  de- 
ceased, own  the  remainder,  the  bill  setting  out  their  several  inter- 
ests. Appellee  answered,  and  filed  a  cross  bill,  claiming  dower 
in  the  lands,  as  the  widow  of  William  Hall,  deceased ;  also  a 
claim  allowed  her  by  the  probate  court  against  her  husband's 
estate  for  debts  paid  by  her,  amounting  to  $341,  with  interest 
from  the  5th  day  of  March,  1851  ;  also  for  money  expended 
in  improving  the  premises;  all  of  which  she  claims  was  a 
lien  on  the  premises. 

The  cause  was  heard  and  the  rights  of  the  parties  settled  ; 
commissioners  were  appointed  to  make  partition,  M'ho  reported 
that  the  premises  were  not  susceptible  of  division;  and  Mrs. 
Dawson  consenting  that  her  dower  might  be  sold,  the  court 
decreed  a  sale  of  the  premises  free  from  dower.  The  master 
reported  a  sale,  and  the  court  decreed  a  distribution  of  the 
fund  amongst  tlie  jiarties  in  interest,  and  that  the  master  pav 
Mrs.  Dawson   for   improvements    made    upon   the  land,  being 
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$152,  and  her  claim  against  the  estate,  comj)uted  at  $745.40; 
from  which  an  appeal  is  prosecuted  to  this  court. 

It  is  first  objected  that  the  court  erred  iu  allowing  the 
widow  for  improvements  placed  upon  the  land.  It  appears 
that  she,  with  her  family,  resided  upon  and  had  the  use  of  the 
land  from  the  time  of  the  death  of  Hall  until  this  suit  was 
brought.  She  held  it  free  of  rent,  as  her  dower  was  not  as- 
signed her.  Being  entitled  to  use  and  occupy  the  same  without 
accounting  for  the  profits  and  gains  made  from  it,  no  one- 
would  say  that  she  should  not,  in  justice  and  equity,  pay  the 
taxes  and  keep  the  premises  in  repair.  We  are  aware  of  no 
principle  of  law  or  equity  that  would  impose  the  duty  on  the 
heirs  to  pay  the  taxes  and  keep  up  the  repairs  of  the  farm  for 
the  use  of  the  Avidow  when  she  is  in  the  receipt  of  all  the 
rents  and  profits.  Nor  had  she  the  right,  at  the  expense  of 
the  heirs,  to  erect  the  stable  and  clear  the  land.  She  simply 
had  the  legal  right  to  hold  the  premises  free  from  rent  untiL 
her  dower  should  be  assigned  to  her.  The  law  has  not  clothed 
her  with  the  right,  as  widow,  to  improve  the  property  and 
compel  the  heirs  to  pay  therefor  or  subject  the  land  to  its  pay- 
ment. If  she  has  the  right  to  clear  laud  at  all,  and  is  not 
impeachable  for  waste,  it  must  be  at  her  own  charge.  Or,  if 
she  builds  houses,  it  must  be  at  her  own  expense.  She  has 
no  right  to  improve  the  heirs,  it  may  be,  out  of  their  property. 
She  may  repair  the  premises  or  build  houses  for  her  own  con- 
venience and  profit,  but  not  at  the  expense  of  the  owner  of 
the  fee  any  more  than  any  other  tenant  or  occupant. 

Nor  is  there  any  hardship  in  this  case.  The  widow  enjoyed 
the  use,  rents  and  profits  of  the  land  that  she  had  reduced  to 
cultivation,  long  enough  to  amply  repay  all  expenditures  for 
the  purpose  ;  and  she  had  the  use  of  the  stable  in  like  man- 
ner. And  so  of  the  repairs  made  to  the  houses,  fences,  etc. 
In  allowing  for  these  repairs  and  improvements,  the  court  be- 
low erred. 

We  now  come  to  the  question  whether  the  widow  was  en- 
titled  to  a   lien   on   the   premises   for  the  |341   allowed  her 
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against  her  husband's  estate,  for  moneys  paid  by  her  on  the 
debts  of  the  estate.  She  thereby  became  a  creditor  of  the 
estate,  and  entitled  to  all  the  rights  of  any  other  creditor 
of  the  same  class.  Nor  can  the  order  of  the  court  be  im- 
peached in  this  proceeding  by  showing  that  a  mistake  was 
made  in  an  addition  of  her  accounts.  That  might  have  been 
shown  on  appeal  from  the  order  making  the  allowance ;  or 
on  a  bill  to  impeach  the  final  settlement,  but  when  allowed, 
and  standing  unreversed,  it  is  final  and  conclusive  in  a  col- 
lateral proceeding. 

Again,  such  an  allowance,  like  a  judgment,  draws  interest. 
It  is  in  the  nature  of  a  judgment.  It  finds  the  indebtedness 
and  orders  its  payment.  It  is  final  between  the  parties  to  it, 
and  being  a  judgment,  like  any  other  it  must  beheld  to  draw 
interest  until  it  is  paid  or  otherwise  discharged.  Like  a  judg- 
ment of  a  court  of  record,  it  becomes  a  lien  on  the  land  of 
the  intestate,  in  equity;  and  the  lien  may  be  enforced  by  bill 
at  any  time  before  superior  equities  intervene. 

But  it  is  urged  that  this  claim  was  barred  by  lapse  of  time, 
and  the  case  of  lloCoy  v.  Morrow,  18  111.  519,  is  referred  to  as 
sustaining  the  position.  This  case  is  unlike  that  in  several 
of  its  essential  features.  In  that  case  there  had  been  an 
alienation  by  the  heir  for  a  sufficient  consideration,  and,  so 
far  as  we  can  see,  without  notice  of  the  claim  against  the 
estate.  In  this  case,  on  the  other  hand,  the  purchaser  knew 
of  and  recognized  this  claim.  In  corresponding  with  one 
of  the  heirs  for  the  purchase  of  his  wife's  interest  in  the  land, 
he  there  refers  specifically  to  this  claim,  and  says  it  is  a  lien 
on  the  land ;  and  we  may  safely  infer  that  he  received  a 
deduction  from  the  price  by  reason  of  the  allowance.  In 
that  case  it  was  said  that,  where  the  land  had  been  alienated 
bv  the  heir,  the  creditor  must  pursue  and  enforce  his  claim  in 
a  reasonable  time  after  the  sale,  and  that  in  such  cases  seven 
years,  in  analogy  to  the  statute  of  limitations,  and  the  liens 
of  judgments,  would  be  reasonable. 
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In  this  case  that  period  had  not  elapsed,  and  hence  the  rule 
there  announced  does  not  apply.  But  though  that  period  had 
elapsed  when  appellant  purchased,  the  claim  was  not  barred 
against  the  heirs  of  whom  he  was  purchasing,  and  he  pur- 
chased subject  to  the  lien,  and  seven  years  had  not  elapsed 
after  he  purchased.  The  land  was  still  liable  to  the  lien,  and 
the  fund  arising  from  its  sale  was  likewise  equally  liable,  and 
the  court  decided  correctly  in  decreeing  its  payment  with  in- 
terest. 

But,  for  the  error  indicated,  the  decree  of  the  court  below, 
in  so  far  as  it  allows  pay  for  improvements,  must  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 


Elizabeth  Schmidt  et  al. 


Phillip  H,  Postel. 

1.  Married  woman — promissory  note  of.  In  an  action  against  a  hus- 
band and  wife,  upon  a  promissory  note  executed  by  botli  of  tliem,  the  wife 
pleaded  in  bar  that  at  the  time  of  the  making  the  promises,  etc.,  mentioned, 
she  was  and  still  is  the  wife  of  her  co-defendant,  and  that  the  note  was 
given  for  hogs  bought  by  her  husband ;  that  the  debt  was  his,  and  tliat  she 
signed  the  note  only  as  security  for  him,  and  such  note  was  the  only  cause 
of  action,  the  court  below  sustaining  a  demurrer  to  the  plea;  jETeM,  that 
the  court  erred,  the  plea  presenting  a  complete  bar  as  to  the  wife. 

2.  Pleading — plea  of  married  woman.  Since  the  act  of  1861,  for  the 
protection  of  mari'ied  women  in  their  separate  property,  the  wife  lias  the 
right  to  plead  separatel}-  from  her  husband  when  sued  with  him. 

Writ  of  Ereor  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  the  defendant 
in  error  against  Jacob  Schmidt  and  Elizabeth  Schmidt,  upon 
a  promissory  note  executed  by  them  in  1869. 

Elizabeth  Schmidt  filed  the  following  plea  to  the  declara- 
tion : 


"And  the  said  defendant,  Elizabeth  Schmidt,  in  person 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says 
that  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  against  her,  because  she  says  that  she,  the  said 
Elizabeth,  before  and  at  the  time  of  making  the  said  supposed 
promises  and  undertakings  in  said  declaration  mentioned,  was 
and  still  is  the  wife  of  said  co-defendant,  Jacob  Schmidt;  and 
that  the  consideration  for  which  the  promissory  note  men- 
tioned in  said  declaration  was  given  was  for  hogs  bought  bv  said 
Jacob  from  said  Postel,  and  is  the  debt  of  said  co-defendant, 
Jacob  Schmidt;  and  tiiat  said  Elizabeth  signed  said  note  only 
as  the  security  of  said  Jacob.  Defendant,  Elizabeth,  further 
avers  that  the  several  causes  of  action  in  the  said  several 
counts  of  said  declaration  are  for  one  and  the  same  thing,  to 
"vvit:  for  the  promissory  note  in  the  first  count  of  said  declara- 
tion mentioned,  and  for  no  other  cause  whatever;  and  this  the 
defendant,  Elizabeth,  is  ready  to  verify;  wherefore  she  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  her,  etc." 

To  which  plea  the  defendant  in  error  filed  his  demurrer, 
and  assigned  for  causes — ■ 

First.  That  said  plea  is  made  by  defendant,  Elizabeth,  by 
herself,  and  claims  that  she  is  the  wife  of  co-defendant. 

Second.  Because  said  plea  alleges  the  marriage  of  defend- 
ant, Elizabeth,  as  a  defense  to  the  action  of  plaintiff. 

The  circuit  court  sustained  the  demurrer,  whereupon  judg- 
ment was  rendered  against  said  Elizabeth  upon  the  demurrer, 
and  against  said  Jacob  by  nil  dicit  for  $153.48  and  costs. 
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Opinion  of  llic  C"urt. 
Mr.  Wm.  Winkelmann,  for  the  plaintiffs  in  error. 

Mr.  E.  L.  Thomas,  for  the  defendant  in  error. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  is  a  plain  case;  the  main  question  arising  in  it  is  set- 
tled by  Cm-penter  et  al.  v.  llitchell,  50  111.  470,  where  it  was  held 
that  the  note  of  a  married  woman,  executed  with  her  husband 
in  payment  for  land  purchased  by  the  wife  and  conveyed  to 
her,  could  not  be  the  foundation  of  an  action  at  law  against 
her.  If  allowed,  it  would  frustrate  the  object  of  the  act  of 
1861  to  protect  married  women  in  their  separate  property; 
for  under  the  influence  of  her  husband,  which  a  married 
woman  usually  is,  her  separate  property  could  be  swept  from 
her  by  his  foolish  undertakings  and  reckless  contracts. 

The  other  point  made  is.  that  a  married  woman,  =;ued  with 
her  husband,  can  not  plead  separately;  she  must  join  her  hus- 
band. 

Still  keeping  in  view  the  object  of  the  act  of  1861  to  pro- 
tect married  women  in  their  separate  property,  how  easy 
would  it  be  for  a  dishonest  husband,  who  had  procured  hig 
wife's  signature  to  a  note,  to  subject  her  property  to  its  pay- 
ment, he  himself  refusing  to  interpose  any  plea.  If  he  aban- 
dons the  defense  or  is  dismissed  out  of  the  case,  how  could  she 
protect  her  property  rights  unless  permitted  to  plead?  It  is 
a  necessity  she  should  have  that  right.  The  views  presented 
in  the  case  of  Emerson  v.  Clayton,  32  111.  493,  are  applicable 
here. 

The  demurrer  to  the  plea,  for  the  reasons  alleged  in  support 
of  it,  should  not  have  been  allowed.  The  demurrer  should 
have  been  overruled,  and  for  refusing  to  overrule  it  the  court 
erred,  and  for  the  error  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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William  B.  McChosky 

V. 

Druey  C.  Leach  et  al. 

1.  Attachment— //■aMfZwie7i<  conveyance  of  propertT/.  On  the  trial  of  an 
issue  on  a  plea  in  abatement  to  a  writ  of  attachment  denying  that  defend- 
ant fraudulently  conveyed  certain  real  estate  to  a  trustee  for  the  benefit 
of  defendant's  wife,  to  hinder  and  delay  creditors,  it  appeared  that  a  few 
daj'^s  before  the  issuing  of  the  writ  the  defendant  had  made  such  a  deed, 
which  was  left  to  be  recorded,  but  iu  fact  was  never  recorded,  and  that 
two  days  before  the  suit  was  brought,  the  deed,  by  consent  of  all  parlies 
in  interest,  was  withdrawn  and  destroyed;  that  defendant  executed  the 
deed  in  good  faith  on  information  that  he  had  a  right  to  jDrovide  for  his 
wife,  but  on  learning  that  he  could  not,  it  was  withdrawn  and  destroyed, 
so  that  at  the  date  of  the  writ  there  was  no  deed  in  existence:  Held,  tliat 
the  court,  on  these  facts,  properly  found  the  issue  for  the  defendant  and 
quashed  the  writ. 

Appeal,  from  the  Alton  City  Court;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding. 

Messrs.  Kxapp  &  Herdman,  and  Messrs.  Warren  & 
PoGUE,  for  the  appellant. 

Mr.  Wm.  H.  Barnes,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  commenced  in  the  circuit 
court  of  Jersey  county,  with  an  attachment  in  aid,  by  the  ap- 
pellant against  the  appellees.  The  venue  was,  by  the  consent 
of  parties,  changed  to  the  Alton  city  court,  and  the  cause  was 
heard  by  the  judge  of  that  court  without  the  intervention  of 
a  jury.  On  the  trial  the  court  found  the  issues  in  the  action 
of  assumpsit  for  the  appellant,  and  assessed  his  damages  at  the 
sum  of  $1868.63,  and  found  the  issue  on  the  plea  in  abate- 
ment for  the  appellee  Leach,  and  quashed  the  writ  of  attach- 
ment. 
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O[)iiiioii  of  the  Court. 

The  grounds  relied  on  to  support  the  attachment  were,, 
that,  on  the  5th  day  of  April,  the  appellee  Leach  fraudu- 
lently conveyed  certain  real  estate  to  Robert  W.  L^ach  as 
trustee  for  Elizabeth  F.  Leach,  so  as  to  hinder  and  delay 
creditors  in  the  collection  of  their  debts,  in  violation  of  the 
act  of  February  13,  1865,  which  declares  that  if  any  "debtor 
has  fraudulently  conveyed  or  assigned  his  property  or  effects 
so  as  to  hinder  or  delay  creditors  within  two  years"  prior  to 
the  commencement  of  the  suit,  an  attachment  may  issue  as 
provided  by  law. 

Upon  the  return  of  the  writ  of  attachment  the  appellee 
Leach  filed  his  plea  in  abatement,  in  which  he  denied  that 
he  had  executed  any  such  deed  for  the  purpose  of  hindering 
or  delaying  his  creditors,  upon  which  issue  was  joined  to  the 
country. 

On  the  trial,  it  appeared  from  the  evidence  that  on  the  5th 
day  of  April,  1869,  the  appellee  Leach,  and  his  w'ife,  execu- 
ted a  deed  for  certain  real  estate  to  Robert  W.  Leach,  as  trus- 
tee for  Mrs.  Leach^  wife  of  appellee ;  that  the  deed  was  left  to 
be  recorded  in  the  proper  office,  but  was  only  placed  among 
the  files,  and  was,  in  fact,  never  recorded,  and  that  two  days 
before  the  present  suit  was  instituted,  and  before  the  writ  of 
.attachment  in  aid  was  sued  out  and  levied,  the  deed,  by  the 
consent  of  all  parties  in  interest,  was  withdrawn  and  de- 
stroyed. 

The  appellee  testifies  that  he  executed  the  deed  in  good 
faith,  having  been  informed  that  it  was  lawful  for  him  to 
make  provision  for  his  wife  in  view  of  impending  financial 
disaster,  but  on  being  advised  to  the  contrary,  by  consent  of 
his  wife  and  the  trustee,  the  deed  was  withdrawn  from  the 
files  of  the  recorder's  office  and  destroyed. 

The  testimony  of  the  trustee,  Robert  W.  Leach,  sustains 
appellee  as  to  the  object  and  purpose  of  making  the  deed,  and 
the  subsequent  destruction.  He  also  states  that,  before  the 
attachment  was   sued  out,  he  informed  the  appellant  that  the 
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deed  had  been  withdrawn  from  the  recorder's  office  and  de- 
stroyed.    This,  however,  is  denied  by  the  appellant. 

The  single  question  presented  is,  whether  the  attachment 
was  properly  sued  out  in  aid  of  the  pending  suit  in  assumpsit. 

It  is  conceded  that  the  deed  of  April  5th,  executed  by  the 
appellee  and  wife  to  her  trustee,  was  fraudulent  in  law^ 
whether  it  was  so  in  fact  or  not,  the  effect  of  which  would 
have  been  to  hinder  and  delay  creditors,  and  if  it  had  not  been 
withdrawn  and  destroyed,  would  have  authorized  the  issuing 
of  the  writ  of  attachment  under  the  statute. 

It  is  hardly  necessary  for  us  to  discuss  the  question  whether 
any  title  passed  by  the  conveyance  to  the  trustee  for  the  ben- 
efit of  Mrs.  Leach,  or  whether  it  would  require  the  execution 
of  an  instrument  of  equal  dignity  to  th-e  deed  to  place  the  le- 
gal title  back  in  the  appellee  Leach,  or  to  divest  the  cestui 
que  trust  of  her  interest  in  the  estate.  The  controversy  is  not 
between  the  parties  to  the  deed  and  the  cestui  que  trust.  It  is 
certain,  from  the  facts  of  the  case,  that  neither  the  trustee  nor 
the  cestui  qve  trust  could  assert  any  title  to  the  lands  as  against 
the  rights  of  the  creditors  of  the  appellee.  All  evidences  of 
legal  title  had  been  destroyed,  and  the  parties  did  not  stand 
in  a  position  to  assert  any  equitable  title. 

It  plainly  appears  that,  at  the  date  of  issuing  the  writ  of 
attachment,  there  was  no  legal  title  in  existence  or  of  record 
that  clouded  the  title  of  the  lands  of  the  appellee,  which  would 
prevent  the  levy  of  the  ordinary  process  of  the  law  to  enforce 
the  collection  of  the  debt  of  the  appellant,  nor  was  there  any 
one  in  possession  who  could  assert  any  equitable  title  to  the 
estate.  How,  then,  was  the  appellant  in  any  manner  hin- 
dered or  delayed  in  the  collection  of  his  debt  by  any  act  of 
the  appellee  ? 

If  it  shall  be  conceded  that  the  appellee  intended  to  perpe- 
trate a  legal  wrong  on  his  creditors,  yet,  if  he  retracts  his  pur- 
pose before  anyone  sustains  an  injury,  it  is  difficult  to  under- 
stand how  that  contemplated  act  could  be  made  the  ground 
for  sustaining'  an  action  against  him. 


64  McCjrosky  v.  Leach  et  al.  [Jan.  T., 

Opinion  of  the  Court. 

So  far  as  the  appellee  had  attempted,  Avhether  from  an  in- 
nocent or  a  wrongful  purpose,  to  place  his  property  beyond 
the  reach  of  his  creditors,  that  purpose  had  been  retracted 
before  the  attachment  suit  was  instituted,  and  the  property, 
without  any  cloud  upon  the  title  appearing  from  the  record  or 
otherwise,  placed  within  the  reach  of  his  creditors,  of  which 
facts  the  appellant  was  advised,  or  could  have  been  by  exam- 
ining the  public  records.  There  was  absolutely  nothing  to 
prevent  the  appellant  from  using  the  ordinary  process  of  the 
court  to  subject  the  property  of  the  appellee  to  the  payment 
of  his  debts,  and  there  was,  therefore,  no  necessity  for  resort- 
ing to  the  extraordinary  remedy  provided  in  the  statute. 

When  the  writ  of  attachment  was  sued  out,  the  appellee 
had  not,  in  fact,  encumbered  or  conveyed  his  property  and 
there  is  no  evidence  that  he  intended  to  do  so,  with  a  view  to 
hinder  or  delay  his  creditors  in  the  collection  of  their  debts. 
Indeed,  the  evidence  tends  to  show  a  contrary  purpose,  one 
entirely  consistent  with  upright  and  fair  dealing. 

The  court  found  correctly  on  the  plea  in  abatement,  and 
the  writ  of  attachment  was  properly  quashed,  and  its  judgment 
must  be  affirmed. 

Judgment  cuffirmed. 

Mr.  Justice  Thornton  dissents. 
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The  County  CouRr  of  Madison  County,  for  the  use  of 
Henry  Weinheimer, 

V. 

Abraham  Rutz  et  al, 

1.  'Em'D'E.'SC'E.— judgment  renclered  by  justices.  Technical  precision  in 
matters  of  form  can  not  be  regarded  in  entries  upon  justices'  dockets.  It 
is  sufficient  if  the  meaning  is  plain. 

2.  The  entry  upon  a  justice's  docket,  beginning  with  tlie  title  of  the  case, 
giving  the  names  of  the  parties  in  full,  and  after  reciting  the  various  steps 
taken  in  the  case,  concluded  by  rendering  a  judgment  for  $99.99  "against 
the  defendant,"  without  saying  in  fiivor  of  the  plaintiff.  On  objection 
that  the  judgment  did  not  show  in  whose  favor  it  was  rendered,  tlie  court 
refused  to  admit  the  record  in  evidence:  Held,  i\\?il  the  record  should 
have  been  admitted,  and  that  a  judgment  against  the  defendant  must  ne- 
cessarily be  in  favor  of  the  plaintiff". 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  A.  W.  METCALr,  for  the  appellant. 
Messrs.  Dale  &  Burnett,  for  the  appellees. 

Per  Curiam  :  The  record  of  the  judgment  rendered  by 
the  justice  of  the  peace,  should  have  been  admitted  in  evi- 
dence. The  only  objection  taken  to  it  is  that  it  does  not  show 
in  whose  favor  it  was  rendered.  But  the  entry  upon  the 
justice's  docket  begins  with  the  title  of  the  case,  giving  the 
names  of  the  parties  in  full,  and,  after  reciting  the  various 
steps  taken  in  the  case,  concludes  by  rendering  a  judgment 
for  $99.99  "against  the  defendant,"  without  saying  in  favor 
of  plaintiff.  This  court  has  often  said  that  technical  precision 
in  matters  of  form  can  not  be  required  in  entries  upon  justices' 
dockets.  It  is  sufficient  if  the  meaning  is  plain.  In  this 
case  it  is  so.  A  judgment  against  the  defendant  must  neces- 
sarily be  in  favor  of  the  plaintiff. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 
5— 63d  III. 
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Board  of  Supern  isors  of  Sangamon  County 

V. 

The  City  of  Springfield. 

1.  CoNSTiTTTTiONAii  LAW — apportionment  of  county  taxes  "between  county 
and  city.  Sec.  5  of  Art.  9  of  the  constitution  of  1848,  requiring  that  taxes 
levied  by  counties,  cities,  etc.,  shall  be  uniform  in  respect  to  persons  aud 
property  within  the  jurisdictiou  of  the  body  imposing  the  same,  is  not  con. 
traveued  by  a  statute  requiring  a  division  and  apportionment  of  county 
taxes  when  collected  between  the  county  and  a  city,  and  this,  though  the 
apportionment  should  unjustly  discriminate  against  the  county. 

3.  Same — legislative  control  over  county  revenue.  The  revenues  of  a 
county  are  not  the  property  of  the  county  in  the  sense  in  which  the  rev- 
enue of  a  private  corporation  is  regarded;  and  the  power  of  the  legislature 
to  direct  its  application  is  plenary. 

3.  A  county  is  a  public  corporation,  which  exists  only  for  public  pur- 
poses, connected  with  the  administration  of  the  State  government.  It  fol- 
lows that  such  a  corporation,  and  of  course  its  revenue,  is  subject  to  the 
control  of  the  legislature,  aud  when  the  legislature  directs  the  application 
of  its  revenue  to  a  particular  purpose,  or  its  payment  to  any  party,  a  duty 
is  imposed  and  an  obligation  created  upon  the  county. 

4  Evidence — certificates.  An  act  of  the  legislature  for  a  division  and 
apportionment  of  the  county  taxes  between  a  county  aud  a  city  within  its 
limits,  provided  that  the  county  judge  of  the  county  aud  the  mayor  of  the 
city  should  ascertain  the  proportion  of  taxes  to  be  paid  to  the  city,  aud  re- 
quired the  county  treasurer  to  pay  the  city  her  portion.  The  act  did  not, 
in  terms,  require  the  county  judge  and  mayor  to  make  any  certificate  of 
their  apportionment:  Held,  that  their  certificate  was  prima  facie  evidence 
against  the  county  of  the  proportion  of  taxes  to  be  paid  to  the  city,  other- 
wise the  duty  imposed  upon  them  would  be  useless. 

5.  County — liability.  In  such  a  case,  a  direction  by  the  legislature  that 
when  "the  taxes  are  paid  into  the  county  treasury,  the  treasurer  shall  pay," 
etc.,  imposes  an  obligation  upon  the  county  on  the  refusal  of  the  treasurer 
to  comply.  The  liability  of  the  county  arises  from  the  fact  of  having  the 
possession  of  money  through  its  agent,  the  treasurer,  which  belongs  to  the 
city. 

6.  Apportionment  of  taxes.  Where  an  act  of  the  legislature  directed 
the  county  judge  and  the  mayor  of  a  city  to  apportion  the  county  taxes  be- 
tween the  county  aud  a  city  upon  a  certain  basis,  which  was  done,  it  was 
held,  in  an  action  by  the  city  to  recover  its  proportion  of  such  taxes,  that 
there  was  no  necessity  for  an  annual  action  to  apportion  for  each  year;  and 
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that  the  mere  neglect  of  the  city  to  obtain  its  portion  for  one  or  more  years 
did  not  bar  its  claim  for  such  years. 

7.  Money  had  and  received.  The  count  for  money  had  and  received 
may  be  maintained  where  the  plaintiff  has  a  just  and  legal  right  to  the 
money  sought  to  be  recovered.  It  lies  for  money  which,  equitably,  the 
defendant  ought  to  refund. 

8.  Assumpsit — lies,  when.  Assumpsit  may  be  supported  for  money,  etc. 
accruing  due  to  the  plaintiff  under  the  provisions  of  a  statute,  when  there 
is  no  restriction  to  any  other  particular  remedy. 

9.  So,  where,  by  a  special  act  of  the  legislature,  the  county  taxes 
were  apportioned  between  the  county  and  a  city  within  its  limits,  and 
the  county  treasurer  refused  to  pay  the  city  her  portion  of  such  taxes: 
Held,  that  the  money  due  the  city  from  the  county  could  be  recovered  ia 
assumpsit,  under  the  common  counts. 

10.  County  goveunment — change  in.  Some  time  after  the  passage  of  a 
law  requiring  the  county  judge  and  the  mayor  of  a  city  to  apportion  the 
county  revenue  between  the  county  and  the  city  in  a  certain  proportion, 
the  county  adopted  the  township  organization  system,  and  it  was  contend- 
ed that  this  change  in  tlie  county  government  had  the  effect  to  repeal  or 
supersede  the  law,  but  it  was  Jield,  that,  as  the  legislature  had  named  cer- 
tain oflQcers  to  perform  this  duty,  the  mere  change  in  the  system  of  county 
government  did  not  supersede  their  powers  and  acts. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Horatio  M.  Yandeveer,  Judge^  presiding. 

This  was  an  action  of  assumpsit  by  the  city  of  Springfield 
against  Sangamon  county,  brought  in  the  circuit  court  of  San- 
gamon county.  The  venue  was  changed  to  Macoupin  county 
by  agreement.  The  declaration  contained  only  the  common 
counts. 

The  suit  was  brought  under  the  12th  section  of  "An  act  to 
amend  the  charter  of  the  city  of  Springfield,"  approved  Feb- 
ruary 18,  1859,  which  is  as  follows: 

"The  county  court  of  Sangamon  county  shall  cause  an  ac- 
curate account  to  be  kept  of  all  expenditures  made  for  county 
purposes,  and  shall  charge  all  expenditures  made  for  county 
purposes  (excepting  for  the  making  and  repairing  of  roads  and 
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highwavs,  and  the  building  and  repairing  bridges)  in  said 
county,  without  said  city,  ratably  to  said  county  and  to  the 
citv  of  Springfield  in  proportion  to  the  taxes  collected  for  the 
county  purposes  within  said  city,  and  in  the  county  without 
said  city,  and  paid  into  the  county  treasury  by  each  respect- 
ively. And  the  surplus  of  all  taxes  which  may  be  collected 
for  county  purposes,  after  making  the  charges  to  the  city  and 
county  in  the  manner  herein  required,  shall  be  divided  between 
the  said  city  and  the  said  county  in  proportion  to  the  amount 
of  taxes  collected  for  county  purposes  within  said  city  and  in 
the  county  without  said  city,  and  paid  into  the  county  treas- 
ury by  each  respectively.  And  the  county  judge  of  said 
county  and  the  mayor  of  the  city  of  Springfield  shall  ascer- 
tain the  proportion  of  taxes  to  be  paid  to  the  city  of  Spring- 
field under  the  requirements  of  this  section,  and  so  soon  there- 
after as  the  county  taxes  shall  be  paid  into  the  county  treasury, 
the  treasurer  of  said  county  shall  pay  to  the  treasurer  of  the 
city  of  Springfield  a  sum  equal  to  three-fourths  of  the  pro- 
portion of  said  taxes  to  which  the  said  city  may  be  entitled 
under  the  provisions  of  this  section,  and  the  same  shall  be 
exclusively  expended  by  said  city  in  improving  and  repairing 
the  streets,  alleys  and  highways,  and  in  the  building  and  re- 
pairing of  the  bridges  within  the  city." 

On  the  trial  of  the  cause,  the  city  offered  the  following  cer- 
tificate : 

"State  of  Illinois,! 
Sangamon  County,     j 

We,  A.  N.  J.  Crook,  county  judge  of  said  county,  and  John 
\Y.  Priest,  mayor  of  the  city  of  Springfield,  in  said  county,  do 
hereby  certify  that  we  have,  in  our  official  character  as  afore- 
said, under  and  in  virtue  of  section  12  of  an  act  to  amend  the 
charter  of  the  city  of  Springfield,  approved  February  18, 
1859,  ascertained  the  proportion  of  taxes  to  be  paid   to  said 
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city  by  said  county  under  the  requirements  of  said  section,  as 
follows,  to  wit  : 

For  the  year  1867,         -  -  -         $11,997.19 

For  the  year  1868,         .  -  .  8,809.91 

For  the  year  1869,         -  -  _  9,377.25 

And  we  do  hereby,  as  such  officers  aforesaid,  ascertain  and 
find  that  the  proportion  of  taxes  to  be  paid  by  said  county  to 
said  city  for  the  years  aforesaid,  under  the  requirements  of 
said  section  and  law,  is  $30,184.35. 

Dec.  8,  1870.  A.  N.  J.  Crook, 

County  Judge  Sangamon  Go. 

John  "W.  Priest, 

Mayor  of  City  of  Springfiddy 

The  defendants  objected  to  this  certificate  as  evidence  against 
the  county,  but  the  court  overruled  the  objection,  and  rendered 
judgment  in  favor  of  the  city  for  the  amount  found  to  be  due, 
and  the  defendants  appealed. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Messrs.  Mor- 
rison &  Pattox',  for  the  appellants. 

Messrs.  Robinson,  Knapp  &  Shutt,  Mr.  N.  M.  Broad- 
welt.,  and  Messrs.  Prickett  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  section  of  the  statute,  which  is  tlie  basis  of  this  suit,  is 
cited  in  The.  People  ex  rel.  etc.  v.  Poiver,  25  111.  190,  in  which 
case  it  was  held  that  the  legislature  had  power  to  enact  the 
law. 

The  particular  objection  now  urged  to  the  constitutionality 
of  the  act  was  not  then  brought  to  the  attention  of  the  court. 

It  is  now  contended  that  the  section  is  in  violation  of  section 
5  of  article  9  of  the  constitution  of  1848,  which  provides  that 
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counties,  cities,  etc.,  may  be  vested  with  power  to  assess  and 
collect  taxes,  which  shall  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imposing  the 
same. 

The  object  of  the  section  under  consideration  is,  to  appor- 
tion the  taxes  collected  in  the  entire  county,  between  the  city 
and  county.  It  has  no  reference  whatever  to  the  assessment 
and  collection.  There  may  be  such  an  apportionment  of  the 
revenue  as  to  unjustly  discriminate  against  the  county,  and 
yet  be  no  violation  of  the  constitution.  There  must  be  uni- 
formity and  equality  in  the  assessment  of  taxes  by  corporate 
authorities,  but  their  application  may  be  controlled  by  the  leg- 
islature. Any  division  of  the  taxes,  when  collected,  could  not 
conflict  with  section  5  of  the  constitution,  referred  to. 

In  the  case  in  25  111.  it  was  held,  that  the  revenues  of  a 
county  were  not  the  property  of  the  county,  in  the  sense  in 
which  the  revenue  of  a  private  corporation  is  regarded;  that 
the  legislature  has  power  to  direct  its  application;  and  that 
this  power  is  plenary.  This  we  regard  as  an  answer  to  the 
objection  urged. 

The  evidence  introduced  to  procure  the  judgment,  was  the 
certificate  of  the  county  judge  and  the  mayor  of  the  city. 
This  was  objected  to,  as  inadmissible  and  incompetent.  The 
argument  is,  that  the  law  does  not  require  these  officers  to 
make  a  certificate  ;  and  that  to  receive  it  as  evidence  is  virtu- 
ally making  the  officers  judges  of  the  facts  and  the  law.  The 
section  of  the  statute  does  provide  that  the  county  judge  and 
mayor  shall  ascertain  the  proportion  of  taxes  to  be  paid  to  the 
city.     They  shall  fix,  establish,  determine  the  proportion. 

How  can  they  perform  this  requirement  so  as  to  accomplish 
any  beneficial  purpose,  unless  they  make  some  memorandum 
or  certificate  of  their  determination? 

If  the  certificate  is  not  evidence,  then  the  duty  imposed  was 
useless,  and  could  subserve  no  purpose  whatever;  and  the 
part  of  the  section,  as  to  these  officers,  would  be  unmeaning. 
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But  it  is  said  that  no  duty  is  imposed  by  the  act  upon  the 
county;  that  the  ascertainment  of  the  proportion  of  taxes  to 
be  paid  is  solely  for  the  direction  of  the  treasurer  of  the 
county;  and,  therefore,  the  certificate  is  not,  in  any  event, 
evidence  against  the  county. 

The  taxes  must  be  paid  into  the  county  treasury,  and  when 
there  they  are  under  the  control  of  the  county,  and  it  must  be 
held  responsible  for  any  proportion  due  to  the  city,  or  to  any 
third  party.  The  treasurer  is  the  mere  agent,  and  must  obey 
the  authorities  of  the  county.  The  direction  in  the  act,  that 
when  "the  taxes  shall  be  paid  into  the  county  treasury,  the 
treasurer  shall  pay,  etc.,"  imposes  an  obligation  upon  the 
county,  on  the  refusal  of  the  treasurer  to  comply  with  the  re- 
quirement. *He  is  commanded  to  perform  a  purely  ministerial 
duty.  The  liability  of  the  county  arises  from  the  fact  of  hav- 
ing the  possession  of  money  which  rightfully  belongs  to  an- 
other pai'ty. 

A  coi;nty  is  a  public  corporation,  which  exists  only  for  pub- 
lic purposes;  connected  with  the  administration  of  the  State 
government;  and  may  be  controlled  by  the  legislature.  2 
Kent's  Comm.  306.  Such  a  corporation,  and  of  course  its 
revenue,  is  subject  to  the  control  of  the  legislature.  County 
of  liicldand  v.  County  of  Lmorence,  12  111.  1. 

AVhen,  therefore,  the  legislature  directs  the  application  of 
the  revenue  on  deposit  in  the  treasury  to  a  particular  purpose, 
or  its  payment  to  any  party,  a  duty  is  imposed,  and  an  obliga- 
tion created,  upon  the  county. 

We  are  of  opinion  that  the  certificate  of  the  county  judge 
and  the  mayor  was,  at  least,  prima  facie  evidence  of  the  pro- 
portion of  taxes  to  be  paid  to  the  city.  The  mode  of  ascer- 
tainment and  the  result  might  have  been  rebutted  by  the 
county,  but  no  such  attempt  was  made. 

AVe  can  perceive  no  necessity  for  annual  action  in  deter- 
mining the  proportion  of  taxes  to  be  paid.  The  mere  neglect 
of  tlie  citv  to  obtain  its  jiortion  for  one  or  more  years  ought 
not  to  bar  its  claim  for  such  vears. 
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Can  the  money  be  recovered  in  an  action  of  assumpsit? 

The  count  for  money  had  and  received  may  be  maintained' 
where  the  plaintiJEf  has  a  just  and  legal  right  to  the  money. 
It  lies  for  money  which,  equitably,  the  defendant  ought  to  re- 
fund. 

Mr.  Chitty  (1  Plead.  106,)  says  that,  assumpsit  may  be  sup- 
ported for  money,  etc.,  accruing  due  to  the  plaintiff  under  the 
provisions  of  a  statute,  where  there  is  no  restriction  to  any 
other  particular  remedy. 

In  this  case  no  special  remedy  has  been  given.  By  opera- 
tion of  the  law,  the  taxes  were  paid  into  the  treasury  for  the 
use  of  the  city.  It  has  a  just  and  legal  right  to  the  proportion 
when  ascertained;  in  justice,  the  county  ought  not  to  retain; 
it,  and  assumpsit  will  lie.  % 

The  remaining  objection  is,  that  the  section  under  consider- 
ation is  absolutely  repealed  by  the  radical  change  effected  m> 
the  management  of  the  business  of  the  county  by  the  adop- 
tion of  township  organization,  and  from  the  fact  that  the 
county  judge  is  not  now  a  constituent  member  of  the  tri- 
bunal which  administers  the  financial  affairs  of  the  county. 

This  argument  is  based  upon  a  misapprehension  of  the- 
law.  In  counties  where  township  organization  does  not  exist,. 
the  making  and  repair  of  roads,  and  the  erection  and  repair 
of  bridges,  are  not  exclusively  under  the  control  of  the  county 
court.  There  are  road  districts  and  road  supervisors,  and  the 
taxes  in  each  district  are,  by  law,  appropriated  to  the  work  in 
the  district  in  which  they  are  assessed.  Scates'  Comp.  565, 
566. 

Where  township  organization  has  been  adopted,  the  burden 
is  not  entirely  put  upon  the  several  townships.  The  board  of 
supervisors  have  the  right  to  appropriate  funds  out  of  the  county 
treasury  to  aid  in  the  construction  of  roads  and  bridges.  Haines^ 
Comp.  53. 

But  the  legislature  has  named  certain  officers  for  the  per- 
formance of  a  duty,  and  we  can  not  hold  that  they  have  been 
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superseded  by  a  mere  change  in  the  system  of  county  govern- 
ment. The  law  can  be  executed  now,  as  well  as  before  the 
change;  and  a  repeal  by  implication  is  never  favored.  A 
court  should  never  so  adjudge,  unless  the  two  acts  are  so  in- 
consistent that  both  can  not  be  carried  into  effect.  Board  of 
Supervisors  v.  Campbell,  42  111.  490. 

We  think  that  the  judgment  should  be  affirmed. 

Judgment  ajfirmed. 


Levi  Coat  et  al. 

V. 

Harriet  J.  Coat  et  al. 

1.  Administrator's  sale  of  land — purchase  for  administrator.  On 
bill  by  the  heirs  to  set  aside  a  sale  of  land  of  their  ancestor  bj'^  an  adminis- 
trator for  the  payment  of  debts,  it  appeared  that  the  land  was  struck  off  to 
the  bidder  to  whom  the  deed  was  made ;  that  he  never  paid  any  part  of 
the  purchase  money,  or  gave  any  security  for  its  payment;  that  he  was 
never  called  on  for  the  amount  of  his  bid  or  any  part  of  it;  that  he  never 
exercised  any  act  of  ownership  over  it,  or  paid  any  taxes  or  received  any 
rent;  that  from  the  pretended  sale  the  administrator  received  the  rents, 
paid  all  the  taxes  and  made  various  improvements  on  the  premises:  Held, 
that  these  facts  showed  that  the  purchase  was  made  for  the  administrator, 
notwithstanding  tlie  testimony  of  the  purchaser  that,  to  the  best  of  his 
recollection,  there  was  no  such  agreement. 

2.  Same — tei'ms  of  setting  aside.  On  bill  by  heirs  to  set  aside  an  admin- 
istrator's sale  of  lauds,  on  the  ground  that  the  administrator  was  interested 
as  the  real  purchaser,  where  no  money  was  paid  or  secured  to  be  paid,  the 
court,  in  setting  aside  the  sale,  refused  to  allow  the  administrator  the 
amount  of  his  claim  allowed  against  tlie  estate  and  other  claims  paid  by 
him,  but  charged  him  with  rents  and  profits  received  by  liim:  Held,  no 
error,  and  that  the  laud  was  still  liable  to  be  sold  for  the  payment  of  all 
just  claims  allowed  in  the  manner  pointed  out  in  the  statute.  Had  the 
purchaser  paid  money  to  the  administrator,  the  rule  would  have  been 
otherwise. 
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Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  for  the  appellants. 

Messrs.  Fullerton  &  Rogers,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court .    J 

This  was  a  bill  in  chancery,  filed  in  June,  1867,  by  the  two 
infant  heirs  of  George  W.  Coat,  for  the  purpose  of  setting 
aside  a  sale  of  a  quarter  section  of  land  made  by  his  adminis- 
trator for  the  payment  of  debts,  under  an  order  of  court. 

George  W.  Coat  died  in  Kansas  'in  1863,  where  he  then 
resided,  leaving  a  widow  and  two  children,  the  complainants 
in  the  bill,  the  latter  two  of  whom  respectively  became  of  the 
ages  of  nine  and  five  years  in  January,  1868.  He  died  seized 
in  fee  of  the  land  in  question,  which  is  situate  in  INIason 
county,  in  this  State.  In  1864,  Levi  Coat  was  appointed 
administrator,  and  at  the  November  term,  1865,  of  the  Mason 
county  court,  he  obtained  an  order  for  the  sale  of  the  land, 
.and  on  the  31st  day  of  January,  1866,  professed  to  sell  it  to 
John  H.  Havighorst,  one  of  the  appellants,  for  the  sum  of 
^1600,  and  so  reported  to  the  court',  and  that  the  purchaser 
chose  to  pay  all  the  money  down,  and,  that  the  administrator 
chose  to  accept  it,  the  terms  of  sale  having  been  one  half 
cash  down  and  the  balance  in  twelve  months,  with  note  of 
purchaser  at  ten  per  cent  interest,  with  approved  security  and 
mortgage  on  the  premises.  The  amount  of  the  debt,  for  pay- 
ment of  which  the  land  \vas  sold,  was  $1883,  which  appears 
to  have  consisted  entirely  of  an  allowed  claim  in  favor  of  the 
administrator. 

All  that  Havighorst  ever  did  with  respect  to  the  purchase, 
or  the  land,  was  to  make  the  bid  and  receive  the  deed.  He 
never  paid  any  part  of  the  purchase  money,  nor  gave,  any 
securitv  for  its  payment,  nor  was  he  ever  called  uj^on  for  the 
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-amount  of  his  bid  oi'  any  part  of  it.  He  never  exercised  a 
single  act  of  ownership,  nor  paid  any  taxes,  nor  received  any 
rent,  although  the  premises  were  an  improved  farm  under 
rent  to  a  tenant.  After  the  time  of  the  pretended  sale.  Coat, 
the  administrator,  received  all  the  rents,  paid  all  the  taxes, 
])ut  out  an  orchard,  planted  out  half  a  mile  of  hedge  and  cul- 
tivated it,  and  made  other  improvements. 

The  only  reason  given  by  Havighorst  for  not  complying 
•with  the  terms  of  sale,  is,  that  on  the  day  of  the  sale  he  told 
the  administrator  that  if  he  bid  off  the  land  he  could  not  make 
the  cash  payment,  and  Coat  said  it  would  make  no  particular 
difference,  as  a  considerable, amount  of  the  proceeds  would  be 
coming  to  him.  The  administrator's  deed  was  made  to  Hav- 
ighorst about  twenty-five  days  after  the  sale,  and  no  explana- 
tion whatever  is  attempted  of  the  fact  that  the  deed  was 
given  without  payment  of  any  part  of  the  amount  of  the  bid, 
or  giving  any  security  for  its  payment,  or  any  evidence  of 
indebtedness  for  it,  or  making  any  arrangement  with  respect 
to  it.  The  fact  seems  utterly  inconsistent  with  the  idea  of  a 
bona  fide  sale.  There  is  some  evidence  of  Havighorst  having 
received  notice  not  to  consummate  the  sale,  but  that  appears 
to  have  been  after  the  execution  of  the  deed,  though  at  what 
particular  time  does  not  appear. 

It  is  quite  manifest  from  the  facts  that  there  was  only  the 
form  of  a  sale  to  Havighorst,  and  that  the  real  substance  of 
the  transaction  was  a  purchase  for  the  administrator.  This 
the  law  forbids.  Miles  et  al.  v.  Wheeler  et  al.  43  111.  123; 
Kruse  v.  Steffens  et  al.  47  111.  113. 

The  testimony  of  Havighorst  "that  there  is  no  agreement 
between  me  and  Levi  Coat  to  reconvey  the  land  to  him  or 
any  other  person,  to  the  best  of  my  recollection — there  never 
was,  to  the  best  of  my  recollection,  any  understanding  between 
me  and  Mr.  Coat,  by  which  I  was  to  reconvey  the  land  to  him 
or  any  other  person" — is  insufficient  to  overcome  the  effect  of 
the  testimony  which  arises  from  the  facts  in  the  case.  The 
conclusion  is  irresistible  that  there  must  at  least  have  been  an 
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implied  understanding  that  the  purchase  was  on  the   account 
and  for  the  benefit  of  the  administrator  himself. 

An  objection  is  taken  to  the  mode  in  which  the  account  is 
stated. 

It  is  claimed  that,  in  addition  to  what  was  allowed  the 
administrator,  he  should  have  been  allowed  the  amount  of 
his  own  claims  against  the  estate  and  debts  which  he  had 
paid,  and  that  the  payment  thereof  by  the  appellees  should 
have  been  made  a  condition  precedent  to  the  setting  aside  of 
the  sale. 

Those  were  claims  and  debts  existing  against  the  estate  of 
George  W.  Coat,  while  the  claim  against  Levi  Coat  was  for 
rents  and  profits  of  the  appellees'  land,  and  due  to  them  and 
not  to  the  estate  of  George  W.  Coat,  and  they  Avere  not  sub- 
ject to  be  set  off  against  each  other. 

Whatever  just  claims  existed  against  the  estate,  the  land  of 
the  appellees  was  subject  to  be  sold  for  the  payment  thereof^ 
if  necessary,  in  the  mode  pointed  out  by  the  statute.  There 
was  no  claim  in  equity  resting  upon  the  heirs  to  make  pay- 
ment of  them  otherwise.  The  cases  of  Miles  v.  Wheeler  and 
Kruse  v.  Steffens,  supra,  wdiich  are  cited  in  support  of  the  ob- 
jection, do  not  sustain  it.  They  only  go  to  the  extent  of 
sanctioning  the  allowance  for  the  money  paid  at  the  adminis- 
trator's sale,  with  interest.  Here  there  w^as  no  money  paid  at 
the  administrator's  sale.  The  proceeds  of  the  sale  have  dis- 
charged no  burden  resting  upon  the  land  of  the  appellees,  to 
make  the  refunding  thereof  a  proper  condition  of  equitable 
relief. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  must  be  affirmed. 

Decree  affirmed. 
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James  Birks 

V. 

James  Houston,  Admr.  etc, 

1.  Jurisdiction — on  appeal — waiver.  An  administrator  brouglit  suit 
upon  a  promissory  note,  claiming  a  sum  exceeding  $1000,  in  the  county 
court.  Tlie  defendant  took  the  case  by  appeal  to  the  circuit  court,  where 
judgment  was  rendered  in  favor  of  plaintiff  for  $1780  85.  No  objection  to 
the  jurisdiction  of  the  county  or  circuit  court  was  made  below,  but  by 
agreement  a  jury  was  waived  and  a  trial  had  on  tlie  merits  before  the 
court:  Held,  that  any  objection  that  might  have  been  taken  to  the  juris- 
diction of  the  court,  was  waived. 

2.  Continuance.  When  application  for  a  continuance  is  made  for  the 
third  time  on  account  of  the  absence  of  the  same  witness,  the  court  may 
properly  require  unusual  diligence  to  be  shown  on  the  third  application. 
In  such  a  case,  where  the  witness  resides  in  the  county,  and  the  affidavit 
failed  to  show  that  the  witness  had  been  subpoenaed,  the  application  was 
properly  denied. 

Appeal  from  the  Circuit  Court  of  Logan  county  ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Wyatt  &  Dana,  and  Mr.  A.  Oeendorff,  for  the 
appellants. 

Messrs.  Season  &  Blinn,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 

the  Court : 

This  suit  was  commenced  in  the  county  court  of  Logan 
county,  and  resulted  in  a  judgment  in  favor  of  the  plaintiff, 
who  had  sued  as  administrator  of  Houston.  The  defendant 
appealed  to  the  circuit  court,  where,  after  several  continuances 
on  the  application  of  defendant,  there  was  another  trial  and  a 
judgment  in  favor  of  plaintiff  for  $1780.85.  The  defendant 
has  brought  the  record  to  this  coiirt. 
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It  is  insisted  for  appellant  that  the  circuit  court  had  no 
jurisdiction  to  render  a  judgment  for  this  amount  in  favor  of 
an  administrator  on  an  appeal  from  the  county  court.  This 
question  was  not  raised  in  the  circuit  court.  Both  parties 
appeared  there,  and,  by  agreement,  waived  a  jury  and  sub- 
mitted the  case  to  the  court  for  trial.  Any  objection  that 
might  have  been  taken  to  the  jurisdiction  was  thereby  waived. 
Allen  V.  Belcher,  3  Gilm.  594;  Randolph  County  v.  Ralls,  18 
111.  29. 

The  motion  for  a  continuance  was  properly  overruled.  It 
was  made  because  of  the  absence  of  a  witness  by  whom  de- 
fendant expected  to  prove  that  the  note  sued  on  included  $30 
of  usurious  interest.  Two  continuances  had  already  been  al- 
lowed on  account  of  the  absence  of  the  same  witness — one  to 
a  later  day  of  a  former  term,  and  then  to  the  succeeding  term. 
Under  the  circumstances,  the  court  might  properly  require 
unusual  diligence  to  be  shown  on  the  third  application,  and 
the  affidavit  did  not  even  show  that  the  witness  had  been 
subpoenaed,  although  she  resided  in  the  county. 

Judgment  affirmed. 


Jackson  M.  Sheets,  Impleaded,  etc. 


V. 


The  People  oe  the  State  oe  Illinois. 

1.  Yariance — pleading  and  evidence.  Where  a  scire  facias  on  a  forfeited 
recoguizauce  alleged  that  the  principal  was  bound  to  appear  before  the 
circuit  court,  etc.,  and  the  recognizance  read  in  evidence  was  conditioned 
that  he  should  be  and  appear  ou  the  first  day  of  the  term,  but  failed  to 
state  iu  terms  where  he  was  to  appear :    Held,  that  there  might  have  been 
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a  variance  but  for  the  fact  that  the  recognizance  went  further,  and  required 
the  attendance  of  the  party  from  day  to  day  during  the  terra  of  the  proper 
court, 

2.  The  writ  in  the  same  case  described  the  recognizance  as  of  the  date 
of  March  26,  1867,  and  it  was  contended  that  the  record  showed  it  to  have 
been  entered  into  on  the  13th  of  March,  1867,  and  tlierefore  variant;  but 
it  was  Jield,  that  the  figures  "13th  day"  referred  to  the  day  of  the  term, 
whicli  was  the  26th  day  of  March,  1867,  as  appeared  from  au  inspection  of 
tlie  whole  record. 

Appeal,  from  the  Circuit  Court  of  Edgar  county  ;  the  Hon. 
James  Steele,  Judge,  presiding. 

Mr.  R.  N.  Bishop,  for  the  appellant. 

Mr.  John  Boyle,  State's  Attorney,  for  the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  writ  of  scire  facias,  sued  out  of  the  Edgar  circuit 
court,  to  obtain  execution  on  a  forfeited  recognizance.  It  was 
entered  into  by  John  W.  Sheets,  as  principal,  and  Jackson  M. 
Sheets,  as  his  surety,  and  was  conditioned  that  if  the  principal 
should  "appear  on  the  first  day  of  the  next  term  of  the  Edgar 
circuit  court,  and  continue  from  day  to  day  in  his  attendance 
thereto,  and  plead  unto  the  charge  alleged  in  said  indictment, 
and  not  depart  without  leave,  or  until  discharged  by  order  of 
the  court  or  due  process  of  law,  then  this  obligation  to  be 
void,"  etc.  The  recognizance  was  properly  described  in  the 
sch-e  facias,  and  recited  the  condition  that  the  principal  should 
be  and  "appear  before  the  circuit  court  of  the  county  on  the 
first  day  of  the  next  term,  and  continue  from  day  to  day  in 
his  attendance  upon  said  court,"  etc. 

It  is  insisted  that  there  is  a  variance  between  the  recogni- 
zance described  in  the  writ  and  that  read  in  evidence.  It 
will  be  observed  that  the  recognizance  is  conditioned  that  he 
shall  be  and  appear  on  the  first  day  of  the  next  term,  but  does 
not  say  in  terms  where  he  shall  appear,  whilst  the  writ  recites 
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that  he  was  bound  to  appear  before  the  circuit  court.  This 
might  be  a  variance  if  the  recognizance  had  not  gone  further 
and  provided  that  he  should  "continue  from  day  to  day  in  his 
attendance  thereto."  This  renders  the  sense  of  the  condition 
as  plain  as  if  it  had  said  he  should  appear  before  the  court 
and  remain  in  attendance  thereon.  He  was  bound  to  appear 
on  the  first  day  of  the  term  and  continue  his  attendance  there- 
on until  discharged.  This  is  the  obvious  and  unmistalvable 
meaning  of  the  language.  In  fact,  no  other  can  be  given  to 
it.  No  person  could  fail  to  so  understand  it.  The  recogni- 
zance was  not  set  out  in  hcec  verba,  but  only  in  substance,  and 
that  is  all  the  rules  of  pleading  and  evidence  require.  In  this 
there  was  no  variance,  and  the  recognizance  was  properly 
admitted  under  the  plea  of  oiul  tiel  record. 

It  is  also  urged  tliat  there  Avas  a  variance  in  the  date  of  the 
recognizance  described  in  the  scire /ac/as  and  that  read  in  evi- 
dence. It  is  insisted  that  in  the  writ  it  is  described  as  of  the 
date  of  the  26th  of  March,  1867,  and  that  oifered  in  evidence, 
it  is  claimed,  bears  date  March  13th,  1867.  From  the  record, 
it  appears  that  the  caption  of  the  record  book  in  which  the 
proceedings  of  the  court  were  entered  was  this  :  "Edgar  cir- 
cuit court,  13th  day,  March  (26)  term,  1867."  Immediately 
under  this  caption  is  found  the  following: 

"Tuesday,  March  13,  1867. 
"The  court  met  pursuant  to  adjournment.     Present:  Hon. 
James  Steele,  Judge,  etc.,  as  well  as  the  same  officers  as  of  yes- 
terday." 

Then  follows  the  recognizance.  When  we  see  that  the 
caption  is  of  the  26th  day  of  March  and  the  13th  day  of  the 
term,  we  must  presume  that  all  proceedings  entered  under 
that  caption  were  had  on  that  date,  and  that  "  Tuesday,  March 
13,  1867,"  which  precedes  the  convening  order,  refers  to  the 
day  of  the  term,  and  not  of  the  month.  Otherwise,  there  would 
be  a  contiadiction  that   could   not   be   explained,  and   might 
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perhaps  render  a  portion  of  the  proceedings  of  the  term  void. 
We  fail  to  see  that  the  recognizance  was  entered  into  on  the 
13th  day  of  the  month,  but,  on  the  contrary,  it  appears  to 
have  been  on  the  26th  day  of  the  month  and  the  13th  day  of 
the  term.  Whilst  it  is  necessary  that  the  day  of  the  month 
and  the  year  in  which  every  order  was  entered  should  appear, 
it  is  not  necessary,  but  is  wholly  useless,  that  the  day  of  the 
term  should  appear  on  the  record.  In  this  case,  from  the 
carelessness  of  the  clerk,  doubt  has  arisen  and  costs  and  ex- 
penses have  been  incurred,  simply  because  the  clerk  has,  in  a 
negligent  manner,  attempted  to  do  an  useless  act. 

No  error  is  perceived  in  the  record,  and  the  judgment  is 

affirmed. 

Judgment  affirmed. 


Michael  Firebaugh 

V. 

Barton  Hall. 

1.  ArrACB.UTS.'N'r— jurisdiction — presumption.  In  attachment  cases,  Ju- 
risdiction is  conferred  by  special  grants  from  the  legislature,  and  the  doc- 
trine of  presumptions,  as  applicable  to  courts  in  the  exercise  of  their  com- 
mon law  powers,  does  not  and  can  not  apply.  Their  jurisdiction  must  af- 
firmatively appear  on  the  face  of  the  proceedings. 

2.  Same — in  aid  of  sci.  fa.  to  make  party  to  judgment—jurisdiction. 
Under  the  act  of  1861,  an  attachment  in  aid  of  a.  scire  facias  to  make  a  per- 
son a  party  to  a  judgment,  can  be  had  only  when  a  scire  facias  has  been  is- 
sued. Until  it  is  issued  the  circuit  court  has  no  jurisdiction  of  an  attach- 
ment in  aid  thereof,  because  there  is  nothing  on  which  to  base  it, — nothing 
to  which  it  can  attach  in  aid  thereof. 

3.  Same — notice  by  publication — requisites.  Service  of  the  writ  by  levy 
on  property  gives  the  court  jurisdiction  over  the  property  only.  To  ac- 
quire it  over  the  person  of  the  defendant,  there  must  be  actual,  or  con- 
structive notice  by  publication,  and  where  the  writ  is  in  aid  of  a  scire  facias 
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to  make  a  party  to  a  jiulgmeut,  it  seems  that  tlie  published  notice,  in  order 
to  confer  jurisdiction,  should  refer  to  the  original  suit,  so  as  to  apprise  the 
party  of  tlie  existence  of  the  judgment  against  his  co-defendant. 

4.  Judgment — void  for  want  of  jurisdiction.  In  this  case  it  appeared 
that  suit  was  brought  against  A  and  B  upon  a  note,  in  1860,  and  service 
being  had  upon  A  only,  judgment  was  rendered  against  him,  and  a  scire 
facias  ordered  to  issue  against  B,  which,  however,  was  never  in  fact  issued. 
After  the  passage  of  the  act  of  1861,  amending  the  attachment  law,  an  at- 
tachment was  sued  out  against  B  and  levied  upon  his  lands.  Notice  by 
publication  was  given,  but  it  contained  no  reference  to  the  prior  proceed- 
ing or  to  the  scire  facias.  Upon  this  notice,  there  being  no  personal  ser- 
vice or  appearance,  judgment  was  rendered  by  default,  making  B  a  party 
to  the  original  judgment,  and  awarding  special  executioufor  the  sale  of  the 
lands  attached.  They  were  sold,  and  sheriff's  deed  executed  to  the  holder 
of  the  certificate  of  purchase:  Held,  on  the  trial  of  an  action  of  ejectment, 
that  the  judgment  of  the  court  was  void  for  want  of  jurisdiction,  and  that 
consequent!}''  the  sale  and  all  proceedings  under  it  were  void. 


Appeal,  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Mr.  C.  B.  Smith,  for  the  appellant. 

Mr.  E.  C.  Wright  and  Mr.  J.  S.  Jones,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  in  the  Champaign  circuit 
court,  by  Michael  Firebaugh  against  Barton  Hall,  to  recover 
the  possession  of  certain  lands  therein  situate.  There  was  a 
trial  by  the  court  by  consent,  and  a  finding  and  judgment  for 
the  defendant. 

To  reverse  this  judgment  the  plaintiff  appeals. 

Plaintiff  darraigned  title  from  the  United  States  to  himself, 
and  proved  defendant  was  in  possession  at  the  time  of  suit 
brought. 

The  defense  was,  an  outstanding  title  in  one  Peabody, 
through  a  sale  by  the  sheriff  on  an  execution  issued  on  a  judg- 
ment rendered  by  the  circuit  court  against  plaintiff  in  certain 
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attachment  proceedings  therein,  in  which  Harrison  W.  Drillin- 
ger,  administrator  on  the  estate  of  James  Cowden,  deceased, 
was  plaintiff,  and  appellant  defendant. 

The  controversy  turns  on  the  validity  of  these  proceedings. 

It  appears  appellant,  with  one  Benjamin  Springer,  executed 
a  note  to  James  Cowden,  in  his  life  time,  for  two  hundred 
dollars.  On  the  death  of  Cowden,  letters  of  administration 
were  granted  to  Harrison  W.  Drillinger,  who,  at  the  October 
term,  1860,  of  the  Champaign  circuit  court,  instituted  a  suit 
on  the  note  against  both  the  makers.  Springer  alone  was 
served  with  process,  who,  at  that  term,  suffered  a  judgment  to 
be  entered  against  him  for  default  of  plea.  Judgment  was 
rendered  against  him  for  two  hundred  and  fifty-two  dollars 
eighty  cents,  and  a  scire  facias  ordered  against  appellant  re- 
turnable to  the  next  term  of  the  court,  to  make  him  a  party 
to  the  judgment. 

It  does  not  appear  that  a  writ  of  scire  facias  issued  against 
appellant,  but  Drillinger,  administrator,  made  an  affidavit  of 
the  non-residence  of  appellant,  on  the  18th  of  September, 
1861,  in  the  Champaign  circuit  court,  and  thereupon,  after 
giving  bond,  sued  out  an  attachment  against  the  estate  of  ap- 
pellant, which  was  levied  by  the  sheriff  on  the  premises  in 
question. 

At  the  following  December  term,  proof  of  notice  of  these 
proceedings  by  publication  in  a  newspaper  of  the  county  was 
duly  made,  and  the  defendant,  appellant  here,  being  called, 
made  default.  Whereupon  "  It  was  considered  by  the  court  that 
the  plaintiff  hath  sustained  damages  by  reason  of  the  non-per- 
formance of  certain  promises  in  the  plaintiff's  declaration  men- 
tioned. It  is  therefore  considered  by  the  court  that  the  said 
defendant  be  made  party  to  the  original  judgment  heretofore 
rendered  herein;  and  it  is  adjudged  by  the  court  that  the  said 
plaintiff  recover  of  the  said  defendant  the  sum  of  $252.80, 
being  the  amount  of  the  judgment  heretofore  rendered  herein 
and  also  his  costs  in  this  behalf  expended;  and  that  execution 
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■issue  therefor.  And  it  is  further  ordered  that  a  special  exe- 
cution issue  herein  against  the  property  heretofore  attached 
iierein." 

Appellant  contends  that  these  proceedings  are  void  for  want 
of  jurisdiction  of  the  court,  both  of  the  person  and  of  the  sub- 
ject matter  of  the  suit;  and  also  that  the  description  of  the 
land  under  the  levy,  and  all  subsequent  proceedings  under  the 
attachment,  are  void  for  want  of  certainty. 

To  establish  the  first  proposition,  appellant  refers  to  the 
proceedings  in  the  suit  first  commenced  by  Drillinger,  admin- 
istrator of  Cowden,  against  Springer  and  appellant,  by  which 
it  appears  a  scire  facias  was  awarded  to  make  appellant  a  party 
to  the  judgment,  and  that  the  proceedings  by  attachment, 
which  could  be  issued  only  in  aid  of  that  scire  facias,  could 
not  be  made  to  perform  the  office  of  a  scire  facias,  and  thereby 
make  appellant  a  party  to  the  judgment.  He  insists,  as  these 
proceedings  were  not  entitled  in  aid  of  the  original  suit,  the 
court  had  no  jurisdiction  to  entertain  it — that  the  plaintiff  in 
the  first  suit  must  obtain  personal  service  of  the  scire  facias 
before  he  can  sue  out  an  attachment. 

But  appellee's  counsel  insist  they  were  in  aid,  and  were  so 
taken  and  understood  by  the  court  in  rendering  judgment,  as 
the  judgment  makes  appellant  a  party  to  the  original  judg- 
ment in  the  action  of  assumpsit,  and  determines  the  amount 
of  the  recovery  by  that  judgment. 

The  question  then  would  arise,  is  a  party  in  appellant's  po- 
sition subject  to  proceedings  by  attachment,  who  has  not  been 
personally  served  with  a  writ  of  scire  facias  f 

"What  is  the  object  of  this  suit?  It  is  to  make  known  to  a 
defendant  that  a  judgment  has  been  rendered  against  his  co- 
defendant  in  the  action  named,  and  he  must  appear  and  show 
cause  why  he  should  not  be  made  a  party  to  that  judgment. 
It  is  indispensable,  to  effect  this,  that  the  defendant  not  served 
originally  should  have  personal  notice  by  service  of  the  writ. 
This  object  can  not  be  accomplished  by  attachment  proceedings 
in  which  there  is  no  personal  service.     Service  of  the  writ  by 
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levy  on  property  gives  the  court  jurisdiction  of  the  property 
only.  To  acquire  it  over  the  person  there  must  be  actual,  or 
constructive  notice  by  publication.  If  by  the  latter,  it  is  ap- 
parent a  defendant  may  never  have  knowledge  of  a  judgment 
against  his  co-defendant,  and  if  the  notice  does  not  name  the 
original  suit,  it  would  not  accomplish  the  object.  The  notice 
in  this  case  makes  no  reference  to  the  original  suit,  and  it  is  a 
conceded  fact  that,  although  a  scire  facias  was  ordered  by  the 
court  on  rendering  judgment  against  Springer,  no  writ  of  sci. 
fa.  did  in  fact  issue  against  appellant. 

The  question  then  arises,  by  what  authority  was  the  attach- 
ment proceedings  instituted  ? 

The  act  of  1861,  by  the  first  section,  provides:  "In  all 
cases  where  a  scire  facias  shall  be  sent  out  of  any  court  of  this 
State,  to  make  any  person  or  persons  party  to  any  judgment 
that  now  has  been  or  may  hereafter  be  rendered  therein,  writs 
of  attachment  may  be  issued  in  aid  thereof  against  one  or  all 
of  the  persons  named  in  such  scire  facias,  to  any  county  of  this 
State,  upon  the  terms  and  provisions  and  in  the  cases  provided 
in  the  chapter  to  which  this  is  an  amendment,  for  the  issuing 
of  writs  of  attachment;  and  the  parties  to  such  writs  of  at- 
tachment may  be  brought  in  by  advertisement,  as  in  other 
cases  of  attachment,  when  personal  service  can  not  be  had." 
Laws  of  1861,  p.  171. 

Here  we  find  an  express  provision  authorizing  proceedings 
by  attachment  in  aid  of  a  scire  facias  only  in  cases  where  such 
writ  has  been  "sent  out"  or  issued  out  of  any  court  of  this 
State.  It  is  in  such  cases  only  that  resort  can  be  had  to  an 
attachment  to  aid  it.  Before  this  statute  was  adopted  an  at- 
tachment could  be  sued  out  in  aid  of  the  summons  which  had 
issued  in  the  original  action,  and  which  summons  must  be 
served. 

The  case  of  Moore  v.  Hamilton,  2  Gilm.  429,  is  directly  in 
point.  In  that  case  Hamilton  had  brought  an  action  of  as- 
sumpsit against  Moore  by  summons,  which  was  not  served  on 
Moore.     Subsequently  Hamilton   sued   out  an  attachment  in 


SQ  riRp:BAUGH  V.  Hall.  [Jan.  T., 

Opinion  of  tlic  Court. 

aid  of  this  action,  wliich  was  levied  on  the  real  and  personal 
estate  of  Moore,  and  notice  of  its  pendency  was  given  by  pub- 
lication onlv.  On  proof  of  publication,  Moore  not  appearing, 
his  default  was  entered,  and  the  plaintiff's  damages  were  as- 
sessed and  judgment  rendered  for  the  same.  It  did  not  appear 
that  the  action  of  assumpsit  had  been  disposed  of.  The  court 
held,  the  judgment  was  uuM'arranted  for  want  of  personal  ser- 
vice upon  the  defendant. 

The  court  say,  an  attachment  in  aid  of  a  suit  already  com- 
menced is  but  an  adjunct  of  such  suit,  not  a  distinct  proceed- 
ing. It  is  to  be  entitled  in  the  pending  suit,  and  be  in  aid 
thereof  It  is  only  process  and  a  part  of  the  proceedings  in 
the  case  originally  commenced.  By  the  service  of  the  Avrit  of 
attachment,  the  defendant  is  prevented  from  alienating  or  car- 
rying away  his  estate  during  the  pendency  of  the  suit.  If  the 
action  proceeds  to  judgment,  and  the  attachment  is  not  in  the 
meantime  dissolved,  the  plaintiff  has  the  benefit  of  a  general 
judgment  against  the  defendant,  and  a  specific  lien  on  the 
estate  attached  for  its  payment.  Before  the  plaintiff  can  re- 
alize the  fruits  of  the  attachment  by  subjecting  the  property 
to  sale,  he  must  procure  a  service  of  the  process  in  the  orig- 
inal action  and  obtain  judgment  therein.  The  action  must 
first  be  disposed  of — if  it  fails,  the  attachment  goes  with  it. 

The  court  further  say,  if  the  plaintiff'  can  not  procure  a  ser- 
vice of  the  process,  his  proper  course  is  to  discontinue  his 
case  and  sue  out  an  original  attachment.  If  this  attachment 
can  be  regarded  as  an  independent  proceeding,  one  of  the  prin- 
cipal provisions  of  the  attachment  law  could  be  easily  eva- 
ded. The  statute  only  allows  the  remedy  by  attachment  to 
recover  indebtedness  growing  out  of  contract,  express  or  im- 
plied, or  ascertained  and  liquidated  by  a  judgment.  An  orig- 
inal attachment  can  not  be  sued  out  for  the  purposes  of  recov- 
ering damages  for  a  tort.  By  the  30th  section,  an  attachment 
may  be  sued  out  in  aid  of  an  action  of  trespass.  The  court 
say,  if  the  attachment  thus  instituted  could  be  carried  on 
without  reference  to  the  pending  action,  the  effect  would  be  to 
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permit  the  plaintiif  to  recover  a  judgment  in  attachment 
against  a  non-resident  for  a  personal  injury.  This  would  al- 
low him  to  do  indirectly,  by  this  kind  of  proceeding,  what  he 
can  not  do  directly  by  an  original  proceeding.  The  court 
concludes  by  saying,  the  remedies  by  attachment  are  in  dero- 
gation of  the  common  law,  and  ought  not  to  be  extended  by 
implication. 

This  case  holds,  when  process  has  not  been  served  in  the 
original  action,  an  attachment  in  aid  thereof  can  not  be  re- 
sorted to,  and  that  the  court  has  no  jurisdiction  to  entertain 
such  a  proceeding. 

By  the  1st  section  of  the  act  of  1861,  cited  above,  an  at- 
tachment in  aid  of  a  scire  facias  to  make  a  person  party  to  a 
judgment,  can  be  had  only  when  a  scire /acias  has  been  issued; 
it  must  have  been  "sent  out"  of  the  court.  Until  it  is  "sent 
out"  or  issued,  it  is  clear  the  circuit  court  has  no  jurisdiction 
of  an  attachment  in  aid  thereof,  for  there  is  nothing  on  which 
to  base  it.  No  writ  of  scire  facias  having  been  "sent  out,"  the 
court  had  no  jurisdiction  of  the  attachment  in  aid,  for  there 
then  was  nothing  to  aid  by  such  a  proceeding.  We  can  not, 
by  implication,  extend  the  operation  of  this  statute,  but  must 
hold  parties  to  a  strict  observance  of  its  provisions. 

In  attachment  cases  jurisdiction  is  conferred  by  special 
grants  from  the  legislature,  and  the  doctrine  of  presumption, 
as  applicable  to  courts  in  the  exercise  of  their  common  law 
powers,  does  not  and  can  not  apply. 

The  views  we  have  here  expressed  render  it  unnecessary  to 
notice  the  other  points  made.  The  court  having  no  jurisdic- 
tion of  the  attachment  proceedings,  the  judgment  thereon, 
and  all  proceedings  thereunder,  were  void. 

The  supposed  outstanding  title  in  Peabody  having  been  ac- 
quired under  these  proceedings,  w^as  of  no  effect,  and  can  not 
prevail  against  appellant  in  the  ejectment. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded  i'ov  further  proceedings  consistent  with  this  opinion. 

Jadgtnent  reversed. 


88  Kinder  v.  Gillespie.  [Jan.  T.^ 

Opiuiou  of  the  Court. 


EoBEET  Kinder 

V. 

Joseph  Gillespie. 

1.  iMPOtrNDiNQ  ANIMALS — Ordinance.  Where  a  plaintiff's  horses  es- 
caped from  his  inclosure  against  his  will,  and  he  immediately  went  in 
search  of  them  to  put  them  up,  but  before  he  found  them  they  were  seized 
by  the  police  constable  of  the  town  where  they  were  found  running,  wha 
impounded  them  under  the  ordinance  of  the  town  :  Held,  that  under  such, 
circumstances  the  horses  were  not  running  at  large  in  the  legal  sense  of 
the  term,  and  that  the  constable  had  no  right  to  detain  them  from  the 
owner. 

Appeal  from  the  Circuit  Court  of  Madison  county. 

Mr.  A.  W.  Metcalp,  for  the  appellant. 

Mr.  David  Gillespie,  and  Messrs.  Dale  &  Buenett,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  the  record  is,  whether  th& 
court  erred  in  overruling  the  demurrer  to  the  replication  filed 
by  the  appellee  to  the  special  pleas  of  the  appellant. 

The  defense  sought  to  be  interposed  by  the  pleas  is,  that 
the  horses  belonging  to  the  appellee  were  running  at  large  in 
the  town  of  Edwardsville  contrary  to  the  provisions  of  the 
ordinance  of  the  town,  and  the  town  constable,  Friday,  took 
them  up  as  he  lawfully  might  and  placed  them  in  the  custody 
of  the  appellant,  and  that  the  fees  and  charges  on  the  same, 
incurred  under  the  ordinances,  were  not  paid  or  tendered  be- 
fore they  were  replevied  by  the  appellee. 

To  the  several  pleas  setting  up  these  facts  in  detail,  the  ap- 
pellee filed  a  replication,  in  which  he  says  that  the  horses 
mentioned   in   the  pleas  M'ere  not  running  at  large  within  the 
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corporate  limits  of  the  town  of  Edwards vi lie  by  his  permis- 
sion, but  on  the  contrary  had,  just  before  the  time  they  were 
so  taken  up  by  the  town  constable,  escaped  from  his  inclosure 
against  his  will  and  knowledge,  and  without  any  fault  on  his 
part,  and  that  he  made  diligent  search  for  them  for  the  pur- 
pose of  reclaiming  them,  and  that  while  he  was  so  engaged 
they  were  wrongfully  seized  and  taken  up  by  the  town  offi- 
cers. 

The  court  overruled  the  demurrer  interposed  to  the  repli- 
cation averring  these  facts,  and  the  appellant  electing  to  stand 
by  his  demurrer,  judgment  was  rendered  for  the  appellee. 

No  reason  is  perceived  why  the  facts  stated  in  the  replica- 
tion do  not  furnish  a  complete  answer  to  the  special  pleas. 
We  have  not  before  us  the  ordinances  of  the  town  of  Ed- 
wardsville,  and  do  not  know  the  exact  phraseology  of  the  or- 
dinance relied  on.  But  assuming,  as  we  must  do,  under  the 
state  of  the  pleadings,  that  the  ordinance  is  correctly  pleaded, 
it  can  not  be  fairly  said  that  the  horses  were  7^unnmg  at  large 
within  the  corporate  limits  of  the  town,  in  the  legal  sense  of 
those  terms,  if  they  escaped  from  the  inclosure  of  the  appellee 
without  any  fault  on  his  part,  and  he  made  diligent  search  for 
them  for  the  purpose  of  reclaiming  them,  and  while  the  search 
was  going  on,  the  seizure  M^as  made  by  the  town  officers. 

If  such  was  the  law,  it  would  make  a  party  liable  to  the 
penalties  imposed  by  the  ordinance  when  he  was,  in  good  faith, 
endeavoring  to  comply  with  its  provisions.  There  must  be 
some  guilty  intention  or  wilful  neglect  before  a  party  can  be 
made  liable  to  the  penalties  imposed  by  the  ordinances.  He 
must  permit  or  suffer  his  stock  to  so  run  at  large.  Case  v. 
Hall,  21  111.  632. 

In  this  case,  if  the  facts  alleged  in  the  replication  are  true, 
and  the  demurrer  admits  them  to  be  true,  the  appellee  did 
not  permit  or  suffer  his  horses  to  run  at  large  within  the  cor- 
porate limits  of  the  town,  but,  on  the  contrary,  when  they 
escaped  from  his  inclosure  without  any  fault  on  his  part,  he 
immediately  instituted  search  with  a  view  to  recapture  them, 
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and  while  thus  engaged  they  were  seized  by  the  town  officers.     ., 
Under  sucli  circumstances,  to  hold  that  the  appellee  would  be 
liable  to  the  penalties  imposed  by  the  ordinances,  would  be  a 
perversion  of  law  and  justice. 

The  court  decided  correctly  in  overruling  the  demurrer,  and 
the  judgment  is  affirmed. 

Judgment  ajirmed. 


Henry  Spring  et  aL 

V. 

James  Wright  et  ah 

1.  School  law — appointment  of  superintendent.  An  act  of  the  legis- 
lature made  it  the  duty  of  the  board  of  directors  of  public  schools  iu  the 
■city  of  Olney,  to  establish  and  keep  up  a  system  of  graded  schools  iu  the 
city.  The  proof  showed  that  ten  teachers  were  employed,  and  that  there 
were  over  eight  hundred  pupils:  Held,  that  the  board,  by  necessary  im- 
plication, from  the  duties  imposed  upon  it,  had  authority  toappoiut  a  super- 
intendent over  the  schools. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  a  bill  in  chancery  to  enjoin  the  board  of  directors 
from  paying  the  salary  of  the  superintendent  of  schools,  in 
the  city  of  Olney,  on  the  ground  that  the  board  had  no  power 
to  appoint  one. 

Mr.  W.  Stoker,  for  the  appellants. 

Mr.  E.  S.  Wilson,  for  the  appellees. 
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Per  CuEiAM ;  The  question  presented  by  this  record  is 
Avhether  the  board  of  directors  of  public  schools  in  the  city 
of  Olney  have  authority  to  appoint  a  superintendent  of  the 
graded  schools  in  said  city  and  pay  him  a  reasonable  salary 
for  his  services.  We  have  no  doubt  the  circuit  court  decided 
correctly  in  holding  they  had  such  power.  A  special  law, 
passed  March  9,  1867,  makes  it  the  duty  of  these  directors  to 
establish  and  keep  up  a  system  of  graded  schools  in  said  city. 
The  evidence  shows  there  are  ten  teachers,  in  different  rooms, 
and  over  eight  hundred  pupils,  and  that  a  general  superinten- 
dent is  necessary  to  the  successful  working  of  the  system. 
This  we  can  readily  comprehend,  and  tlse  power  to  appoint 
and  pay  this  officer  must  be  considered  as  given  by  necessary 
implication. 

Decree  affirmed. 


Toledo,  Peoeia  and  Warsaw  Railway  Co. 

V. 

Justice  Deacon. 

1.  CoNSTiTUTiONAt,  LAW — vegulnUng  Speed  of  railway  trains,  etc.  By  the 
grant  of  corporate  fraachises  to  railroad  companies  to  procure  tlie  right  of 
way  and  operate  their  trains  by  the  power  of  steam,  the  State  does  not 
deprive  itself  of  its  intiet-ent  power  to  enact  all  police  laws  necessary  and 
proper  to  protect  the  life  and  property  of  its  citizens. 

2.  By  such  charters,  unlimited  discretion  in  the  regulation  of  the 
Bpeed  of  trains  is  not  conferred.  Among  the  rights  reserved,  and  wliich 
must  inhere  in  the  State,  is  tlie  power  to  regulate  the  approaches  to 
and  the  crossing  of  public  higliways,  and  the  passage  through  cities  and 
villages,  where  life  and  property  are  constantly  in  imminent  danger  by 
the  rapid  speed  of  railway  trains.  The  exercise  of  corporate  franchises 
must  yield  to  tlie  public  exigencies  and  tlie  safety  of  the  community. 
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3.  Ordinance — speed  of  railway  trains.  The  corporate  authorities  of 
the  town  of  Cuba  enacted  the  foUowing  ordinance:  "That  it  sliall  be  un- 
lawful for  any  railroad  companj'-,  by  themselves  or  their  agents,  to  run  at  a 
greater  rate  of  speed  within  the  corporate  limits  of  the  town  of  Cuba  than 
five  miles  per  hour;"  and  provided  a  penalty  for  its  violation  not  less  thau 
$10  nor  more  thau  $100:  Held,  that  the  corporate  authorities  had  the 
power  uuder  the  statute  to  pass  the  same,  and  that  while  it  was  somewhat 
informal,  its  meaning  was  plain  enough  to  be  easily  understood. 

4.  Negligence — evidence  of — burden  of  proof.  Where  a  railroad  com- 
pany runs  its  trains  through  the  limits  of  an  incorporated  city  or  vil- 
lage at  a  greater  rate  of  speed  than  is  permitted  by  the  ordinances  of 
such  city  or  village,  if  any  live  stock  is  killed  by  such  train,  the  killing, 
by  the  statute,  will  be  presumed  to  have  been  done  through  the  negligence 
of  the  company;  and  in  an  action  by  the  owner  of  the  stock,  proof  of  the 
killing  and  violation  of  the  ordinance  will  make  out  a  prirna  facie  case  of 
negligence,  and  throw  the  onus  upon  the  company  to  rebut  this  presump-^ 
tion  of  law. 

Appeal,  from  the  Circuit  Court  of  Fulton  county  ;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

Mr.  G.  Barrere,  for  the  appellant. 

Mr.  J.  S.  Winter,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

There  is  no  dispute  that  the  horses  were  killed,  but  it  is 
urged  that  there  is  no  proof  that  the  injury  was  done  by  the 
train  of  the  appellant  corporation,  or  that  its  railway  was 
located  through  the  corporate  limits  of  the  town  of  Cuba. 

It  is  true,  that  no  witness  designated  the  company  by  its  name,^ 
but  all  the  witnesses,  including  the  officers  and  employees  of 
the  company,  spoke  of  a  railroad  and  a  train  within  the  limits 
of  the  village,  and  the  jury  must  have  known  the  railway  to 
which  reference  was  made. 

The  only  question  of  fact  involved  is,  was  the  train,  at  the 
time  of  the  alleged  trespass,  running  at  a  greater  rate  of  speed 
than  five  miles  per  hour?  The  evidence  satisfactorily  an- 
swers this  question  in   the  affirmative,  and  the  finding  of  the 


1872.]  T.  P.  &  W.  E.  W.  Co.  V.  Deacon.  93 

Opinion  of  tliu  Court. 

jury  was  upon  sufficient  testimony^  and  ouglit  not  to  be  dis- 
turbed. 

The  authorities  of  the  village  had  enacted  the  following 
ordinance : 

"That  it  shall  be  unlawful  for  any  railroad  company,  by 
themselves  or  their  agents,  to  run  at  a  greater  rate  of  s[)eed 
within  the  corporate  limits  of  the  town  of  Cuba  than  five 
miles  per  hour.'' 

The  penalty  for  its  violation  was  not  less  than  $10  nor 
more  than  $100. 

Some  hypercriticism  has  been  indulged  in  regard  to  this 
ordinance,  and  it  is  also  contended  that  its  enforcement  was 
an  interference  with  the  chartered  right  of  the  company  to 
regulate  the  speed  of  its  own  trains. 

The  meaning  of  the  ordinance  is  plain  enough  to  be  easily 
understood  by  those  who  are  to  be  affected  by  it.  It  might 
have  been  more  formal,  but  the  sense  is  apparent. 

Though  the  legislature  has  granted  franchises  to  railway 
oorporations,  and  authorized  them  to  procure  the  right  of  way, 
and  operate  their  trains  by  the  power  of  steam,  yet  they  have 
not  unlimited  discretion  in  the  regulation  of  the  speed  of 
trains.  They  can  not  act  recklessly  and  in  disregard  of  the 
safety  and  rights  of  others.  The  State  has  reserved  to  itself 
the  power  to  enact  all  police  laws  necessary  and  proper  to 
secure  and  protect  the  life  and  property  of  the  citizen.  Promi- 
nent amongst  the  rights  reserved,  and  which  must  inhere  in 
the  State,  is  the  power  to  regulate  the  approaches  to  and  the 
crossing  of  public  highways,  and  the  passage  through  cities 
and  villages,  where  life  and  property  are  constantly  in  immi- 
nent danger  by  the  rapid  and  fearful  speed  of  railway  trains. 
The  exercise  of  their  franchises  by  corporations  must  yield  to 
the  public  exigencies  and  the  safety  of  the  community. 

This  question  is  not  an  open  one  in  this  State,  but  has  been 
settled  by  adjudged   cases^  from  which  we  shall   not  depart. 
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Galena  and  Chi.  Union   B.  R.  Co.  v.  Loomis,  13  111.  548;   0. 
and  M.  R.  R.  Co.  v.  MoClelland,  25  111.  140. 

The  legislature  authorized  cities  and  towns  to  pass  ordin- 
ances for  the  regulation  of  the  speed  of  trains.  In  pursuance 
of  the  power  granted,  the  ordinance  in  question  was  enacted, 
and  was  duly  published  according  to  the  requirement  of  the 
charter  of  the  town. 

The  company,  as  we  assume  the  evidence  shows,  violated 
the  ordinance.  What  was  the  effect  of  this  violation?  The 
statute  provides  that  railway  companies  shall  be  liable  for  all 
damages  sustained  by  running  their  trains  at  a  greater  rate  of 
speed  than  is  permitted  by  the  ordinance  of  any  city  or  town,, 
and  that  while  so  running,  should  any  live  stock  be  killed 
the  j)resumption  shall  be  that  the  killing  was  the  result  of  the 
negligence  of  the  company.     Sess.  Laws  18C5,  103. 

The  killing  and  the  violation  of  the  ordinance  were  proved, 
and  thus  a  prima  facie  case  of  negligence  was  made  out  against 
the  company.  The  onus  was  thrown  upon  it  to  rebut  the  pre- 
sumption of  law  arising  upon  the  facts  proved.  The  evidence 
failed  to  remove  the  presumption,  and  there  is  no  escape  from 
the  liability,  for  the  jury  might  fairly  attribute  the  killing  to 
the  speed  of  the  train. 

AVe  can  not  hold  that  the  carelessness  of  appellee  contribu- 
ted to  the  loss  he  sustained.  He  violated  no  law  in  permit- 
ting his  horses  to  run  at  large;  and  in  the  absence  of  such 
violation,  the  bare  fact  that  they  were  at  large  affords  no  evi- 
dence of  negligence.  T.  W.  and  W.  R.  R.  Co.  v.  Furguson, 
42  111.  449. 

From  the  record  before  us,  we  are  of  opinion  that  justice 
has  been  done,  and  affirm  the  judgment. 

Judgment  affirmed. 
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Chicago  and  Alton  R.  R,.  Co. 


William  H.   Clampit. 

1.  Negligence — escape  of  fire  from  locomotive — presumption.  Wliere 
fire  is  communicated  from  a  locomotive  engine  of  a  railroad  company  and 
thereby  destroys  tlie  propert_y  of  another,  the  presumption  of  ne2:ligiMK;e 
on  tlie  part  of  those  having  the  care  and  management  of  the  engine,  cre- 
ated by  statute,  will  not  be  suflficiently  rebutted  by  proof  tliat  tiie  engine 
was,  at  the  time  of  the  injury,  provided  with  the  best  mechanical  contriv- 
ances to  prevent  the  escape  of  sparks,  and  that  such  contrivances  were 
in  good  order.  It  should  be  further  shown  that  the  engine  was  properly 
managed  under  the  circumstances  surrounding  the  case. 

2.  Evidence — volunteer  statement.  Where  the  inquiry  made  of  a  wit- 
ness is  properly  allowed  by  the  court,  the  ruling  of  the  court  will  not  he 
held  erroneous  because  the  witness,  in  answer,  makes  a  statement  of  fact 
not  called  for. 

3.  Error — witliojit  prejudice — not  cause  of  reversal.  The  mere  fact  that 
testimony  is  improperly  admitted  on  the  trial,  where  it  can  not  work  any 
essential  harm  to  the  party  objecting,  is  not  such  an  error  as  to  justify  a 
reversal. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellee 
against  the  appellant  to  recover  for  a  loss  by  fire  communi- 
cated by  the  engine  of  the  appellant.  Appellee  occupied,  as 
a  tenant,  a  barn  near  the  railroad  track.  This  barn  was 
burned,  and  appellee  claimed  to  have  lost  personal  property 
in  it  to  the  value  of  ^355.  A  recovery  was  claimed  on  the 
ground  of  negligence  on  the  part  of  appellant  whereby  the 
sparks  from  its  engine  escaped  and  set  the  barn  on  fire. 

T.  B.  Lowe,  on  the  part  of  defendant  below,  having  denied 
that,  in  a  conversation  with  Mrs.  Snyder,  he  stated  that  his 
engine  threw  out  more  sparks  than  usual,  and  that  it  was  out 
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of  repair,  appellee  called  Mrs.  Snyder  for  the  purpose  of  im- 
peaching his  testimony,  and  asked  her  to  state  the  conversa- 
tion between  her  and  this  witness.  Among  other  things,  she 
said  :  "I  told  him  that  it  looked  like  he  was  going  to  burn 
us  all  up."  On  objection  to  this,  the  court  remarked :  ''She 
can  state  anything  she  said  to  him  about  this  matter,  and  his 
reply  to  her."  She  answered  :  "He  said  it  threw  out,  he 
thought,  more  sparks  than  usual.  I  told  him  there  must  be 
something  the  matter  with  it.  My  woodpile  taking  fire  is 
yvhsit  made  me  ask  him  about  it."  No  motion  seems  to  have 
been  made  to  exclude  the  last  part  of  her  answer. 

The  other  facts  deemed  material  are  stated  by  the  Court. 

Mr.  H.  E.  DuMMEE,  for  the  appellant. 

Messrs.  Goheen  &  Shinn,  and  Messrs,  Moeeison  &  Whit- 
lock,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  main  ground  of  error  assigned  on  this  record  is,  that 
the  verdict  is  not  sustained  by  the  evidence. 

The  evidence  must  be  regarded  as  sufficient  to  justify  the 
jury  in  finding  that  the  fire  in  question  was  set  by  a  locomo- 
tive engine  of  the  appellant. 

The  fact  that  the  fire  was  so  communicated,  under  the  act 
of  1869,  "shall  be  taken  as  full  prima  facie  evidence  to  charge 
■with  negligence  the  corporation  or  person  or  persons  who 
shall,  at  the  time  of  such  injury  by  fire,  be  in  the  use  and  oc- 
cupation of  such  railroad  either  as  owners,  lessees  or  mort- 
gagees, and  also  those  who  shall  at  such  time  have  the  care 
and  management  of  such  engine."  Session  Laws,  1869,  p. 
312. 

To  rebut  the  presumption  of  negligence,  the  defendant  be- 
low, on  the  trial,  *contented  itself  with  the  introduction  of 
proof  that,  at  the  time   of  the  fire,  the  engine  was  provided 
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with  the  best  mechanical  contrivances  to  prevent  the  escape 
of  sparks,  and  that  they  were  in  good  order.  There  is  no  ev- 
idence whatever,  in  the  record,  as  to  the  management  of  the 
engine. 

In  the  C.  &  A.  R.  R.  Co.  v.  Quaintance,  58  111.  389,  this 
court  held  that,  to  rebut  the  prima  facie  case  made  by 
proof  of  the  fact  of  the  communication  of  fire  by  the  engine, 
it  was  not  enough  for  the  company  to  show  that  the  engine 
was  equipped  with  the  proper  appliances  to  prevent  the  es- 
cape of  fire,  and  that  they  were  in  good  order,  but  that  it 
was  also  necessary  to  show  that  the  engine  was  properly  man- 
aged. • 

The  statute  makes  the  fire  prima  facie  evidence  of  negli- 
gence on  the  jjart  of  those  who,  at  the  time,  had  the  care  and 
management  of  the  engine.  It  was  in  evidence  that  a  high 
wind  was  prevailing  at  the  time,  and  that  this  engine  threw 
off  an  unusual  quantity  of  sparks  ;  and  in  the  absence  of  any 
evidence  upon  the  point  whether  the  engine  was,  at  the  time, 
properly  managed  or  not,  we  can  not  say  that  the  jury  were 
unwarranted  in  finding  that  the  company  had  not  overcome 
the  presumption  of  negligence  which  had  been  raised  against 
it. 

It  is  insisted  the  court  erred  in  admitting  testimony  of  the 
witnesses,  Mrs.  Snyder  and  Mr.  Lowe. 

^Irs.  Snyder  was  called  to  prove  contradictory  statements 
made  by  Lowe,  a  witness  for  a})pellant.  On  objection  to  an 
answer  made,  of  what  she  told  Lowe,  the  court  ruled  she 
could  state  anything  she  said  to  Lowe  about  this  matter,  and 
his  reply  to  her  ;  whereupon  she  stated,  ''He  said  he  thought 
it  threw  out  more  sparks  than  usual.  I  told  him  there  must 
be  something  the  matter  with  it;  my  woodpile  taking  fire  is 
what  made  me  ask  about  it." 

The  matter  of  complaint  is,  her  statement  of  her  woodpile 
taking  fire.  But  that  did  not  come  within  what  the  court 
admitted.  It  was  not  a  statement  of  anything  she  said  to 
7— 63d  III. 


98  C.  &  A.  R.  R.  Co.  r.  Clampit.  [Jan.  T., 

Opinion  of  the  Court. 

Lowe,  which  was  what  the  court  permitted,  but  it  was  a  vol- 
unteered statement  of  her  reason  for  making  the  inquiry  she 
did  of  Lowe. 

As  to  the  testimony  admitted  of  the  other  witness,  Lowe, 
which  is  complained  of,  the  question  of  appellee  to  this  wit- 
ness was,  '"State  who  said  there  was  no  netting  on  the  en- 
gine?" which  was  objected  to  by  appellant,  and  the  objection 
overruled.  Answer — "I  don't  know  any  except  King  and 
Clampit,  and  Milburn,  I  believe." 

This  testimony  was  improperly  admitted.  But  this  witness 
had  previously  testified,  "I  went  down  and  found  the  barn 
was  burned,  and  men  standing  around  there  saying  there  was 
no  netting  on  the  engine.  I  got  upon  my  headlight  and 
looked  into  the  smokestack,  and  saw  that  the  netting  was 
whole;"  and  in  view  of  this  testimony,  which  was  already  in 
the  case,  it  is  not  perceived  wherein  the  additional  testimony 
admitted  could  do  the  appellant  any  essential  harm.  It  was 
but  adding  the  names  of  the  bystanders,  whose  statements  had 
before  been  testified  to. 

We  find  no  substantial  error  in  the  admission  of  the  testi- 
mony of  these  witnesses. 

The  instructions  complained  of,  we  regard  as  substantially 
correct. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affi/rmed^ 
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Sylvester  Paddock 

V. 

Catharine  Robinson. 

1.  Marriage — promise  of — evidence.  On  the  trial  of  an  action  for 
breach  of  promise  to  marry,  the  court  below  permitted  the  plaintiff  to 
prove  promises  of  marriage  made  at  a  time  when  both  parties  were  mar- 
ried and  known  to  be  so  by  each  other:  Held,  that  the  court  erred  in  ad-. 
mittiug  such  testimony. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Pollard  &  Phillips,  and  Mr.  H.  E.  Dummer, 
for  the  appellant. 

Messrs.  Ketcham  &  Gridley,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 


This  was  an  action  for  a  breach  of  promise  of  marriage.  On 
the  trial  the  court,  against  the  objection  of  defendant,  per- 
mitted the  plaintiff  to  prove  promises  of  marriage  made  at  a 
time  Avhen  both  parties  were  married  and  known  to  be  so  by 
each  other.  We  can  not  understand  how  an  action  can  be 
maintained  on  such  a  promise.  It  can  not  be  performed  ex- 
cept upon  the  death  or  divorce  of  the  husband  of  the  one 
party,  and  the  wife  of  the  other ;  and  to  hold  that  it  is  valid 
because  it  may  be  performed  in  such  a  contingency,  would  be 
to  introduce  into  social  life  a  dangerous  and  immoral  princi- 
ple. Only  in  the  most  corrupt  condition  of  society  could 
such  agreements  be  tolerated  as  lawful.  They  are,  in  them- 
selves, a  violation  of  marital  duty,  and  the  persons  who  make 
them  are  morally  unfaithful  to  the  marriage  tie.     A  contract 
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■SO  deeply  at  war  with  the  best  interests  of  social  life,  and 
■which  can  neither  be  proposed  on  the  one  side  nor  listened  to 
on  the  other  without  a  consciousness  of  moral  wrong — a  con- 
tract, too,  incapable  of  performance  except  upon  a  contin- 
gency so  remote  as  not  to  be  expected,  and  which  it  is  a  sin 
to  anticipate  for  such  a  purpose — such  a  contract  should  cer- 
tainly not  be  recognized  as  valid  in  a  court  of  justice. 

"VVe  find  no  case  in  which  this  question  has  been  expressly 
decided.  Counsel  for  appellee  cites  Chitty  on  Contracts, 
587,  where  it  is  said  that  the  promise  of  a  married  man  to 
marry  within  a  reasonable  time  is  not  void,  although  he  was 
married  at  the  time  of  making  such  promise,  because  his  wife 
might  have  died  within  such  reasonable  time.  But  on  exam- 
ining the  authorities  on  which  the  text  is  based,  and  which 
are  cited  by  the  author,  namely,  Wild  v.  Harris,  7  C.  B.  999, 
and  Mlllnard  v.  Littleioood,  5  Exch.  775,  we  find,  in  both 
cases,  the  plaintiff  was  not  aware  that  the  defendant  had  a 
M'ife  living  at  the  time  of  making  the  promise.  The  same 
was  true  in  Daniel  v.  Boides,  2  C.  &  P.  553.  We  fully  con- 
cur in  these  decisions.  The  plaintiff  was  an  innocent  party. 
She  did  not  know  she  was  listening  to  immoral  professions  or 
accepting  a  promise  which  the  promisor  had  no  right  to 
make.  In  such  cases,  courts  may  well  hold  that  the  prom- 
isor can  not  avail  himself  of  his  fraudulent  concealment  of 
his  marriage  as  a  defense  to  an  action  upon  the  contract.  In 
the  case  before  us,  neither  party  was  innocent.  Both  kncAV 
their  contract  of  marriage  was  essentially  immoral. 

For  the  error  in  permitting  the  plaintiff  to  prove  the  prom- 
ises of  marriage  made  while  the  plaintiff's  husband  and  the 
defendant's  wife  were  living,  and  known  to  be  so  by  both  par- 
ties, the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Anthony  S.  Seely 

V. 

Elizabeth.  Pelton,  Admx. 

1.  Arbitration  and  award — revocation  waived.  A  party  who  agrees 
to  submit  matters  of  dispute  to  arbitrators,  and  afterwards  gives  notice 
that  he  will  not  stand  to  any  award  that  may  be  made,  will,  nevertheless, 
be  bound  by  the  award  if  he  appears  before  the  arbitrators  and  enters 
into  the  trial.  This  will  be  regarded  as  a  complete  waiver  of  his  notice  of 
revocation  of  the  submission. 

2.  Same — delivery  of  copy  of  award.  When  the  submission  does  not  so 
require,  it  seems  that  an  action  may  be  maintained  upon  an  award  for  the 
payment  of  money,  although  the  arbitrators  failed  to  give  the  defendant  a 
copy  thereof  before  suit. 

3.  Intekest  on  award.  The  statute  allowing  interest  on  money 
found  to  be  due  on  settlement  of  accounts  from  the  time  of  liquidating  the 
same,  applies  to  monej'  found  to  be  due  from  one  party  to  the  other  by 
arbitrators.  The  maxim,  qui  fiicii  per  alium  facit  per  se,  applies  in  such 
case. 

4.  Award — plea — revocation.  Where  the  declaration  upon  an  award 
avers  that  both  parties,  with  their  attorneys,  attended  the  hearing  before 
the  arbitrators  and  entered  into  the  trial,  a  plea  which  avers  a  revocation 
of  the  authority  of  the  arbitrators  before  the  hearing,  presents  no  bar  to 
the  action. 

5.  Award — plea — determining  matters  not  submitted.  A  plea  to  a  de- 
claration upon  an  award,  that  the  arbitrators  heard  and  determined  mat- 
ters not  embraced  in  the  submission,  in  general  terms,  is  defective  in  not 
stating  in  what  particular  they  exceeded  their  jurisdiction.  Tliis  is  neces- 
sary, to  apprise  the  plaintiff  what  to  meet  on  the  trial,  and  to  narrow  the 
issue  to  a  single  point. 

6.  Same — plea— failure  to  pass  on  all  matters  submitted.  Where  the  de- 
claration upon  an  award  averred  a  submission  of  matters  involved  in  a 
suit  at  law  to  arbitration,  a  plea  tliat  the  arbitrators  failed  to  pass  upon  and 
allow  matters  embraced  in  the  submission,  is  bad  on  demurrer,  in  not  fur- 
ther averring  that  the  arbitrators  had  notice  of  such  matters,  or  that  the 
defendant  presented  and  offered  to  prove  them.  , 

7.  Same.  Where  a  party,  having  made  a  general  submission  of  mat- 
ters involved  in  a  suit  with  the  plaintiff,  fails  or  neglects  to  present  mat- 
ters which  he  lias  a  right  to  present,  he  will  not  be  allowed  to  set  up,  in 
defense  to  an  action  on  the  award,  the  fact  tliat  the  arbitrators  failed  to 
pass  upon  such  matters. 
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8.  Parol  evidence — swearing  of  arbitrators.  In  a  suit  upon  an  award, 
the  fact  tliat  the  arbitrators  were  sworn  may  be  proved  b)'  a  witness  who 
was  present  and  heard  the  oath  administered. 

9.  Evidence — practice.  In  a  suit  upon  an  award,  after,  the  plaintiflF 
had  closed,  the  defendant  asked  the  court  to  direct  the  jury  to  find  for  de- 
fendant as  in  case  of  a  non-suit,  because  the  evidence  failed  to  establisli  a 
cause  of  action.  The  court  then  allowed  the  plaintilf  to  introduce  furtlier 
material  evidence  to  the  jury.  It  was  held  to  be  no  error,  but  just  and 
proper,  as  its  admission  at  that  stage  of  the  case  could  inflict  no  possible 
injury  on  defendant. 

10.  Same — instruction  as  to.  Where  the  evidence  tends  to  support  the 
plaintiff's  declaration,  it  is  not  error  to  overrule  a  motion  by  defendant 
for  an  instruction  to  the  jury  to  disregard  it.  It  is  not  for  the  court  to 
pass  vipon  the  weight  of  the  evidence,  but  the  province  of  the  jury. 

11.  Amendment  op  kecord — after  the  term.  Where  the  jury  rendered 
a  verdict  for  $1069.10,  and  plaintiff  remitted  $11.05  tliereof,  and  the  clerk, 
in  making  up  the  record,  entered  the  judgment  for  $2069.19,  the  court,  at 
a  subsequent  term,  on  due  notice  to  defendant,  amended  the  record  of  the 
judgment  so  as  to  make  it  correspond  with  the  verdict  and  remittitur, 
whicli  appeared  from  the  record  and  judge's  minutes:  Held,  that  tlie 
amendment  was  properly  allowed. 

12.  Costs  in  supreme  court — error  obviated.  When  there  is  error  in 
the  judgment  of  the  court  below,  sufficient  to  reverse,  which  is  obviated 
after  the  cause  is  removed  to  this  court,  by  an  amendment  of  the  record 
in  the  lower  court,  the  judgment,  as  corrected,  will  be  affirmed  at  the  costs 
of  the  appellee. 

Appeal   from   the   Circuit  Court  of  Greene  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

The  submission  did  not  require  the  award  to  be  in  writing, 
or  copies  thereof  to  be  delivered  to  the  parties. 

Mr.  M.  Myekstein  and  Messrs.  Woodson  &  Withers, 

for  the  appellant. 

Mr.  H.  Case,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

An  action  at  law  was  pending  in  the  Greene  circuit  court, 
in  which  appellee  was  plaintifi'  and  appellant  defendant.     It 
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was  agreed  by  the  parties  to  submit  the  case  to  arbitrators, 
and  James  W.  Gregory  and  James  Smith  were  selected,  with 
power,  in  case  of  disagreement,  to  call  in  a  third  person  to  act 
as  umpire.  The  parties  and  their  attorneys  appeared  before 
the  arbitrators,  who  heard  the  case,  and  made  and  published 
this  award  : 


"Whitehall,  III.,  March  IS,  1869. 
We,  the  undersigned,  arbitrators  in  the  case  wherein  Eliza- 
beth Pelton,  administratrix  of  George  Blum,  is  plaintiflT,  and 
A.  S.  Seely  is  defendant,  agree  that  defendant  shall  pay  the 
sum  of  $700  to  plaintiff,  and  costs  in  this  arbitration,  also  for- 
mer costs  in  the  circuit  court. 

James  W.  Gregory, 
James  Smith." 

The  money  not  having  been  paid,  this  action  was  com- 
menced in  assumpsit  on  the  award.  Appellant  pleaded  the 
general  issue  and  three  special  pleas.  A  demurrer  was  sus- 
tained to  the  special  pleas,  and  issue  Avas  joined  on  the  other 
plea.  A  trial  was  had,  resulting  in  a  verdict  and  judgment 
in  favor  of  plaintiff  below,  and  the  case  is  brought  here  by 
appeal. 

It  is  insisted  the  court  erred  in  sustaining  the  demurrer  to 
the  special  pleas.  The  first  of  these  pleas  avers  a  revocation 
of  the  authority  conferred  upon  the  persons  selected  to  arbi- 
trate and  determine  the  case.  This  plea  presented  no  bar  to 
the  declaration,  as  it  avers  that  both  parties,  with  their  attor- 
neys, attended  at  the  arbitration  and  entered  into  and  upon 
the  trial  before  them.  Even  if  there  had  been  a  revocation, 
this  would  constitute  a  complete  waiver.  And  it  is  no  ans- 
wer to  that  averment  to  say  the  power  had  been  revoked. 

The  second  special  plea  averred  that  the  arbitrators  heard  and 
determined  matters  not  embraced  in  the  submission.  This  plea 
is  defective  in   not  stating  in  what  particular  the  arbitrators 
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exceeded  their  jurisdiction.  This  was  necessary,  to  apprise 
the  appellee  as  to  what  she  would  have  to  meet  on  the  trial, 
and  to  narrow  the  issue  to  a  single  point  and  prevent  the 
opening  of  the  question  whether  each  item  heard  by  the  arbi- 
trators and  allowed  bv  them  was  within  the  submission. 

As  to  the  averment  that  the  arbitrators  failed  to  pass  upon- 
and  allow  matters  embraced  in  the  submission,  this  is  defective, 
in  not  further  averring  that  they  had  notice  of  such  matters. 
There  is  no  averment  that  appellant  presented  and  offered  to- 
prove  them.  For  aught  that  appears,  he  may  have  entirely 
withheld  them,  and  if  so,  it  would  be  manifestly  wrong  to- 
permit  him  to  afterwards  set  that  fact  up  as  a  defense  to  the 
award.  See  Whetstone  v.  Thomas,  25  111.  361.  As  to  the  third 
special  plea,  nothing  is  urged  in  support  of  the  objection,  and 
we  suppose  it  is  abandoned. 

It  appears  that,  after  appellee  had  closed  her  evidence,  ap- 
pellant moved  to  exclude  it  as  in  case  of  a  non-suit,  because 
it  was  claimed  that  it  failed  to  establish  a  cause  of  action. 
The  evidence  tended  strongly  to  prove  the  averments  of  the 
declaration,  and  it  was  not  for  the  court  to  pass  upon  its 
weight,  as  that  was  the  province  of  the  jury.  Hence,  the 
court  acted  correctly  in  overruling  the  motion. 

It  is  urged  that,  when  this  motion  was  overruled  to  instruct  as 
in  case  of  a  non-suit,  it  was  then  erroneous  to  permit  appellee  to 
introduce  further  and  material  evidence.  It  would  have  been 
an  abuse  of  discretion  in  the  court  not  to  have  permitted  the 
evidence  at  that  stage  of  the  proceedings.  Courts  are  created 
to  administer  justice,  and  not  to  enforce  mere  general  rules  of 
practice  so  as  to  stifle  it.  As  the  case  then  stood,  no  possible 
injury  could  have  been  inflicted  upon  appellant  by  admitting 
it,  as  he  had  ample  opportunity  to  meet  it.  To  comment 
upon  it,  and  to  have  any  instruction  given  that  was  proper  to 
control  its  application  to  the  case,  justice  should  not  be  ad- 
ministered on  so  narrow  a  principle  as  to  defeat  a  recovery, 
impose  heavy  bills  of  costs  and  delay  the  payment  of  money,. 
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simply  because  a  party  inadvertently  omits  an  item  of  evi- 
dence, when  no  possible  injury  can  be  thereby  inflicted  upon 
the  o]>posite  party. 

It  is  next  objected  that  the  court  below  erred  in  instruct- 
ing the  jury  that  if  they  found  for  appellee  they  might  a  low 
six  per  cent  interest.  In  this,  vie  think  the  court  acted  cor- 
rectly. The  statute  expressly  allows  interest  on  money  found 
to  be  due  on  a  settlement  of  accounts,  from  the  time  of  liqui- 
dating the  same.  The  maxim,  "  Qui  facit  per  alium  facit per  sc," 
applies  in  this  case.  The  settlement  by  the  arbitrators  mutu- 
ally chosen  by  the  parties  is  as  binding  a  settlement  as  if 
made  by  themselves,  and  it  falls  as  completely  within  the 
statute.  We  see  no  error  in  the  instructions  given,  nor  in  re- 
fusing instructions,  or  in  the  modifications  made  in  appel- 
lant's instructions  before  they  were  given. 

In  the  court  below,  the  judgment  was  rendered  for  a  sum 
much  larger  than  the  verdict  found  by  the  jury,  and  this  ap- 
pears in  the  transcript  filed  herein.  But  leave  is  asked  to  file 
an  amended  record,  from  which  it  appears  that  the  judgment 
of  the  court  below  was  amended  at  a  subsequent  term  so  as  to 
conform  to  the  verdict,  amd  remittitur  entered  by  appellee.  It 
appears  that  the  jury  found  a  verdict  for  .the  sum  of  $1069.10, 
and  appellee  remitted,  of  that  sum,  $11.05,  but  the  clerk  en- 
tered judgment  for  the  sum  of  $2069.19.  On  a  motion  to 
correct  the  judgment,  after  notice  given,  the  same  M^as  done 
from  the  entry  on  the  judge's  minutes,  the  entry  of  the  remit- 
titur as  it  appeared  from  the  record,  and  other  evidence.  We 
are  satisfied  that  the  amendment  was  properly  made,  as  there 
was  ample  evidence  in  the  minutes  and  proceedings  of  the 
court  by  which  to  amend.  The  judgment  as  amended  is  free 
from  error,  and  appellee  is  allowed  to  file  the  amended  record, 
but  as  the  judgment  Avould  have  been  reversed  but  for  the 
amendment,  she  must  pay  the  costs  of  this  court. 

The  judgment  is  affirmed  at  the  costs  of  appellee. 

Judgment  affirmed. 
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Kersey  H.  Fell 

V. 

Edward  R.  Young. 

1.  Administrator's  sale — authority  must  appear.  A  sale  by  an  ad- 
ministrator, being  a  fiduciary  act  based  upou  statute,  must  show,  aflBrma- 
tively,  a  strict  compliauce  with  the  law. 

3.  Jurisdiction — evidence.  Before  a  court  cau  make  a  decree  of  sale 
it  must  obtain  jurisdiction  of  the  parties  to  be  afi"ected,  by  the  productiou 
of  proof  of  the  service  and  publication  of  process  required  by  law;  noth- 
ing not  shown  to  be  done  will  be  presumed. 

3.  Acknowledgment — when  not  properly  certified.  The  omission  of 
the  statement  in  the  officer's  certificate  that  the  grantor  was  personally 
known,  etc.,  which  was  required  by  law,  1833,  is  not  cured  by  lapse  of 
time  when  relating  to  trusts. 

4.  Ancient  deed — A  conveyance,  though  over  thirty  years  old,  can- 
not be  admitted  as  au  ancient  deed  when  purporting  to  be  executed  by 
one  acting  in  a  fiduciary  character,  in  the  absence  of  proof  of  his  authori- 
ty to  make  the  deed. 

5.  It  is  well  settled  that  if  a  deed  purports  to  have  been  executed  under 
a  power,  and  is  sought  to  be  used   in  evidence,  the  power  must  be  shown. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge  presiding. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment  in  the  McLean  county 
circuit  court,  brought  by  Edward  E,.  Young  against  Kersey 
H.  Fell,  for  portions  of  section  twenty-eight  and  section  thirty- 
three,  containing  in  all  less  than  one  acre  of  land. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  to  re- 
verse which  the  defendant  appeals. 
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It  is  admitted  plaintiff  proved  title  to  the  portion  of  section 
twenty-eight. 

In  liis  deraignment  of  title  to  the  portion  of  section  33 
sued  for,  plaintiff  offered  in  evidence  a  deed  of  conveyance 
bearing  date  Jnly  30,  1835,  purporting  to  have  been  executed 
by  William  Dunley  as  administrator  of  James  McGoosh, 
<leceased,  which  included  the  premises  in  question  in  that 
section.     McGoosh  was  the  patentee  from  the  United  States. 

The  defendant  objected  to  the  introduction  of  this  deed  on 
the  ground,  first,  that  no  authority  in  the  administrator  to 
execute  it  was  shown;  second,  because  it  was  not  properly 
-acknowledged,  and  third,  because  it  did  not  conform  to  the 
statute. 

These  objections  were  overruled  and  exceptions  taken, 
whereupon  the  plaintiff  offered  in  evidence  a  decree  of  the 
McLean  circuit  court,  purporting  to  have  been  entered  at  the 
April  term,  1835,  of  that  court,  on  the  petition  of  A^'illiam 
Dunley,  administrator  of  James  McGoosh,  deceased,  to  sell 
the  land  of  his  intestate  to  pay  his  debts. 

The  defendant  objected  to  the  introduction  of  this  evidence, 
and  the  court  sustained  the  objection. 

The  case  was  put  to  the  jnry  upon  the  naked  deed  of  the 
administrator,  which  does  not  show  on  its  face  any  authority 
to  the  administrator  to  execute  it. 

The  deed  recites  the  order  of  the  court  directing  a  sale  of 
decedent's  land,  in  which  there  is  no  recital,  and  it  does  not 
appear  that  the  notice  required  by  law,  or  any  notice  what- 
ever, was  given  by  the  administrator  of  the  time  and  place  of 
presenting  the  petition,  or  that  the  parties  interested  in  the 
land  had  any  notice  of  the  proceeding  to  divest  them  of  their 
title.  Every  person  dying  is  presumed  to  leave  heirs  capable 
of  inheriting,  [Harvey  v,  Thornton,  14  111.  217),  and  before  a 
decree  can  pass  against  them  to  divest  them  of  their  title  to 
the  decedent's  property;  the  notice  required  by  law  must  be 
given  them.  In  the  absence  of  notice,  the  court  will  have 
no  jurisdiction  of  their  persons. 
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The  law  in  force  at  the  time  this  petition  was  filed,  required 
the  administrator,  who  desired  an  order  to  sell  the  land  of  hi& 
intestate  to  pay  debts,  to  give  at  least  thirty  days'  notice  of 
the  time  and  place  of  presenting  such  petition,  by  serving  a 
written  notice  of  the  same,  together 'with  a  copy  of  the  ac- 
count and  petition  on  each  of  the  heirs  or  their  guardians,  or 
devisees  of  the  testator  or  intestate,  or  by  publishing  a  notice 
in  the  nearest  newspaper,  for  three  weeks  successively,  com- 
mencing at  least  six  weeks  before  presenting  the  petition,  of" 
the  intention  of  presenting  it.     Rev.  Laws  1833  p.  644. 

This  court  has  so  often  ruled  in  cases  like  this,  that  it  is  ne- 
cessary only  to  refer  to  some  of  the  cases.  In  Herdman  v- 
Short,  18  111.  59,  it  was  held,  in  a  proceeding  by  an  adminis- 
trator to  sell  the  real  estate  of  his  intestate,  unless  the  mode 
pointed  out  by  the  statute  for  bringing  the  parties  interested 
before  the  court  is  pursued,  there  will  be  such  a  want  of 
jurisdiction  as  will  vitiate  the  order  of  sale.  To  the  same 
effect  are  Gibson  v.  Roll,  27  111.  88,  Clai'k  v.  Thompson,  47  111.. 
25,  Botsford  v.  O'Connor,  57  111.  72,  and  Donlin  v.  Hettinger 
et  al,  id.  348. 

No  authority  having  been  shown  authorizing  the  adminis- 
trator of  McGoosh  to  sell  this  land,  the  deed  is  invalid  and 
could  not  be  used  as  a  muniment  of  title. 

But  it  is  said  by  appellee  there  was  a  decree  and  order  of 
sale  offered  in  evidence  which  was  improperly  excluded  by 
the  court;  that  the  presumption  of  law  is  in  favor  of  the 
jurisdiction  of  a  court  of  general  jurisdiction,  such  as  is  the 
circuit  court,  over  the  person  ;  that  the  order  of  sale  was  em- 
braced in  the  administrator's  deed ;  that  it  was  properly  ac- 
knowledged, and  if  not,  was  properly  admitted  as  an  ancient 
deed. 

Whether  the  decree  and  order  of  sale  were  improperly  ex- 
cluded  or  not,  is  not  now  a  question  before  us,  appellee  not 
having  assigned  any  cross-errors.   The  question  of  presumptions 
in  favor  of  the  jurisdiction  of  a  court  of  general  jurisdiction    ; 
has  been  thoroughly  and  frequently  examined  and  discussed 
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in  the  cases  above  cited.  The  doctrine  of  Grignori's  lessee  v. 
Astor,  2  How.  340,  has  never  been  the  doctrine  of  this  court, 
but  often  repudiated.  It  is  made  law  in  Michigan,  where  the 
case  arose,  but  is  not  law  in  this  State,  it  being  contrary  to 
the  uniform  rulings  of  this  court. 

That  the  deed  was  not  properly  acknowledged,  there  can  be 
no  question.  At  the  time  of  its  execution  and  acknowledg- 
ment, 1835,  the  act  then  in  force  required  the  officer  taking 
the  acknowledgment  to  state,  in  his  certificate  thereof,  that 
the  grantor  was  personally  known  to  him  to  be  the  person 
whose  name  is  subscribed  to  the  deed  as  having  executed  the 
same.  Rev.  Laws  1833,  p.  132.  This  requirement  is  not 
found  in  the  certificate  of  acknowledgment,  but  is  wholly 
omitted. 

The  ease  of  Ayers  v.  McConneU  et  al.  2  Scam.  307,  was  an 
acknowledgment  under  the  act  of  1819  which  did  not  con- 
tain the  above  requirement  of  the  act  of  1833. 

But,  it  is  urged,  if  the  acknowledgment  was  not  in  con- 
formity to  the  statute,  the  deed  was  properly  admitted  as  an 
ancient  deed.  So  far  as  the  fact  of  the  execution  of  the  deed 
is  involved,  this  point  is  well  taken,  and  Avas  it  a  deed  from  a 
party  in  his  own  right  to  another  party,  it  would  prevail 
where  possession  had  gone  with  the  deed.  Sharswood,  Starkie, 
476,  note.  But  this  is  the  deed  of  one  acting  in  a  fiduciary 
oharacter,  and  from  his  position,  having  no  power  in  and  of 
himself  to  sell  and  convey  the  land  of  his  intestate.  That 
this  is  an  ancient  deed,  being  more  than  thirty  years  old,  can 
not  be  denied,  but  we  do  not  understand  the  doctrine  of  the 
admissibility  of  such  a  deed  in  evidence,  without  some  proof 
of  its  connection  or  of  its  acknowledgment  in  the  mode  re- 
quired by  law,  to  go  so  far  as  to  dispense  with  proof  of  the 
authority  of  the  party  to  make  the  deed.  Prima  facie  this 
administrator  had  no  power  to  make  this  deed,  and  until  such 
authority  is  shown,  and  by  competent  proof,  the  deed  can 
convey  nothing,  and  is  not  admissible  in  evidence  as  a  muni- 
ment of  title  though  it  is  thirty  years  old. 
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The  doctrine  that  no  proof  of  the  execution  of  a  deed 
thirty  years  old  is  required,  springs  from  the  fact  that  origi- 
nally, by  the  common  law  and  by  the  statutes  of  most  of  the- 
States,  one  or  more  witnesses  were  required  to  attest  its  exe- 
cution, by  whom  its  execution  should  be  proved.  After  the 
lapse  of  thirty  years  the  presumption  obtains  that  the  attest- 
ing witnesses  are  all  dead.  But  no  presumption  arises  from, 
lapse  of  time  that  the  party  executing  the  deed  had  the  power 
to  convey  the  land. 

All  that  is  shown  in  the  case  is  the  deed  of  an  administrator 
purporting  to  convey  the  land  of  his  intestate,  reciting  there- 
in an  order  of  court  which  does  not  show  that  the  court  had 
jurisdiction  to  grant  the  order,  nor  is  any  order  of  the  court 
shown. 

It  is  well  settled  if  a  deed  purports  to  have  been  executed 
under  a  power,  and  is  sought  to  be  used  in  evidence,  the 
power  must  be  shown.      2  Ph.  on  Ev.  note,  429,  p.  396. 

So  as  to  deeds  executed  by  executors  or  administrators  un- 
der an  order  or  decree  of  court.  And  this  power,  as  this  court 
has  said,  in  the  cases  above  cited,  must  appear  on  the  face  of 
the  decree.  Its  jurisdiction  to  grant  the  order  or  decree  must 
be  shown  on  the  face  of  the  proceedings. 

This  is  the  only  point  we  have  deemed  it  necessary  now  to 
consider,  and  we  are  of  opinion,  as  no  decree  of  a  court  hav- 
ing jurisdiction  to  grant  the  order  of  sale  has  been  shown,  the 
deed  of  the  administrator  should  not  have  been  admitted  ia 
evidence. 

For  the  reasons  given,  the  judgment  of  the  circuit  court 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Frederick  Hensoldt 

V. 

Town   of   Petersburg. 

1.  Ordinance — several  fines  in  one  recovery.  In  a  suit  by  an  incorpora- 
ted town  to  recover  for  the  sale  of  liquors  in  violation  of  an  ordinance,  a 
recovery  may  be  had  for  several  violations,  so  that  the  judgment  shall  not 
exceed  the  amount  of  the  jurisdiction  of  the  police  magistrate  or  justice 
of  the  peace  before  whom  the  suit  was  originally  brought. 

2.  In  such  a  suit,  where  the  complaint  is  not  for  a  single  breach,  but  for 
aviohition  of  the  provisions  of  a  section  of  the  ordinance,  the  justice  of  the 
peace,  and  the  circuit  court,  on  appeal,  can  lawfully  hear  and  determine 
any  number  of  offenses  for  the  breach  of  such  section,  so  that  the  aggregate 
amount  of  the  fines  will  not  exceed  the  amount  of  the  justice's  jurisdic- 
tion. 

3.  Admission.  "Where,  on  the  trial  of  a  prosecution  for  the  sale  of 
liquors  in  violation  of  a  town  ordinance,  the  defendant  admits  the  sale  of 
tlie  prohibited  liquors  to  a  certain  number  of  persons,  no  other  or  liigher 
proof  can  be  required,  of  the  violation,  and  he  will  be  precluded  from  dis- 
puting such  facts. 

4.  Ordinance — proof  of.  Where  an  ordinance  was  proven  in  the  man- 
ner prescribed  in  the  book  of  ordinances  for  the  authentication  of  the 
ordinances  of  the  town,  it  was  held  to  have  been  properly  admitted  as  evi- 
dence. 

5.  Same — conflict.  The  first  section  of  an  ordinance  prohibited  the  sale 
of  liquors  in  less  quantity  than  one  gallon,  under  which  the  defendant  was 
prosecuted.  The  fifth  section  of  the  same  ordinance  prohibited  sales  ioi 
less  quantity  than  one  barrel,  and  the  defendant  contended  that  this  con- 
flict rendered  the  ordinance  void  for  uncertainty.  But  it  was  Jidd  not 
necessary  to  decide  the  question,  as,  if  the  defendant  sold  in  less  quantity 
thau  one  gallon,  he  was  guilty  under  either  section. 

Appeal,  from  the  Circuit  Court  of  Menard  county;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  was  a  suit  brought  before  the  police  magistrate  of  the 
town  of  Petersburg  to  recover  for  the  breach  of  an  ordinance 
of  the  town.  The  venue  was  changed  to  a  justice  of  the  peace, 
by  whom  the  defendant  was  fined  $10  and  costs.   The  defendant 
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appealed  to  the  circuit  court,  where  the  jury  found  a  verdict 
of  $50  in  favor  of  the  plaintiff. 

The  complaint  was  that  defendant  "did,  on  the  26th  day 
of  Julv,  1871,  in  the  town  aforesaid,  in  said  county,  violate 
the  first  section  of  an  ordinance  of  said  town,  entitled  'Ordi- 
nance No.  14,  Licenses,'  by  selling  or  giving  away  mixed, 
malt  or  fermented  liquors,  for  his  gain  or  benefit,  in  less 
quantities  than  one  gallon,  within  the  corporate  limits  of  the 
town  Petersburg,"  etc. 

On  the  trial  below,  the  plaintiff,  after  proving  the  incor- 
poration of  the  town,  offered  in  evidence  the  ordinances  of 
the  town,  printed  in  pamphlet  form,  purporting  to  be  pub- 
lished by  authority  of  the  board  of  trustees.  The  title  of  the 
book  was  as  folloAvs: 

'•  Revised  ordinances  of  the  town  of  Petersburg,  adopted 
10th  September,  1867.  Printed  and  published  by  authority 
of  the  board  of  trustees  of  said  town  of  Petersburg.  Printed 
at  the  Menard  County  Axis  office,  by  C.  Clay:    1867." 

The  defendant  objected  to  said  book  of  ordinances  for  want 
of  sufficiency  of  authentication,  proof  and  publication  thereof. 
The  objection  was  overruled  and  exception  taken. 

The  first  section  of  Ordinance  No.  14,  read  in  evidence,  pro- 
vided that  any  person  or  persons  who  shall  barter,  sell,  ex- 
change, give  away  or  otherwise  dispose  of,  for  his,  her  or 
their  gain  or  benefit,  any  wines,  gin,  rum,  brandy,  whisky  or 
other  spirituous,  fermented,  mixed,  malt  or  intoxicating  liquors 
"whatever,  in  less  quantity  than  one  gallon,  or  permit  the  same 
to  be  done  in  his,  her  or  their  house,  yard,  shed  or  any  other 
premises  under  his,  her  or  their  control,  within  the  corporate 
limits  of  said  town,  without  license,  should  forfeit  and  pay 
the  sum  of  $10  for  each  offense.  There  was  an  exception  as 
to  druggists,  etc.,  not  involved  in  this  case. 

The  defendant  read  in  evidence  section  5  of  the  same  ordi- 
nance, which   is  substantially  the  same   as  section   1,  except 
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that  it  punishes  for  the  sale,  barter,  exchange  or  giving  away 
of  the  liquors  in  less  quantities  than  one  barrel,  by  a  fine  of 
$10  for  each  offense. 

The  defendant  next  read  in  evidence  section  4  of  Ordinance 
No.  1,  which  required  the  town  clerk  to  keep  a  full  and  cor- 
rect copy  of  all  the  ordinances,  etc.,  in  a  book,  and  to  note  on 
the  margin  of  the  record  the  time  and  manner  of  the  publica- 
tion of  each  ordinance,  and  provided  as  follows:  "Such 
book,  purporting  to  be  the  record  of  the  town  of  Petersburg, 
shall  be  received  in  all  courts,  without  further  proof,  as  evi- 
dence of  all  such  matters  therein  contained;  and  all  such 
ordinances,  when  published  in  book  or  pamphlet  form  and 
purporting  by  its  title  to  be  printed  and  published  by  authority 
of  said  board  of  trustees,  with  a  printed  or  written  certificate 
of  the  town  clerk  thereto  attached,  under  the  corporate  seal 
of  the  town,  that  the  same  is  a  true  and  authentic  copy  of  the 
original  ordinance,  and  that  it  is  printed  and  published  by 
authority  of  the  president  and  trustees  of  the  town  of  Peters- 
burg, stating  therein  the  time  and  manner  of  publication 
thereof,  shall  be  taken  a,s  p7'ima  facie  evidence  of  the  due  pas- 
sage, publication  and  promulgation  of  said  ordinances,  in  all 
cases  and  places." 

The  other  facts  appear  in  the  opinion. 

Messrs.  Peickett  &  Hamilton,  and  Mr.  Oscar  A.  De 
Leuw,  for  the  appellant. 

Mr.  N.  W.  Branson,  and  Messrs.  Roberts  &  Green,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  police  mag- 
istrate of  the  town  of  Petersburg,  under  the  first  section  of  an 
ordinance  to  prohibit   the   sale   of  spirituous,  malt  and   fer- 
mented liquors,  in  a  less  quantity  than  one  gallon.     A  change 
8— GOd  III. 
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of  venue  was  awarded  on  the  application  of  the  appellant,  and 
the  case  was  tried  before  a  justice  of  the  peace  and  removed 
on  appeal  to  the  circuit  court. 

On  the  trial  in  the  circuit  court,  the  appellant  admitted 
five  distinct  breaches  of  the  ordinance  under  which  the  suit 
was  instituted,  and  thereupon  the  jury  found  him  guilty  and 
fixed  the  fine  at  $10  for  each  oflPense.  The  court  overruled 
the  motion  for  a  new  trial,  and  rendered  a  judgment  on  the 
verdict  for  $50. 

The  ordinance  provides  that  the  party  who  shall  be  found 
guilty  of  a  violation  of  its  provisions  shall  be  fined  $10  for 
each  offense,  and  it  is  objected  that  the  present  judgment, 
which  includes  the  amount  of  five  fines,  for  that  number  of 
offenses,  is  without  authority  of  law.  We  are  not  advisea 
upon  what  ground  such  an  objection  could  be  sustained. 

The  justice  of  the  peace  before  whom  the  cause  was  tried, 
and  who,  under  the  statute,  has  authority  to  hear  causes  for 
the  violation  of  the  ordinances  of  the  town,  has  jurisdiction 
to  the  extent  of  $100,  and  no  reason  is  perceived  why  he  could 
not  render  a  judgment  in  this  class  of  cases  to  the  full  amount 
of  that  jurisdiction. 

The  complaint  filed  was  not  for  a  single  breach  of  the  ordi- 
nance, as  counsel  seem  to  construe  it,  but  was  for  a  viola- 
tion of  the  provisions  of  the  first  section  of  the  ordinance  in 
relation  to  the  sale  of  the  prohibited  liquors.  Under  such  a 
complaint,  the  justice  of  the  peace,  and  the  circuit  court,  on 
appeal,  could  lawfully  hear  and  determine  any  number  of 
offenses  for  a  breach  of  that  ordinance,  so  that  the  aggregate 
amount  will  not  exceed  the  amount  of  the  justice's  jurisdic- 
tion. 

The  instruction  asked  by  the  appellant,  which  states  a  dif- 
ferent rule  from  that  here  announced  as  to  the  jurisdiction  of 
the  court,  was  properly  refused.  It  is  not  necessary  to  inquire 
whether  the  first  refused  instruction  states  a  correct  principle 
of  law.  The  record  recites  that  the  appellant  admitted  the 
sale  of  the  prohibited  liquors  to  five  different  persons,  against 
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the  provisions  of  the  ordinance,  and  no  other  or  higher  proof 
couhl  be  required.  By  his  admissions,  voluntarily  made,  he 
is  precluded  from  disputing  those  facts,  and  the  instruction 
was  properly  refused. 

The  objection  that  the  ordinance  under  which  the  proceed- 
ing was  instituted,  was  not  properly  admitted  in  evidence,  is 
not  well  taken.  It  was  proven  in  the  manner  prescribed  in 
the  ordinances  for  the  authentication  of  the  ordinances  of  the 
town,  and  was  properly  admitted  in  evidence. 

It  is  insisted  that  the  first  and  fifth  sections  of  the  ordinance 
are  so  much  in  conflict  with  each  other  as  to  render  the  ordi- 
nance void  for  that  reason.  We  do  not  understand  how  the 
merits  of  this  case  can  be  affected  by  the  provisions  of  the  fifth 
section.  '  If  the  appellant  sold  liquors  in  a  less  quantity  than 
one  gallon,  it  was  certainly  in  a  less  quantity  than  one  barrel. 
Whether  the  appellant  could  lawfully  sell  in  quantities  greater 
than  one  gallon,  without  becoming  liable  to  the  penalties  im- 
posed by  the  ordinance,  it  is  not  now  necessary  for  us  to 
inquire. 

We  have  examined  the  instructions  to  which  exceptions 
were  taken,  and  are  unable  to  discover  anything  in  them  that 
could  have  misled  the  jury  on  questions  submitted  to  their 
decision,  or  any  error  that  could  materially  afiect  the  merits 
of  the  case. 

For  the  reasons  indicated,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Faemers   and  Merchants'  Ins.  Co. 

V. 

John  Menz. 


1.  Pleading — demurrer.  Where  a  plea  of  set-off  sets  up  several  dis- 
tinct grounds  of  indebtedness,  if  any  one  of  the  causes  of  indebtedness  is 
defectively  pleaded  while  the  others  are  well  stated,  the  defect  can  only 
be  reached  by  a  special  demurrer  to  the  defective  portions  of  the  plea. 

2.  Thus,  where  a  plea  of  set-off  stated  an  indebtedness  from  the  plain- 
tiff to  defendant,  first,  for  money  had  and  received  ;  second,  on  an  account 
stated;  and  third,  upon  a  policy  of  insurance  assigned  to  the  defendant  by 
a  third  party :  Seld,  that  a  general  demurrer  to  the  plea  was  properly 
overruled. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie^  Judge,  presiding. 

Mr.  W.  P.  Bradshaw,  for  the  appellant. 

Messrs.  Irwin  &  Krouse^  for  the  appellee. 

Per  Curiam  :  This  was  an  action  for  money  had  and  re- 
ceived. The  defendant  pleaded  a  set-off,  setting  up  that  the 
plaintiff  was  indebted  to  the  defendant,  first,  for  money  had 
and  received  ;  second,  on  an  account  stated  ;  and  third,  upon 
a  policy  of  insurance  assigned  to  the  defendant  by  one  Beecher. 
The  plaintiff  demurred  generally  to  this  plea.  The  demurrer 
was  overruled,  and  the  plaintiff  abided  by  his  demurrer. 

We  suppose  the  counsel  for  plaintiff  intended,  by  his  de- 
murrer, to  question  the  sufficiency  of  the  third  ground  of  in- 
debtedness presented  by  the  plea.  To  do  this,  he  should  have 
demurred  specially  to  that  part  of  the  plea.  A  plea  of  set-off, 
setting  up  several  grounds  of  indebtedness,  is  like  a  declara- 
tion containing  several  counts.  On  a  general  demurrer  to 
such  a  declaration,  if  there  is  one  good  count,  the  demurrer 
must  be  overruled.     So  of  a   general   demurrer  to  a  plea  of 
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.set-ofF  itating-  distinct  debts.  Chitty  lays  down  the  rule  that, 
in  such  cases,  if  one  part  stating  a  distinct  debt  be  good,  a  de- 
murrer for  mispleading  in  the  other  part  must  be  confined  to 
the  defective  statement,  and  a  general  demurrer  is  not  sus- 
tainable.    1  Chitty  PL  575. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Indianapolis  and  St.  Louis  Railroad  Co. 

V. 

Truman  Blackman. 

1.  General  laws — tJieir  relation  to  subseqiient  incorporations.  The 
operation  of  a  law  for  regulating  "all  existing  railroad  corporations,"  ex- 
tends to  and  controls  railroads  incorporated  after,  as  well  as  before,  its 
passage,  unless  exception  is  provided  iu  their  charters. 

2.  Railroad  regulations — non-compliance,  when  not  evidence  of  wilful 
negligence.  The  neglect  to  sound  the  whistle  or  ring  the  bell  of  an  engine 
is  not,  of  itself,  such  negligence  as  will  justify  a  recovery  for  damage  to 
property  injured  upon  the  track. 

3.  The  injury  must  be  shown  to  be  the  result  of  the  omission  or  neg- 
lect of  the  duty  imposed;  and  this  tlie  jury  must  determine. 

4.  Liabilit}',  as  for  wilful  negligence,  does  not  attach  to  the  mere  non- 
performance. 

Appeal  from  the  Circuit  Court  of  Edgar  county  ;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  is  an  appeal  to  reverse  a  judgment  recover  by  Black- 
man  against  the  appellant  for  $75,  the  value  of  an  animal 
killed  by  a  train  entering  the  town  of  Vermilion.  It  was 
proven  that  the  animal   had   been   on   the  track  for  half  an 
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hour  at  a  point  where  it  was  not  required  to  be  fenced  ;  that 
the  track  was  straight  for  two  or  three  miles,  with  no  ob- 
struction to  prevent  seeing  the  animal  from  the  engine  ;  that 
the  train  came  at  the  rate  of  fifteen  or  twenty  miles  per  hour, 
without  sounding  the  bell  or  blowing  the  whistle,  and,  with- 
out slacking  speed,  struck  and  killed  the  animal. 

Mr.  E,.  N.  Bishop,  for  the  appellant. 

Messrs.  Tkogdox  &  McKinlay,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

It  is  contended  that,  as  the  appellant  corporation  was  not 
in  existence  on  the  5th  day  of  November,  1849,  the  general 
law  of  that  date,  in  relation  to  railways,  is  not  applicable  to 
this  company.  The  reason  assigned  for  this  assumption  is 
neither  forcible  nor  plausible. 

Special  reference  was  made  in  the  argument  to  section  45 
of  the  act,  which  is  as  follows : 

"All  existing  railroad  corporations  within  this  State  shall, 
respectively,  have  and  possess  all  the  powers  and  privileges, 
and  be  subject  to  all  the  duties  and  liabilities  and  provisions 
contained  in  this  act,  and  not  inconsistent  with  their  several 
charters." 

The  law  of  1849  is  a  general  law,  and  its  general  provi- 
sions apply  to  all  railroads  subsequently  chartered,  when  such 
provisions  were  not,  expressly  or  by  implication,  repealed  by 
the  charters  granted.  We  might  point  out  a  number  of  pro- 
visions applicable  to  all  roads,  and  which  have  always  been 
accepted  by  railroad  companies.  By  virtue  of  this  law  alone, 
are  conductors,  engineers,  and  other  servants  of  these  corpor- 
ations, required  to  wear  a  badge  to  indicate  their  office. 

Section  38,  in  regard  to  ringing  a  bell  or  sounding  a  whistle 
at  the  crossing  of  roads  and  streets,  was  obligatory  upon  all 
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railway  companies  not  specially  excepted  from  such  duty,  un- 
til modified  in  1869.  The  section  is  part  of  a  general  law, 
and  its  language  is  plain  and  broad  enough  to  include  all 
companies  subsequently  chartered.  It  is  not  restricted  to 
roads  then  in  existence,  but  requires  that  a  bell  of  at  least 
thirty  pounds  weight,  or  a  steam  whistle,  shall  be  placed  on 
each  locomotive  engine,  and  shall  be  rung  or  whistled  at  the 
distance  of  at  least  eighty  rods  from  the  place  where  the  rail- 
road shall  cross  any  other  road  or  street,  and  the  corporation 
is  made  liable  for  all  damages  resulting  from  a  failure  to  per- 
form the  duty. 

Section  45  is  not  a  limitation  of  the  future  operation  of 
the  act.  This  section  is  the  last,  in  numerical  order,  contained 
in  the  act.  Previous  sections,  in  terms,  operated  in  futuro ; 
and  section  45  was  inserted  to  confer  upon  existing  corpora- 
tions the  privileges  granted,  and  subject  them  to  the  liabilities 
provided,  if  not  inconsistent  with  their  then  charters. 

The  construction  claimed  would  stultify  the  legislature,  and 
place  it  in  the  absurd  position  of  legislating  at  great  length, 
by  granting  numerous  powers — in  requiring  the  performance 
of  duties  affecting  the  well-being  of  the  State,  and  in  sub- 
jecting corporations  to  liabilities,  by  a  general  law  to  operate 
in  the  future  — and  then,  by  the  last  section  of  the  act,  limit- 
ing the  effect  of  it  to  existing  corporations,  which,  we  know 
as  a  matter  of  general  history,  had  scarcely  a  lingering  hope 
of  life. 

Section  45  merely  declared  that  the  duties  imposed  and 
the  liabilities  prescribed  by  the  act  should  be  obligatory  upon 
the  corporations  then  created,  if  not  in  conflict  with  the  pow- 
ers granted  to  them.  This  did  not  confine  the  law  to  such 
corporations  ;  it  was  merely  an  application  of  its  provisions 
to  existing  companies,  and  it  was  still  operative  as  to  future 
companies. 

This  law  has  never  been  regarded  as  special  and  confined 
to  a  particular  class  of  railroads,  but  as  a  general  law,  and 
common  to  the  whole  class  of  railwav  companies. 
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It  was  held  to  be  a  general  law  in  the  case  of  the  Galena 
and  Chi.  TJ.  JR.  R.  Co.  v.  Loomis,  13  111.  548,  and  in  numerous 
cases  has  this  court  sustained  and  enforced  it. 

In  1869  the  legislature  recognized  it  as  a  general  law,  and 
amended  it  as  such;  so  that  both  by  judicial  and  legislative 
construction  it  has  been  sanctioned  as  a  general  law. 

We  have  no  doubt  that  section  38  was  binding  upon  this 
company.  It  was  a  public  regulation  contained  in  a  general 
law,  necessary  for  the  safety  of  the  life  and  property  of  the- 
citizen,  and  which  must  control  all  railroad  corporations. 

But  the  judgment  must  be  reversed  for  error  in  giving  the- 
second  instruction  for  plaintiff  below.  If  the  omission  to 
ring  the  bell  or  sound  the  whistle  occasioned  the  injury,  theu: 
appellant  \vould  be  liable.  The  court  instructed  the  jury  that 
the  mere  failure  to  ring  the  bell  or  sound  the  whistle,  or 
slacken  the  speed,  was  wilful  negligence,  and  would  entitle- 
the  plaintift'  to  recover.  It  is  true  an  instruction  was  giveni 
for  the  defendant  that  the  non-performance  of  these  duties- 
would  not  make  the  company  liable  if  their  performance- 
would  not  have  prevented  the  injury. 

These  instructions  were  in  direct  opposition.  What  could; 
the  jury  do?  They  must  select  between  them,  and  they  prob- 
ably acted  upon  the  first  instruction.  This  was  not  the  law, 
and  was  in 'violation  of  the  statute.  It  provides  that  the 
corporation  shall  be  liable  for  any  damages  sustained  by  reason 
of  the  neglect  to  perform  the  duty  imposed,  and  not  that  it 
shall  be  liable  for  the  mere  non-performance.  The  injury 
must  be  the  result  of  the  omission,  and  this  must  be  found  by 
the  jury. 

In  Galena  and  Chi.  U.  R.  R.  Co.  v.  Dill,  22  111.  264,  this 
court  held  that  the  omission  to  give  the  signal  is  not  of  itself 
evidence  of  negligence,  and  that  the  jury  must  determine  the 
effect  of  the  neglect. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Indianapolis  and  St.  Louis  Railroad  Co, 

V. 

James  Holloway. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  on  the  case,  originally  brought  by  Hol- 
loway against  the  railroad  company,  before  AVilliam  P.  Stone, 
a  justice  of  the  peace  in  Edgar  county,  to  recover  of  the  de- 
fendant the  value  of  a  cow,  the  property  of  the  plaintiff, 
claimed  to  have  been  killed  on  the  track  of  this  company,  by 
its  engine  and  train,  through  the  negligence  of  defendant's 
servants.  A  trial  before  the  justice  resulted  in  a  judgment 
for  the  plaintiff  for  $50  and  costs.  From  this  judgment  the 
defendant  prosecuted  an  appeal  to  the  circuit  court,  where  a 
trial  by  jury  resulted,  as  before,  in  a  verdict  and  judgment 
for  the  plaintiff  of  $50.  To  reverse  this  judgment  the  de- 
fendant appeals. 

Mr.  R.  N.  Bishop,  for  the  appellant. 

Messrs.  Sellors  &  Dale,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  same  question  of  law  is  presented  in  this  case  as  in  the 
preceding  one  of  the  Ind.  and  St.  Louis  R.  R.  Co.  v.  Black- 
man,  and  is  decided  in  the  same  way. 

No  instructions  were  given,  and  the  only  remaining  question 
is,  as  to  the  sufficiency  of  the  evidence  to  prove  that  the  in- 
jury resulted  from  the  negligence  of  the  company. 

The  jury  might  fairly  have  inferred  from  the  evidence  that 
the  killing  was  caused  by  the  failure  to  ring  the  bell  or  sound 
the  whistle,  and  the  rapid  speed  of  the  train. 

There  is  apparently  no  sufficient  reason  to  disturb  the  find- 
ing of  the  jury. 

The  judgment  is  affirmed.  Judgment  affirmed. 


122  C.  &  A.  E.  K.  Co.  V.  McDaniels.  [Jan.  T., 


Stiilenieiit  of  the  cast 


Chicago  and  Alton  Raileoad  Company 


Sylvanus  McDaniels. 

1.  Negmgknce  op  railkoad  company— /aiZ-wre  to  ring  bell  and  sound 
wldstle  entire  didance  required.  The  omission  of  a  railroad  company  to 
ring  a  bell  or  sound  a  whislle  for  tlie  wliole  distance  required  by  statnle  at 
the  crossing  of  a  public  highway,  b}'  its  trains,  being  eiglity  rods,  will  sub- 
ject the  company  to  tlie  penalty  given,  but  this  will  not  subject  it  to 
liability  in  an  action  for  damages,  unless  they  were  caused  by  reason  of 
such  neglect. 

2.  Same — question  of  fact.  Where  a  railroad  company,  on  approaching 
a  higiiway  crossing  with  its  engine  and  train,  did  not  ring  a  bell  or  sound 
a  whistle  until  within  forty  rods  of  the  crossing,  and  plaintifl's  cow,  after 
this  signal,  ran  off  the  track  and  down  by  the  side  of  it  about  one  hundred 
feet,  and  then  ran  upon  the  track  ahead  of  the  train  and  was  killed  :  Held, 
that  whetlier  the  injury  was  caused  by  the  failure  to  ring  the  bell  or  sound 
the  whistle  the  entire  distance  of  eighty  rods,  before  reaching  the  crossing, 
was  a  question  of  f;i,ct  for  the  jurj^  and  in  uo  respect  a  question  of  law  for 
the  court  to  pass  upon. 

3.  In  such  a  case  an  instruction  that,  if  the  beil  was  not  rung  or  the 
whistle  not  sounded  at  eighty  rods  from  the  crossing,  and  not  continued 
until  the  crossing  was  reached,  and  the  cow  w^as  killed  by  the  train,  to  find 
for  the  plaintiff,  unless  defendant  had  shown  that  such  omission  could  not 
have  avoided  the  killing,  and  that  the  burden  of  proving  such  fact  was 
upon  the  defendant,  was  held  erroneous,  as  it  instructed  the  jury  as  to  the 
weight  and  sufficiency  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  the  appellee 
against  the  appellant  to  recover  the  value  of  a  cow  alleged 
to  have  been  killed  by  the  negligence  of  the  appellant.  The 
killing,  and  failure  to  ring  or  blow  eighty  rods  from  the  cross- 
ing of  the  public  highway  where  the  cow  stood,  was  not  dis- 
puted on  the  trial,  but  the  appellant  claimed  there  was  no 
connection  between  such  failure  and  the  killing,  for  the 
reason  that  the  whistle  was  sounded  about  fortv  rods  from  the 
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crossing,  when  the  cow  ran  off  the  track  and  down  by  the  side 
of  it  about  one  hundred  feet,  and,  while  the  whistle  was 
sounding,  ran  back  upon  the  track  ahead  of  the  train  and 
was  thus  killed. 

The  plaintiff's  third  instruction,  referred  to  in  the  opinion 
as  objectionable,  was  as  follows  : 

''The  court  instructs  the  jury  for  the  plaintiff,  that,  by  the 
laws  of  this  State,  it  is  the  duty  of  the  defendant  to  ring  the 
bell  or  whistle  the  whistle  of  its  locomotive  at  the  distance  of 
at  least  eighty  rods  from  the  place  where  the  railroad  crosses 
any  public  street  or  highway,  and  be  kept  ringing  or  whistling 
until  such  street  or  highway  is  reached  ;  and  if  the  jury  be- 
lieve, from  the  evidence,  that  on  or  about  the  13th  of  Septem- 
ber, 1869,  the  cow  of  the  plaintiff  strayed  and  got  upon  the 
track  of  the  defendant  at  a  highway  crossing,  at  or  near 
Yatesville,  in  Morgan  county,  and  that  while  so  then  and 
there  upon  the  track,  the  train  of  the  defendant  approached 
and  failed  to  ring  the  bell  or  whistle  the  whistle  of  its  loco- 
motive, at  least  eighty  rods  from  such  crossing,  and  that  the 
cow  of  the  plaintiff  was  then  and  there  killed  by  such  train, 
then  the  jury  should  find  a  verdict  for  the  plaintiff,  and  assess 
such  damages  as  the  testimony  shows  the  cow  to  have  been 
worth,  unless  the  defendant  has  satisfied  the  jury  by  a  pre- 
ponderance of  evidence  that  such  failure  could  not  have 
averted  the  injury;  and  that  the  burden  of  proof  to  establish 
such  fact  is  upon  the  defendant." 

The  defendant's  first  instruction,  which  was  refused,  is  as 
follows : 

"The  court  instructs  the  jury  that  if  they  find,  from  a 
preponderance  of  the  evidence,  that  there  was  no  connection 
between  the  failure  to  ring  the  bell  or  blow  the  whistle  and 
the  killing  of  the  cow,  then  the  jury  ought  to  find  a  verdict 
for  the  defendant,  although  the  jury  may  believe  the  cow  was 


124  C.  &  A.  R.  R.  Co.  V.  McDaniels.  [Jan.  T., 

Opinion  of  tlu'  Court. 

killed  by  the  defendant's  locomotive,  and  that  there  was  a 
failure  to  ring  the  bell  or  blow  the  whistle  from  a  point 
eighty  rods  from  the  road  crossing  to  that  point,  unless  the 
jury  believe  the  cow  was  killed  by  some  misconduct  or  negli- 
gence other  than  the  failure  to  ring  the  bell  or  blow  the 
whistle." 

The  jury  found  for  the  plaintiff  below. 

Mr.  Heney  E.  Dummer,  for  the  appellant. 

Messrs.  Goheen  &  Shinn  and  Messrs.  Morrison  & 
Whitlock,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

One  ground  of  error  assigned  on  the  record  in  this  case,  is 
the  giving  of  the  following  instruction  to  the  jury,  to  wit: 

"The  court  instructs  the  jury  for  the  plaintiff,  that  omission 
to  ring  a  bell  or  sound  a  whistle  at  a  road  crossing  is  p7-ima 
facie  evidence  of  negligence,  and  if  the  jury  believe,  from  the 
evidence,  that  the  cow  of  the  plaintiff  strayed  and  got  upon 
the  track  of  the  defendant  at  or  near  a  road  crossing  at 
Yatesville,  in  Morgan  county,  and  that  while  on  said  track 
the  train  of  the  plaintiff  approached  and  omitted  to  ring  the 
bell  or  whistle  tlie  whistle  of  the  locomotive  at  eighty  rods 
from  said  crossing,  and  failed  to  keep  the  bell  ringing  or  the 
whistle  whistling  until  the  crossing  was  reached,  and  that  the 
cow  of  plaintiff  was  killed  by  such  train,  then  the  jury  will 
find  for  the  plaintiff,  and  assess  his  damages  at  the  value  of 
said  cow,  as  shown  by  the  evidence,  unless  the  defendant  has 
shown  by  testimony  that  the  failure  so  to  ring  the  bell  or 
whistle  the  wdiistle,  could  not  have  averted  the  killing  of  the 
cow;  and  the  burden  of  proof  is  upon  defendant  to  show  such 
fact." 

This  instruction  was  erroneous,  in  that  it  instructed  the 
jury  as  to  the  weight  of  evidence.  The  statute,  after  prescrib- 
ing a  certain  penalty  for  the  failure  to  ring  a  bell  or  sound  a 
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whistle  for  the  distance  specified  from  the  ci-ossing  of  a  pub- 
lic highway  or  street,  provides,  "and  the  corporation  owning 
the  railroad  shall  be  liable  to  any  person  injured  for  all  dam- 
ages sustained  by  reason  of  such  neiilect."  The  omission  to 
ring  the  bell  or  sound  the  whistle  for  the  required  distance, 
would  render  the  company  liable  for  the  penalty,  but  would 
not  subject  it  to  liability  in  an  action  for  damages,  unless  the 
damages  complained  of  were  sustained  by  reason  of  such 
neglect.  Galena  and  Ohio  Union  Raihoad  Co.  v.  Loomis,  13 
IlL  548. 

The  plaintiff's  testimony  showed  that  the  whistle  was  not 
sounded  nor  the  bell  rung  for  tlie  full  distance  of  eighty  rods 
from  the  crossing,  but  that  the  whistle  began  to  be  sounded 
at  a  point  only  thirty  or  forty  rods  distant  from  the  crossing; 
that  when  the  whistle  sounded  the  cow  ran  off  the  track  and 
down  by  the  side  of  it  about  one  hundred  feet,  and  then  ran 
upon  the  track  ahead  of  the  train  and  was  killed.  The  de- 
fendant introduced  no  testimony  whatever.  Whether  the 
injury  to  the  animal  was  caused  by  the  failure  to  sound  the 
whistle  or  ring  the  bell  for  the  entire  distance  of  eighty  rods 
from  the  crossing,  was  a  question  of  fact  for  the  jury,  and  in 
no  respect  a  question  of  law  for  the  court  to  pass  upon,  and 
the  court  should  not  have  pronounced  upon  the  effect  of  the 
plaintiff's  testimony  upon  the  point,  as  it  did,  by  virtually 
telling  the  jury,  by  this  instruction,  that  the  evidence  in  this 
respect  was  sufficient,  and  entitled  the  plaintiff  to  recover, 
unless  the  defendant  had  shown  by  testimon)'  that  the  failure 
to  ring  the  bell  or  sound  the  whistle,  for  the  entire  distance 
of  eighty  rods  from  the  crossing,  could  not  have  caused  the 
killing  of  the  cow,  and  that  the  burden  of  proof  was  on  the 
defendant  to  show  such  fact.  For  the  same  reason  plaintiff's 
third  instruction  should  not  have  been  given,  and  the  defen- 
dant's first  refused  instruction  should  have  been  given. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James  P.  Attoersow 

V. 

Frank  W.  Smith  et  al. 


1.  Landlord  and  tenant — attornment  under  false  daim — disputing 
landlord's  title.  Where  a  person  entered  into  possession  of  land  under  one 
landlord,  and  was  then  induced  to  attorn  to  another  under  the  belief  and 
upon  the  claim  and  representation  of  such  other  person  that  he  had  the 
title  to  the  premises,  and  when  sued  in  ejectment  permitted  his  second 
landlord  to  defend  in  his  name,  under  an  agreement  to  indemnify  him 
against  costs,  and  held  possession  for  him  until  evicted  in  the  suit,  where- 
upon he  paid  rent  to  the  original  landlord,  who  was  plaintiff  in  the  eject- 
ment  suit :  Held,  that  a  recovery  for  rent  in  a  suit  against  the  tenant  by 
the  heirt^  of  second  landlord,  was  erroneous,  and  that,  to  sanction  such  re- 
covery, vould  be  giving  a  premium  to  falsehood  and  subject  a  tenant,  who 
had  done  no  wrong,  to  a  double  payment  of  rent. 

2.  The  maximythat  a  tenant  shall  not  dispute  the  title  of  his  landlord 
has  no  just  application  to  such  a  case.  A  person  having  entered  into  pos- 
session of  land  under  one,  and  who  was  induced  to  attorn  to  another  un- 
der the  belief  and  upon  the  claim  of  the  latter  that  he  has  title,  when  sued 
for  the  rent  by  the  heirs  of  such  second  landlord,  may  show  in  defense 
that  his  attornmept  had  been  procured  by  a  false  claim  of  title,  and  that 
the  rent  had  been  demanded  and  paid  to  the  landlord  from  whom  he  de- 
rived his  possession,  as  the  rightful  owner. 

3.  It  was  contended  that  a  new  trial  was  taken  in  the  ejectment  suit 
after  the  eviction  of  the  tenant,  which  the  record  failed  to  show.  But  it 
seems  that  such  fact  would  not  affect  the  merits  of  the  case.  Upon  evic- 
tion in  the  suit,  the  tenant  was  liable  for  mesne  profits,  and  having  no 
guaranty  of  protection  against  such  liability,  and  the  landlord  having 
failed  to  establish  his  claim  by  which  he  procured  the  attornment,  the 
tenant  was  justified  in  regarding  it  as  groundless  and  protecting  himself 
from  a  prosecution  for  mesne  profits. 

4.  It  seems  that  a  tenant  may  show,  in  defense  of  a  suit  by  his  land- 
lord for  rent,  that  the  landlord's  title  has  expired,  or  that  a  claim  had  been 
made  on  the  tenant  by  one  who  has  the  real  title,  andean  enforce  payment 
of  the  rents  from  him  in  an  action  for  use  and  occupation,  if  there  has 
been  a  fresh  demise,  or  an  arrangement  equivalent  to  one,  or  in  a  proceed- 
ing to  recover  mesne  profits,  and  the  tenant  has  submitted  to  such  claim. 
But  in  such  cases,  the  burden  of  proof  is  on  the  tenant. 
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Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

INIessrs.  Dale  &  Burnett,  for  the  appellant. 
Mr.  David  Gillespie,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

The  facts  of  this  case  have  not  been  developed  as  clearly  as 
is  desirable,  but  as  presented  by  the  record  they  are  substan- 
tialK'  as  follows  : 

In  the  fall  of  1857,  one  Ballard  was  in  possession  of  a  farm 
in  Madison  county,  as  tenant  of  one  Wait.  The  appellant, 
Anderson,  bought  Ballard's  possession  and  entered  upon  tlie 
land.  Ill  1858,  Smith,  the  father  of  these  appellees,  was  ])ass- 
ing  through  Madison  county,  saw  Anderson,  and,  clain»ing  to 
own  the  land,  demanded  payment  of  rent.  Anderson,  believ- 
ing him  to  be  the  owner,  paid  him  $70.  Before  anything  fur- 
ther was  paid.  Wait  appeared,  claimed  the  rent,  and  brought 
an  action  of  ejectment  against  Anderson.  Anderson  did  not 
wish  to  defend,  having  no  interest  in  the  issue,  but  the  attor- 
ney of  Smith  persuaded  him  to  permit  the  defense  to  be  made 
in  his  name,  promising  that  he  should  be  subjected  to  no 
costs.  Anderson  consented  and  remained  on  the  land,  will- 
ing to  pay  rent,  but  uncertain  as  to  whom  it  was  due.  The 
action  terminated  in  a  judgment  for  Wait,  who  caused  a  writ 
of  possession  to  be  issued  in  1865,  under  which  Anderson  was 
evicted.  Anderson  settled  with  Wait  for  the  rents,  paying 
him  the  amount  due.  Smith,  in  the  meantime,  had  died,  and 
in  1869  his  heirs  brought  this  suit  against  Anderson  to  re- 
cover the  back  rents.  It  resulted  in  a  verdict  for  the  plain- 
tiffs, and  Anderson  prosecuted  this  appeal. 

The  record  in  the  ejectment  suit  was  not  produced,  but  the 
facts  in  regard  to  it,  as  ahove  stated,  were  testified  to  by  the 
witnesses  on  both  sides  Avithout  objection. 
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On  the  facts  disclosed  in  this  record,  the  plaintiffs  should 
not  have  recovered.  The  judgment  seems  to  have  been  ob- 
tained by  applying  the  maxim  that  a  tenant  can  not  dispute 
the  title  of  his  landlord.  But  this  principle  has  no  just  ap- 
plication to  the  present  case.  A  tenant  who  has  acquired  pos- 
session from  his  landlord  must  surrender  it  back  before  dis- 
puting his  landlord's  title.  But  a  person  entering  under  one 
landlord,  and  then  attorning  to  another  under  the  belief 
that  the  latter  has  the  title  and  should  receive  the  rent,  must 
certainly  be  permitted  to  show  that  such  belief  was  founded 
on  a  misapprehension  of  the  facts,  and  that  the  title  claimed 
by  the  second  landlord  has  been  adjudged  to  be  in  the  first. 
If  the  tenant  can'  not  resist  a  demand  for  rent  made  by  the 
second  landlord  by  showing  that  his  attornment  had  been  pro- 
cured by  a  false  claim  of  title,  and  that  the  rent  had  been  de- 
manded by  the  landlord  from  Avhom  the  possession  was  de- 
rived, and  paid  to  him  as  the  rightful  owner,  we  should 
sim]>lv  be  giving  a  premium  to  falsehood,  and  subjecting  to  a 
double  payment  a  tenant  who  has  done  no  wrong.  The  legal 
maxim  upon  which  counsel  rely,  leads  to  no  such  injustice. 

The  case  supposed  is  that  of  the  present  litigants.  Counsel 
for  appellees  claim  that  Smith  was  the  real  owner,  and  that, 
after  the  first  judgment  in  favor  of  Wait,  and  the  eviction  of 
Anderson  under  the  writ  of  possession,  the  litigation  was  re- 
sumed. AYe  know  nothing  of  that  from  this  record,  but  how- 
€ver  it  maybe,  the  fact  is  conceded  that  there  was  a  judg- 
ment and  eviction.  Anderson  had  permitted  Smith's  attorney 
to  defend  the  suit  in  his  name,  and  when  the  judgment  was 
rendered  against  him  he  became  liable  to  Wait  for  the  back 
rents  in  the  shape  o^ mesne,  profits.  He  had  no  guaranty  from 
Smith  to  protect  him.  Smith  had  failed  to  establish  his  claim 
of  title  by  making  which  he  had  procured  Anderson's  attorn- 
ment. Anderson  was  justified  in  regarding  that  claim  as 
groundless.  He  had  been  induced  to  attorn  to  Smith  by  a 
false  clamor,  and  Smith  had  failed  to  protect  him.  Whether 
the  title  was  really  in   Smith  or  not,  Anderson  had   a  right, 
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after  the  judgment  and  eviction,  to  act  upon  the  belief  that  it 
was  in  Wait,  and  protect  himself  from  a  prosecution  for  mesne 
profits  by  a  voluntary  settlement  for  the  rent.  In  doing  this 
he  was  violating  no  fealty  due  to  a  landlord.  He  was  doing 
Smith  no  wrong.  He  was  simply  protecting  himself  against 
the  unjust  consequences  that  might  accrue  to  him  in  conse- 
quence of  his  having  acted  on  faith  in  the  professions  of 
Smith,  which  the  latter  had  failed  to  make  good.  He  was 
paying  the  rent  where,  as  the  case  then  stood,  it  rightfully 
belonged,  and  where  he  could  have  been  compelled  to  pay  it 
by  legal  process. 

The  views  we  have  expressed  are  fully  supported  by  the 
case  of  Mounijoy  v.  Collier,  1  Ellis  &  Blackburn,  72  E.  C.  L. 
630,  where  Justice  Eale,  after  remarking  that  there  are  nu- 
merous authorities  to  show  that  a  tenant  is  not  estopped  from 
showing  his  landlord's  title  had  expired,  uses  the  following 
language:  "And  justice  requires  that  he  should  be  permitted 
to  do  so,  for  a  tenant  is  liable  to  the  person  who  has  the  real 
title,  and  may  be  forced  to  pay  him  either  in  an  action  for  use 
and  occupation,  if  there  has  been  a  fresh  demise,  or  an  ar- 
rangement equivalent  to  one,  or  in  trespass  for  the  mesne 
profits.  It  would  be  unjust  if,  being  so  liable,  he  could  not 
show  that  as  a  defense."  The  other  judges,  in  delivering  their 
opinions  in  the  case,  adopt  a  similar  line  of  remark,  holding 
that  this  defense  can  be  set  up  if  a  claim  is  made  on  the  ten- 
ant by  the  person  entitled  to  the  mesne  profits,  and  there  is  a 
submission  on  the  part  of  the  tenant.  Of  course  the  burden 
of  proof,  in  such  cases,  would  be  on  the  tenant,  and  in  the 
case  before  us  the  proof  was  made  by  him,  showing  an  actual 
-eviction  under  the  judgment  in  ejectment. 

On  the  evidence  on  this  record,  the  verdict  should  have 
been  for  the  defendant.  The  instructions  of  the  court  were 
inconsistent  with  the  view  we  have  taken  of  this  case,  and 
tended  to  produce  this  erroneous  verdict. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 
9— 63d  III. 
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Hakriet  Sawyer 

V. 

Jesse  S.  Cox. 

1.  Title — Illinois  Central  Railroad  lands.  The  act  of  Congress  grant- 
ing lands  to  the  State  of  Illinois,  donating  lauds  in  aid  of  the  construction 
of  the  Central  Railroad,  and  the  certified  schedules  issued  by  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the  General  Laud  Office,  are  evi- 
dence of  title  in  the  State. 

2.  Lost  conveyance — parol  proof.  When  it  is  shown  that,  under  the  act 
of  February  19,  1851,  the  Governor  of  the  State  had  executed  a  deed  of 
the  donated  lauds  to  the  railroad  company,  which,  owing  to  its  great  length, 
had  not  been  recorded,  and  was  burned,  parol  proof  of  its  contents  is  ad- 
missible, j 

3.  Corporation  (Zef(Z — who  may  execute.  A  deed  in  which  a  corporation 
is  declared,  in  the  body  of  it,  to  be  the  grantor,  and  signed  by  "Johu  New- 
ell, V.  President,"  attested  by  the  seal  of  the  corporation,  is  prima  facie 
well  executed,  and  is  the  deed  of  the  corporation. 

4.  Acknowledgment.  An  officer  of  a  corporation  whose  duty  it  is  to 
countersign  and  register  its  deeds,  is  not  thereby  disqualified  from  taking 
acknowledgment  thereof,  as  a  notary — his  signature  not  beiug  necessary  to 
the  validity  of  the  instrument. 

5.  Government  surveys — of  paramount  authority.  The  purchaser  of 
government  lauds  acquires,  by  his  patent,  title  to  all  of  the  laud  embraced 
within  the  boundary  lines  of  the  tract  purchased,  even  though  the  survey 
be  inaccurate,  for  the  boundaries,  when  fouud,  must  control  the  uotes  and 
plat  of  the  survey.  The  plats  and  uotes  of  the  survey  are  intended  to  rep- 
resent what  was  done  in  the  field,  and  must  yield  to  the  lines  and  courses 
when  fouud.  But  when  the  monuments  designating  the  boundaries  are 
obliterated  and  can  not  be  found,  they  cau  oulj^  be  relocated  by  the  field 
notes  and  plats  of  the  original  survey.  In  doing  this,  resort  must  be  had 
to  other  known  lines  and  monuments  as  a  basis  of  survey.  Unless  this  be 
done,  a  party  in  possession  under  an  assumed  survey,  and  with  the  consent, 
can  not  be  disturbed.  Parties  having  no  title  to  land,  nor  holding  an 
equitable  title,  can  not  encumber  the  title,  nor  bind  parties  in  law,  so  as  to 
prevent  the  enforcement  of  legal  rights  when  acquired,  especially  stran- 
gers to  the  transaction. 

6.  Practice — as  to  irregular  assignments.  After  an  assignee  of  a  land 
contract  has  received  the  deed  for  which  it  provides,  inquiry  cau  not  be 
made,  in  a  suit  in  ejectment,  whether  the  form  of  assignment  was  in  all  re» 
spects  regular. 
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Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Jesse  S.  Cox 
against  Harriet  Sawyer,  to  recover  the  northwest  quarter  of 
section  6,  township  12  north,  range  8  east  of  the  third  jirin- 
cipal  meridian,  in  Coles  county.  Trial  was  had  by  the  court, 
resulting  in  judgment  in  favor  of  Cox  for  20  acres  off  the 
south  side  of  the  tract. 

The  tract  in  dispute  was  comprised  in  the  grant  made  by 
the  act  of  Congress  September  25,  1850,  to  the  State  of  Illi- 
nois, in  aid  of  the -construction  of  the  Illinois  Central  Rail- 
road. The  lands  passed  from  the  State  to  that  company  under 
its  act  of  incorporation  passed  February  19,  1851,  and  the 
deed  made  by  the  Governor  to  the  company  in  compliance 
with  that  act,  the  date  of  the  deed  being  the  same  as  that  of 
the  law  requiring  it. 

It  may  be  stated,  as  matter  of  history,  that  the  granted  lands 
had  been  conveyed  by  the  company  in  trust  to  John  Moore, 
Morris  Ketchum  and  Samuel  D.  Lockwood,  and  re-conveyed 
by  them  to  the  company ;  and  that  sale  of  this  particular  tract 
had  once  been  made  to  Thomas  Jaques  and  others  by  contract, 
which  was  subsequently  canceled. 

On  the  first  of  April,  1862,  the  whole  of  the  section  was  sold 
in  forty-acre  contracts  to  M.  A.  Lawrence,  John  Shanklin, 
and  Harriet  Sawyer.  This  sale  was  evidenced  by  duplicate 
contracts,  all  of  which  were  destroyed  by  the  fire  of  October, 
1871,  having  been  surrendered  for  cancellation  on  the  issuance 
of  deeds,  on  payments  being  completed  for  the  various  tracts. 
It  was  shown  that  they  took  possession  under  these  contracts, 
and  afterwards  sold  by  assignment  of  contracts  480  acres,  in- 
cluding the  northwest  quarter,  to  Henry  O'Byrne,  who  took 
possession  under  his  assignments,  and  held  until  the  time  of 
his  death ;  after  which  the  administrator  of  O'Byrne  sold  to 
Cox,  the  appellee,  the  northwest  quarter,  assigning  to  him  the 
contracts  therefor.     Cox,  having  made  full  payment  to  the 
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railroad  company,  received  a  deed  for  the  northwest  quarter 
in  the  usual  form  of  deeds,  which  bore  the  following  attesta- 
tion :  m 

"  In  witness  of  which  the  grantor  has  set  its  seal  and  caused 
these  presents  to  be  signed  by  its  Vice  President,  and  coun- 
tersigned by  the  Land  Commissioner  and  Secretary  of  the 
Land  Department,  this  twenty-fifth  day  of  January,  A.  D, 
187L 

[Seal.]  John  Newell,  Vice  PresH. 

J.  B.  Calhoun,  Land  Commissioner. 

P.  Daggy,  Secretary"  » 

The  acls*nowledgment  was  made  by  "The  Illinois  Central 
Railroad  Company,  by  John  Newell,  its  Vice  President,"  be- 
fore Peter  Daggy,  a  notary  public,  in  the  usual  form. 

The  controversy  arises  in  this  way  :  The  section  is  frac- 
tional, not  an  even  640  acres.  The  lines  of  survey  had  dis- 
appeared. When  Lawrence,  Shanklin  and  Sawyer  sold  to 
O'Byrne,  they  assigned  the  railroad  contracts  for  the  north- 
west quarter  without  reservation.  Before  the  sale  to  O'Byrne 
a  survey  was  made,  he  being  present,  and  an  arbitrary  line 
run  between  what  was  supposed  to  be  the  northwest  quarter 
and  the  southwest  quarter,  on  which  stakes  were  set.  It  did 
not  then  appear,  nor  did  it  satisfactorily  appear  on  the  trial 
below,  that  this  line  was  upon  the  government  survey.  It  was 
proved  to  have  been  agreed  that  O'Byrne  was  to  take  all  of 
the  section  north  of  that  arbitrary  line,  (although  the  assign- 
ment to  him  of  the  railroad  contract  was  without  reservation,) 
and  sufficient  to  make  up  480  acres,  to  be  taken  from  the  east 
end  of  the  south  half  of  the  section  ;  that  he  actually  took 
the  nortl^  half,  354.87  acres,  and  from  the  east  side  of  the 
south  half  125.13  acres. 

It  was  shown  by  stipulation  that  the  appellant,  Harriet 
Sawyer,  held,  by  title  from  the  railroad  company,  the  south- 
west quarter,  and  had  occupied  and  cultivated  up  to  the  arbi- 
trary line  referred  to,  down  to  the  commencement  of  the  suit, 
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and  that  appellee,  Cox,  had  occupied  and  cultivated  down  to 
the  same  line.  The  object  of  the  suit,  on  the  part  of  Cox, 
was  to  show  that  the  true  line  of  government  survey  was 
twenty  rods  south  of  the  arbitrary  line,  and  that  under  his 
assignment  from  O'Byrne,  and  his  deed  from  the  railroad  com- 
pany, he  was  entitled  to  have  the  disputed  strip  of  twenty  rods 
in  width.  The  numerous  objections  raised  to  the  competency 
of  testimony  are  fully  stated  in  the  opinion. 

Messrs.  Henry  &  Kead,  for  the  appellant. 

Messrs.  Parker  &  McIntyre,  for  the  appellee. 

Mr.  Justice  Wat,ker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  appellee,  in 
the  circuit  court  of  Coles  county,  against  appellant,  to  recover 
a  tract  of  land.  The  declaration  contains  three  counts  :  the 
first  claims  the  full  quarter  section,  being  the  northwest  quar- 
ter of  section  6,  township  12  north,  range  8  east  of  the  third 
principal  meridian;  the  second,  a  strip  described  by  metes  and 
bounds  on  the  same  quarter ;  and  the  third,  a  strip  twenty  rods 
in  width  on  the  south  side  of  the  quarter. 

The  case  was  tried  by  the  court  by  consent,  without  a  jury, 
when  the  court  found  for  the  plaintiff  below  on  the  third 
count,  and  rendered  judgment  in  his  favor  for  the  strip  twenty 
rods  in  width  on  the  south  side  of  the  quarter;  from  which 
defendant  has  prosecuted  this  appeal,  and  asks  a  reversal. 

It  is  first  objected  that  the  appellee  failed  to  show  title  in 
himself  by  a  regular  chain  from  the  general  government.  The 
first  proof  offered  was  the  act  of  Congress  appropriating  lands 
for  the  construction  of  a  railroad  from  Chicago  to  Mobile,  by 
which  the  title  became  vested  in  the  State  upon  a  selection 
being  made.  Certificates  of  the  Secretary  of  the  interior  and 
the  Commissioner  of  the  General  Land  Office,  that  certain 
lands  had  been  selected  by  the  State  of  Illinois  under  the  act 
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setting  apart  lands  for  building  the  road,  which  embraces  the 
quarter  in  controversy,  were  also  read  in  evidence.  This  act 
and  these  certificates  proved  the  title  in  the  State. 

An  act  of  the  general  assembly  (February  3  9,  1851,)  was 
read,  which  authorized  the  Governor  to  deed  the  land  thus 
donated  and  selected  to  the  Illinois  Central  Railroad  Company. 
It  was  proved  by  Peter  Daggy  that  the  Governor  executed 
the  deed;  that  it  included  this  quarter  section;  that  owing  to 
its  great  length  it  had  never  been  recorded,  and  had  been  de- 
stroyed by  the  recent  conflagration  in  Chicago,  together  with 
other  papers  and  books  of  the  company. 

This  evidence,  w^e  think,  sufficiently  proves  the  execution 
and  contents  of  the  deed  and  its  destruction,  to  render  the 
parol  evidence  admissible  to  establish  the  conveyance;  and 
unrebutted  and  unimpaired  in  its  force  by  cross-examination 
or  otherwise,  we  are  of  the  opinion  that  it  sufficiently  proves 
the  conveyance  to  the  company. 

A  deed  for  the  premises  from  the  railroad  company  to  ap- 
pellee was  read  in  evidence  against  the  objection  of  appellant. 

It  is  first  urged  that  the  execution  of  the  deed  is  defective, 
because  it  is  not  signed  by  the  company.  It  is  signed  by  the 
vice-president,  with  the  seal  of  the  company  attached,  and  at- 
tested, by  the  Secretary. 

In  the  case  of  PhiUips  v.  Coffee,  17  111.  154,  it  was  said  that 
the  execution  of  the  deed  by  the  president  of  the  bank,  with 
the  seal  annexed,  afforded  prima  facie  evidence  that  it  was  the 
seal  of  the  bank,  and  the  instrument  was  held  to  be  valid.  Ju 
that  case  the  deed  was  signed  by  the  president  of,  and  not  in 
the  name  of  the  bank.  The  president,  being  the  head  of  these 
corporations  aggregate,  unless  prohibited  by  charter  or  re- 
stricted by  their  by-laws,  acts  for  the  body,  and  through  him 
they  execute  their  contracts  and  agreements  ;  and  when  his 
name  appears  to  an  instrument  purporting  to  bind  the  com- 
pany, the  law  will  presume  it  is  executed  by  sufficient  author-,, 
ity  from  the  body. 
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AH  persons  know  that  the  vice-president  of  such  bodies 
acts  and  is  authorized  to  act  in  the  place  of  the  president  in 
■case  of  his  absence,  inability  to  perform  the  duties  of  his  of- 
fice, or  when  it  is  vacant.  This  is  the  daily  custom,  and  is 
never  challenged.  A  large  amount  of  the  business  of  these 
bodies  of  much  importance  is  thus  transacted,  and  we  are 
aware  of  no  adjudged  case  where  the  validity  of  such  acts  has 
been  questioned.  Why  have  a  vice-president,  if  he  may  not, 
when  occasion  requires,  act  instead  of  the  president?  If  not, 
what  are  his  duties?  AVhy  create  such  an  office,  unless  he 
may  so  act  as  the  name  of  his  office  implies?  We  are  at  a 
loss  to  perceive  even  a  plausible  reason  for  this  objection. 

It  is  also  urged  that  the  seal  attached  to  the  de^d  was  not 
proved  to  have  been  that  of  the  company. 

The  same  objection  was  raised  in  the  case  of  Phillips  v.  Cof- 
fee, supra,  and  was  held  to  be  without  validity.  There  would 
be  the  same  reason  for  requiring  an  individual  to  prove  the 
seal  he  had  attached  to  a  deed  was  his,  as  to  require  proof 
when  the  seal  of  a  corporation  is  attached  ;  and  yet  no  one 
has,  so  far  as  Ave  are  aware,  ever  thought  of  requiring  such 
proof.  But  the  question  is  settled  by  the  case  of  Phillips  v. 
Coffee,  supra,  and  we  can  not  perceive  the  slightest  reason  for 
in  anywise  modifying  the  conclusion  there  announced. 

It  is  objected  that  the  deed  from  the  railroad  company  to 
appellee  was  not  properly  acknowledged.  We  see  no  objec- 
tion to  the  vice  president  appearing  for  the  company  and  ac- 
knowledging the  deed.  Appellant^s  counsel  has  not  suggested, 
nor  can  we  perceive  how  the  company  could  have  otherwise 
acknowledged  the  deed;  nor  do  we  see  any  force  in  the  objec- 
tion that  Daggy  took  the  acknowledgment  and  made  the  cer- 
tificate. He  at  most  but  attested  the  execution  of  the  deed, 
and,  like  any  other  witness,  could  take  the  acknowledgment, 
if  an  officer  authorized  by  law.  We  have  no  evidence  that 
the  by-laws  of  the  company  required  it  to  be  attested  by  him 
as  one  of  the  steps  necessary  to  the  validity  of  the  deed. 
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Having  established  title  to  the  entire  quarter  of  land,  the  ques- 
tion then  presents  itself,  whether  appellee  proved  the  boundary 
between  it  and  the  southwest  quarter  at  the  place  he  claims  it 
was  located  bj^  the  general  government.  And  to  recover  the 
strip  for  which  he  obiained  judgment,  he  was  bound  to  prove 
that  the  line  previously  recognized  and  run  by  a  surveyor,  and 
to  which  appellant  claimed  and  had  possession,  was  erroneous, 
and  the  line  to  which  he  claimed  and  recovered  is  the  true 
boundary  between  the  two  quarters. 

The  evidence  of  the  various  surveys  of  these  lines  is  mea- 
gre, indefinite  and  unsatisfactory  in  its  character.  No  plat  or 
field  notes  of  any  of  the  surveys  are  given  in  the  record;  nor 
is  there  any  evidence  from  which  it  may  be  seen  how  the  sur- 
veyors arrived  at  their  conclusions  when  the  lines  were  located. 
They  do  not  seem  to  have  started  at  known  and  recognized 
true  interior  section  corners  in  the  township,  or  that  there 
was  not  to  be  found  all  or  a  portion  of  the  original  corners  to 
section  6.  For  aught  we  can  see,  the  lines  may  have  been  ar- 
bitrarily run,  without  reference  to  original  corners  or  lines. 
When  the  survey  was  commenced  on  the  township  lines  four 
miles  east  and  six  miles  north,  there  is  nothing  to  show  that 
any  evidence  was  found  of  the  position  of  any  other  corners 
established  by  the  government  on  these  lines.  It  does  not 
appear  whether  a  single  government  corner  was  found  for 
mile  and  half  mile  distances  along  either  line,  or  that  the 
northwest  corner  of  the  township  Avas  found,  or  if  not,  hoAV  it 
was  established. 

The  object  of  these  surveys  is,  first,  if  practicable,  to  find 
the  original  corners  established  by  the  surveys  made  by  the 
authority  of  the  government.  It  is  by  those  lines  and  cor- 
ners the  government  sold  and  persons  purchased  the  public 
lands.  And  when  sold,  the  purchaser,  by  his  patent,  acquired 
title  to  all  of  the  land  embraced  within  the  boundary  lines  of 
the  tract  thus  purchased.  When  the  lines  and  corners  estab- 
lished can  be  found  and  identified,  the  purchaser  acquires  title 
to  all  the   lands  embraced  within  their  limits.     And  it  does 
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not  matter  Avliether  the  surveys  are  accurate,  as  the  boundaries 
when  found  must  control  the  notes  or  plat  of  the  survey. 
Hence  they  govern  the  calls  for  course,  distance  and  quantity. 
The  plats  and  notes  of  the  survey  are  intended  to  represent 
Avhat  was  done  in  the  field,  and  must  yield  to  the  lines  and 
corners  when  found.  But  when  they  have  become  obliterated 
and  can  not  be  found  and  traced  by  natural  or  artificial  mon- 
uments, they  can  only  be  re-located  by  the  field  notes  and 
plats  of  the  original  survey.  And  in  doing  so,  then  resort 
must  be  had  to  known  lines  and  monuments  as  the  basis  on 
which  to  survey  and  fi.nd  where  the  original  lines  and  corners 
were  established  by  the  government  surveyors.  One  of  the 
modes  by  which  such  lost  lines  and  corners  maybe  restored  is 
fully  discussed  in  the  case  of  McClintock  v.  Rogers,  11  111.  279, 
and  perhaps  indicates  one  of  the  most  satisfactory  means  of 
restoring  lost  corners. 

It  then  appearing  that,  at  some  former  period,  a  survey  was 
made  and  the  line  located  between  the  northwest  and  south- 
west quarters  of  section  6,  to  which  appellant  occupies  and 
cultivates,  and  which  he  claims  to  own,  and  appellee  having 
failed  to  show  that  this  line  is  incorrect,  he  should  not  recov- 
er. The  previous  line  seems  to  have  been  claimed,  if  not  re- 
garded, as  correct,  and  it  must  be  shown  to  be  incorrect  before 
a  recovery  can  be  had. 

It  is  true  that  a  witness  was  called  who  stated  the  county 
surveyor  ran  the  line  at  a  difl'erent  place,  but  the  minutes  of 
his  survey,  with  a  certificate  that  he  had  established  the  line 
at  that  place,  are  not  shown.  Nor  does  the  evidence  show 
that  he  placed  monuments  indicating  the  establishment  of  the 
line  between  the  two  quarters.  Nor  does  he  testify  in  the  case, 
but  his  line  is  sought  to  be  established  by  witnesses  who  were 
present,  but,  so  far  as  we  can  see,  took  no  part  in  the  survey. 
But  even  if  they  knew  that  it  was  established  as  a  line,  no 
notice  was  given  to  appellant  that  the  survey  would  be  made, 
and  hence  she  is  not  bound  by  it,  and  not  having  notice,  the 
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survev  must  be  shown  to  be  correct.     In  such  a  case  no  pre- 
sumptions can  be  indulged  in  its  favor. 

It  is  claimed  that  the  first  line  run  was  by  agreement  be- 
tween ])arties  holding  contracts  for  the  purchase  of  the  differ- 
ent portions  of  this  section,  and  that  appellee,  having  received 
an  assignment  of  a  portion  of  those  contracts,  and  ])aid  the 
balance  of  the  purchase  money  and  obtained  his  deed  there- 
under, is  estopped  now  to  dispute  the  correctness  of  that  line. 
The  parties  to  this  agreement  had  no  title  to  the  land,  not 
even  holding  at  the  time  an  equitable  title,  but  simply  an 
agreement  that  might  ripen  into  an  equity  by  complying  with 
its  terms.  They  were  powerless  to  in  any  manner  incumber  the 
legal  title;  or  even  bind  the  parties  to  it  in  law  so  as  to  })re- 
vent  the  enforcement  of  legal  rights  when  acquired,  much  less 
strangers  to  the  transaction.  Had  they  owned  the  land  and 
held  the  legal  title' at  the  time,  it  might  present  a  different 
question. 

Appellee  holding  the  legal  title,  he  is,  in  ejectment,  entitled 
to  recover  any  portion  of  the  quarter  which  may  be  in  the 
possession  of  others. 

It  was  again  urged  that  appellee  failed  to  obtain  a  legal  as- 
signment of  the  contracts  upon  which  he  obtained  the  convey7 
ance  from  the  company.  If  this  be  true  we  fail  to  understand 
how  that  question  can  be  raised  in  an  ejectment  suit.  He  has 
obtained  the  legal  title,  and  it  must  prevail  until  the  convey- 
ance is  set  aside,  as  all  mere  equities  or  irregularities  in  pro- 
curing the  assignments  are  only  cognizable  in  chancery. 

Again,  even  if  O'Byrne's  heirs  have  any  equitable  title  to  this 
quarter,  it  is  not  such  an  outstanding  title  as  can  be  interposed 
to  defeat  a  recovery  under  appellee's  legal  title. 

But,  for  the  errors  indicated,  the  judgment  of  the  court  be- 
low is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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S.  R.  Powell. 

1.  Practice  in  chancer r — upon  allowing  exceptions  to  sufficiency  of 
ansicer.  The  statute  is  imperative,  if  an  answer  is  adjudged  iiisuflScient  ou 
exceptions  filed,  that  the  defendant  must  be  ruled  to  answer  furtiier  before 
the  cause  can  be  set  down  for  a  hearing. 

2.  So,  in  a  suit  to  foreclose  a  mortgage,  where,  upon  allowing  excep- 
tions filed  by  complainant  to  defendant's  answer,  the  court  ent<'red  a 
■decree  of  foreclosure,  it  was  held,  the  decree  was  premature — that  the  de- 
fendant should  have  been  ruled  to  put  in  a  sufficient  answer. 

3.  Same — exceptions  to  answer — icaiver  as  to  its  character  as  such.  And 
it  was  too  late,  upou  appeal  by  the  defendant  to  tliis  court,  for  the  com- 
plainant to  urge  that  the  paper  put  in  by  the  defendant  as  an  answer  was 
no  answer,  as  he  had  treated  it  as  an  answer  by  taking  exceptions  to  it  aa 
the  statute  required. 

Appeal  from  the  Circuit  Court  of  Scott  county  ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Chapman  &  Henderson,  for  the  appellants. 

Mr.  N.  M.  Knapp  and  Mr.  James  M.  Eiggs,  for  the  appel- 
lee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  point  made  on  this  record  raises  a  question  of  practice 
in  chancery,  and  which  must  be  determined  by  our  statute  in 
relation  to  practice  in  chancery.     R.  S.  1845,  Ch.  21. 

The  suit  was  a  bill  in  chancery  to  foreclose  a  mortgage,  and 
an  answer  by  defendant.  To  the  answer  complainant  filed 
exceptions,  which  were  allowed,  and  a  decree  of  foreclosure 
thereupon  entered. 

The  point  is  made  by  appellants  that  this  was  not  correct 
practice,  and  not  in  conformity  with  the  statute. 
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Section  23  of  chapter  21,  title  "Chancery,"  E.  S.  1845, 
provides  Avhere  an  answer  shall  be  adjudged  insufficient,  the 
defendant  shall  file  a  farther  answer,  within  such  time  as  the 
court  shall  direct,  and  on  failure  thereof,  the  bill  shall  be 
taken  as  confessed.  If  such  further  answer  shall  be  likewise 
adjudged  insufficient,  the  defendant  shall  file  a  supplemental 
answer,  and  pay  all  costs  attendant  thereon.  If  that  shall  be 
adjudged  insufficient,  the  defendant  may  be  proceeded  against 
for  a  contempt,  and  the  like  proceedings  be  had  thereon  to 
enforce  the  order  of  the  court  as  in  other  cases  of  contempt. 

In  8uperiiso7's  of  Fulton  County  v.  The  Mississippi  and  Wabash 
R.  R.  Co.  21  111.  338,  this  court  said:  "The  further  answer 
we  understand  to  mean  a  formal  answer,  specially  directed  tO' 
the  matters  excepted  to,  and  to  supply  the  deficiencies  of  the 
first  answer;  and  the  party  excepting  must  state  particularly 
such  parts  of  the  bill  as  he  conceives  are  not  fully  answered, 
and  ask  that  the  defendant  may,  in  such  respect,  put  in  a  full 
answer  to  the  bill." 

The  statute  is  imperative,  if  an  answer  is  adjudged  insuffi- 
cient on  exceptions  filed,  the  defendant  must  be  ruled  ta 
answer  further  before  the  cause  can  be  set  down  for  a  hearing. 
Stone  et  al.  v.  Moore  et  al.  26  111.  165. 

It  is  too  late  now  for  the  appellee  to  say  that  the  paper 
filed  as  an  answer  was  no  answer.  He  treated  it  as  an  an- 
swer by  taking  exceptions  to  it  as  the  statute  required. 

We  are  of  opinion  the  decree  was  premature  on  allowing 
the  exceptions.  The  defendant  should  have  been  ruled  to  put 
in  a  sufficient  answer. 

For  this  error,  the  decree  is  reversed  and  the  cause  re- 
manded. Decree  reversed.^ 

*MiNERVA  A.  Holly  et  al.  v.  S.  R.  Potvell. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Mr.  Justice  Bkeese  : 

This  case  is,  in  all  respects,  like  the  next  preceding  case,  and  is  decided 
in  the  same  way. 

The  decree  is  reversed  and  the  cause  remanded.  Decree  reversed. 
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Fkedekick  Hensoldt 

V. 

Town  of  Peteksburg. 

1.  Spirituous  liquors — sale  in  violation  of  ordinance.  An  ordinance 
relating  to  liceiisis,  and  providing  a  puiiisliuuMit  for  sales  of  liquor  without 
a  license,  was  assailed  ou  the  ground  that  it  was  void,  for  the  rtasou  that 
the  license  fee  was  so  unreasonable  as  to  i\mount  to  a  prohibition,  the 
charter  conferring  power  only  to  regulate  the  traffic.  The  defendant  not 
having  offered  to  pay  any  license,  and  having  sold  without  trying  to  ob- 
tain any  license,  it  was  field,  that  the  question  urged  was  not  involved  iu 
the  case,  and  its  discussion  was  de<;lined. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the 
Hon.  Charles  Turner,  Judge,  presiding. 

This  wa^  a  suit  for  the  violation  of  an  ordinance  of  the 
town  of  Petersburg.  Proof  of  three  sales  of  liquor  was  made, 
and  that  the  defendant  had*  no  license.  It  appeared  that  the 
corporate  authorities  had  raised  the  license  fee  from  $200  to 
$600  per  annum,  which  was  urged  as  amounting  to  an  abso- 
lute prohibition.  It  did  not  ap2)ear  that  defendant  attempted 
to  procure  any  license  whatever. 

Messrs.  Prickett  &  Hamilton,  and  Mr.  Oscar  A.  De 
Leuw,  for  the  appellant. 

Mr.  N.  W.  Branson,  and  Messrs.  Egberts  &  Green, 
for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

I  This  case  does  not  differ  materially  from  the  case  of  Hen- 
soldt V.  The  President  and  Trustees  of  the  Town  of  Petersburg , 
ante,  p.  111. 
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The  same  objections  were  insisted  upon  in  that  case  as  are 
relied  upon  to  reverse  this  one.  It  is  unnecessary  for  us  to 
restate  our  views  on  the  same  questions. 

It  is  insisted,  as  an  additional  reason  for  reversing  this 
judgment,  that  the  amount  fixed  by  the  ordinance  under 
which  these  prosecutions  were  commenced,  for  a  license  tosell 
liquors  in  the  town,  is  so  excessive  and  unreasonable  in 
amount  as  to  constitute  prohibition,  and  therefore  renders  the 
ordinance  void  ;  and  that  the  authority  in  tlie  charter  to  reg- 
ulate the  traffic  in  intoxicating  liquors  does  not  confer  the 
power  to  prohibit  all  traffic  in  them.  We  do  not  think  that 
this  question  can  arise  in  this  case,  and  therefore  decline  to 
discuss  it. 

For  the  reasons  given  in  the  former  opinion,  this  judgment 

is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  The  Lafayette,  Bloomington  and 
Mississippi  Railroad  Co. 

V. 

The  Boaed  of  Supervisoks  of  Ford  County. 

Municipal  subscriptions  to  railroads — of  the  rate  of  interest  the 
hands  should  bear,  in  a  particular  case.  The  charter  of  a  railroad  company, 
authorizing  municipal  subscriptions  to  its  capital  stock,  provided  that  if  a 
vote  of  the  people  of  the  municipality  to  whom  the  question  should  be 
submitted  should  result  in  favor  of  subscription,  the  proper  authorities 
should  issue  bonds  therefor,  "drawing  interest  at  the  rate  of  ten  per  cent 
per  annum."  The  preceding  portion  of  the  same  section,  providing  for 
the  submission  of  the  question  of  subscription  to  the  legal  voters,  contem- 
plated that  the  propositions  submitted  to  the  people  should  specif}'  the 
rate  of  interest  the  bonds  should  bear :  Held,  that  while,  if  the  propositions 
submitted  to  a  vote  should  specify  a  certain  rate  of  interest,  the  authorities 
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would  have  no  power  to  issue  bonds  bearing  a  different  rate,  yet,  where 
the  propositions  submitted  the  question  of  subscribing  stock  and  issuing 
bonds  tlierefor  to  bear  not  to  exceed  ten  per  cent  interest,  the  action  of 
the  voters  giving  the  required  authorit)'  should  be  construed  as  an  assent 
to  the  subscription  of  stock,  to  be  paid  for  in  bonds  bearing  the  rate  of 
interest  prescribed  by  the  act — ten  per  cent. 


f  This  is  an  application  to  this  court  for  a  writ  of  mandamus 
to  compel  the  board  of  supervisors  of  Ford  county,  in  this 
State,  to  issue  the  bonds  of  the  county  to  the  amount  of  $142,- 
000  to  the  Lafayette,  Bloomington  and  Mississippi  Railroad 
Coni]iany.  There  is  no  question  but  that  the  subscription  was 
reguhirly  voted  to  the  company,  but  there  is  a  dispute  as  to 
the  rate  of  interest  the  bonds  should  bear,  the  relator  claim- 
ing that  they  should  draw  interest  at  the  rate  of  ten  per  cent 
])er  annum,  while  the  respondents  claim  they  are  not  bound  to 
issue  bonds  bearing  so  high  a  rate  of  interest. 

Messrs.  HigginS;  Sweet  &  Quigg,  for  the  relator. 

Mr.  Charles  H.  Wood,  for  the  respondents. 

Per  Curiam:  The  14th  section  of  the  act  under  which  the 
bonds  in  this  case  were  voted  provides  that  the  bonds,  if  voted, 
shall  be  issued  by  the  proper  authorities,  "drawing  interest 
at  the  rate  of  ten  per  cent  per  annum."  The  preceding  por- 
tion of  the  same  section  provides  for  the  submission  to  the 
legal  voters  of  the  question  of  subscription,  and  the  act  con- 
templated that  the  propositions  submitted  to  the  popular  vote 
should  specify  the  rate  of  interest  the  bonds  were  to  bear. 
If  these  propositions  had  specified  a  certain  rate,  then,  accord- 
ing to  the  established  doctrine  of  this  court,  the  township 
authorities  would  have  had  no  power  to  issue  bonds  bearing  a 
different  rate.  But  they  did  not.  They  submitted  to  the 
popular  vote  the  question  of  subscribing  stock  and  issuing 
bonds  therefor,  to  bear  not  to  exceed  ten  per  cent  interest. 
The  voters  gave  the  required  authority,  and  as  they  specified 
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no  different  rate,  and  only  provided  that  the  bonds  should  not 
bear  a  rate  exceeding  ten  per  cent,  we  must  construe  their 
action  as  an  assent  to  the  subscription  of  stock,  to  be  paid  for 
in  bonds  bearing  the  rate  of  interest  pi-escribed  by  the  act. 
If  they  had  desired  their  bonds  to  bear  a  less  rate,  this  should 
have  been  expressed  in  the  propositions  upon  which  they 
voted,  and  then  the  railroad  company  could  have  accepted  or 
rejected  the  subscription  on  the  proposed  terms,  as  it  might 
think  proper.  But  having  prescribed  no  other  rate,  and  the 
company  having  received  the  subscription,  built  the  road 
through  the  county  and  performed  all  the  other  conditions 
prescribed  by  the  vote,  as  admitted  by  the  respondents,  and 
the  only  question  made  by  the  respondents  being  as  to  the 
rate  of  interest,  we  are  of  opinion  the  rate  should  be  ten  per 
cent. 

The  other  question  which   counsel   seek  to  raise  as   to  the 
rate  the  bonds  should  bear,  is  not  presented  by  the  record. 

A  peremptory  mandamus  is  awarded,  requiring  the  respond- 
ents to  issue  bonds  bearing  ten  per  cent  interest. 

Mandamus  awarded. 


August  Koch 

V. 

Jacob  Willi. 

1.  PRiNciPAii  AND  AGENT — iTi  transaction  with  third  parties.  If  an 
agent  sell  and  deliver  personal  property  in  payment  of  debts  contracted  by 
himself,  in  his  own  name,  to  a  tliird  parly,  without  disclosing  his  agency, 
the  right  of  the  purchaser  can  not  be  disturbed  by  the  principal  or  his  at- 
taching creditors. 
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Appeal  from  the  Circuit  Court  of  Madison  county  ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  David  Gillespie,  for  the  appellant. 

Messrs.  Dale  &  Burnett,  for  the  aj)pellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

We  are  asked  to  reverse  the  judgment  in  this  case  upon  the 
evidence. 

Appellant  employed,  as  his  agent,  one  Friday;  entrusted 
him  with  money,  and  authorized  him  to  purchase  corn  in  the 
country  for  shipment  to  St.  Louis. 

Friday  bought  corn,  sold  some  of  it,  and  shipped  some  to 
his  principal.  Amongst  others,  he  purchased  from  appellee. 
The  purchases  were  made  in  the  name  of  the  agent,  and  the 
relation  between  appellant  and  Friday  was  never  disclosed  to 
appellee. 

The  corn  was  in  the  possession  and  under  the  control  of  the 
agent,  and  appellee,  not  having  been  paid,  bought  the  corn  in 
controversy  of  the  agent,  in  satisfaction  of  his  debt,  on  the 
24th  of  October,  and  put  a  lock  upon  the  stable. 

On  the  25th  of  October,  attachments  were  levied  upon  the 
corn,  and  they  were  satisfied  by  appellant,  but  no  public  sale 
was  made. 

The  corn  remained  in  the  same  condition  until  some  time 
in  December  following,  when  appellee  hauled  it  away,  and 
this  action  of  trover  was  brought  for  the  recovery  of  its 
value. 

We  are  not  willing  to  disturb  the  judgment.  It  is  a  fair 
presumption  that  appellee  purchased  in  good  faith  to  secure 
his  debt,  and  with  the  honest  belief  that  Friday  had  the  right 
to  sell.  He  took  such  possession  as  the  circumstances  justi- 
fied, and  he  had  no  knowledge  of  the  alleged  ownership  of 
appellant,  nor  any  notice  of  the  attachments.  He  was  fully 
10— 63d  III. 
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warranted  in  the  purchase  from  the  agent,   and  appellant  is 

estopped  from  a  denial  of  the  right  to  sell. 

There  was  no  change  of  possession,  and  no  sale  by  virtue 

of  the   attachments,   and  therefore  the  purchase  by  appellee 

was  not  affected  by  them. 

The  judgment  must  be  affirmed. 

Judgment  affi,rmed. 


S.  P.  HoDQEN  et  al. 


WoLRAD  Kief. 

1.  Partnership — notice  of  dissolution.  Partners  who  give  no  notice 
of  a  dissolution,  but  continue  individually  tlieir  business  at  the  same  place, 
can  not  set  up  their  dissolution  against  one  who  deals  with  them,  suppos- 
ing them  to  be  still  in  co-partnership. 

3.  Set-off — lohen  not  affected  by  promise  made  hy  one  "party  to  an  ac- 
count. A  person  owing  a  balance  upon  account,  and  paying  in  trade  a 
greater  sum,  is  not  estopped  from  pleading  his  set-off  bj'  promising  to  pnv 
the  balance  first  owed  by  him. 

3.  Promise — of  a  consideration  for  it.  Such  promise  is  without  con- 
sideration to  support  it,  unless  it  is  also  promised  not  to  set  off  the  pay- 
ment last  made,  or  unless  it  tends  to  change  the  relation  of  parties  and 
the  rights  of  the  one  to  whom  the  promise  is  made. 

Appeal,  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 


Mr.  Wm.  B.  Jones,  for  the  appellants. 
Mr.  J.  T.  Hoblitt,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  assumpsit  on  an  account,  to  recover 
$123  claimed  to  be  due  from  appellee  to  appellants. 

The  following  undisputed  facts  appear  in  the  case  :  Hodgcu 
t%  Warner,  the  appellants,  had  been  engaged  together  in 
buying  and  selling  grain  from  about  the  year  1860  to  June, 
1869,  Avhen  their  partnership  closed,  but  they  gave  no  notice 
of  its  dissolution,  or  that  they  had  ceased  to  do  business  to- 
gether. Kief,  the  appellee,  had  sold  them  his  grain  for  sev- 
eral years,  and  at  the  time  of  their  dissolution  of  partnership 
he  was  indebted  to  them  in  the  sum  of  $123,  the  money  sued 
for,  being  so  much  overpaid  him  for  grain  previously  sold  in 
1868. 

Most,  if  not  all  the  dealing  of  Kief,  had  been  with  Warner. 
In  the  fall  of  1869,  Kief,  believing  that  Hodgcn  and  Warner 
were  still  doing  business  together,  sold  and  delivered  to  War- 
ner, at  the  place  where  they  had  always  done  business  of  that 
character,  741  bushels  of  barley  at  fifty  cents  per  bushel,  be- 
lieving he  was  selling  it  to  Hodgen  &  Warner,  intending  the 
barley  to  pay,  first,  the  $123  which  lie  owed  them.  He  re- 
ceived on  the  barley  payments  in  cash,  $154,  paid  by  AVarmr 
or  some  other  person  at  their  business  house.  These  two 
sums,  deducted  from  the  price  of  the  barley,  left  $93,  the  sum 
which  was  allowed  to  Kief  by  the  jury,  and  whicli  he  recov- 
ered under  his  plea  of  set-off. 

In  the  fall  of  1869,  Martling  &  Warner,  having  formed  ;i 
partnership,  were  purchasing  grain  together,  and  the  barley 
sold  by  Kief  was,  in  fact,  purchased  by  them,  but  Kief  did 
not  know  this  fact.  In  the  summer  of  1871,  Hodgen  sent 
Kief  a  note,  requesting  him  to  come  in  and  settle  the  $123, 
and  then  was  the  first  information  that  Kief  had  that  the  part- 
nership of  Hodgen  &  Warner  had  been  dissolved.  After- 
ward, Kief  promised  to  pay  the  $123. 

Kief  having  previously  been  in  the  habit  of  dealing  witli 
the  firm,  and  having  no  notice  of  its  dissolution,  it  seems  to  be 
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conceded,  as  it  well  might  be  under  the  authorities,  {Warner 
y.  Ball,  37  111.  76 ;  Ellis'  Admr.  v.  Bronson,  40  111.  455,)  that 
Hodgen  and  Warner  were  liable  for  the  price  of  the  barley, 
and  that  Kief  was  entitled  to  the  benefit  of  the  defense  set  up 
by  him,  under  his  plea  of  set-off,  of  the  indebtedness  of 
Hodgen  and  Warner  for  the  barley,  unless  he  had  said  or 
done  something  which  deprived  him  of  such  defense.  It  is 
insisted  that  Kief's  promise  to  pay  the  $123  had  that  effect. 
And  this  is  really  the  only  question  involved  in  the  case — 
the  legal  effect  of  this  promise. 

There  is  a  conflict  of  testimony  as  to  the  character  of  the 
promise,  whether  it  was  absolute  or  only  conditional,  to  pay 
if  Hodgen  would  settle  for  the  barley. 

Before  the  making  of  the  promise,  Hodgen  and  Warner 
were  liable  to  Kief  for  the  price  of  the  barley,  and  Kief  was 
indebted  to  them  $123. 

The  evidence  does  not  show  that  this  $123  claim  belonged 
to  Hodgen  individually,  or  that  the  promise  was  to  pay 
Hodgen  individually,  and  the  suit  is  not  founded  upon  such 
a  promise,  it  being  brought  in  the  names  of  both  Hodgen  and 
W^arner,  though  for  the  use  of  Hodgen. 

The  promise  to  pay  the  $123  lent  no  additional  force  to  the 
then  existing  liability  of  Kief  to  pay  it ;  and  as  it  was  with- 
out any  reference  to  the  indebtedness  of  Hodgen  and  Warner 
for  the  barley,  it  is  not  perceived  why  such  promise  should 
interfere  with  the  setting  up  of  a  plea  in  set-off  of  such  in- 
debtedness ;  but  if  the  promise  could  be  construed  as  one  not 
only  to  pay  the  $123,  but  also  not  to  set  off  against  it  any 
part  of  the  price  claimed  for  the  barley,  it  would  not  be  of 
any  binding  force  for  want  of  a  consideration.  No  considera- 
tion of  benefit  resulting  to  Kief,  or  of  detriment  arising  to 
Hodgen  and  Warner,  or  either  of  them,  appears. 

There  is  nothing  in  the  nature  of  an  estoppel  in  pais  which 
appears  in  the  case. 

Had  there  been  evidence  that,  in  consequence  of  the  prom- 
ise, Hodgen  had  acted  so  as  to  alter  his  previous  position,  and 
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that  the  breach  of  the  promise  would  operate  to  his  injury,' 
a  different  question  would  be  presented. 

We  regard  this  promise  of  Ki^f  as  having  no  legal  effect 
upon  the  rights  of  the  parties.  This  view  sufficiently  disposes 
of  all  the  questions  raised  upon  the  instructions,  and  the 
sufficiency  of  the  evidence  to  sustain  the  verdict. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  qfflrjned. 


Aaeon  George 

V. 

Arnold  Thomason. 

1.  Ejectment — pi-oof  of  title  by  parol — presumption.  lu  an  action  of 
ejectment,  where  the  defendant  sought  to  show,  by  parol  evidence,  that 
the  plaintiff's  title  had  been  divested  under  a  judgment,  execution  and 
sheriff's  deed,  the  x-ecoi'ds  showing  the  facts  having  been  destroyed  by 
fire,  it  appeared  the  attorney  who  procured  the  judgment  had  no  recollec- 
tion of  a  sale  and  deed,  although  his  client  resided  abroad,  and,  as  he  said, 
all  the  papers  would  have  come  into  his  hands — he  could  only  give  his 
impression  from  the  general  course  of  his  business.  And  the  sheriff  who 
was  in  office  at  the  time  of  the  alleged  sale,  being  called,  testified  that  he 
had  no  recollection  of  ever  selling  the  premises  in  controversy:  Held, 
that  the  fact  that  neither  the  sheriff  nor  the  attorney  had  any  recollection 
of  a  sheriff's  sale,  raised  a  strong  presumption  that  it  never  took  place. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county  ; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  George  against 
Thomason,  to  recover  lot  8  in  block  3  in  the  town  of  Sullivan, 
Moultrie  county,  Illinois.     The  declaration  was  in  the  usual 
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form,  claiming  the  fee  simple  title  in  the  plaintiff.     The  de- 
fendant pleaded  not  guilty. 

A  trial  before  the  court,  a  jury  being  waived,  resulted  in  a 
finding  and  judgment  for  the  defendant.  To  reverse  this  judg- 
ment the  plaintiff  brings  the  record  to  this  court.    • 

Mr.  N.  M.  Broadwell,  and  Messrs.  E.  L.  &.  W.  L.  Gross, 
for  the  plaintiff  in  error. 

Mr.  John  R.  Eden,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

In  this  case,  the  plaintiff  proved  a  prior  possession,  and  the 
defendant  sought  to  show  his  title  had  been  divested  under  a 
judgment,  execution  and  sheriff^s  deed.  The  court  house  had 
been  burned,  and  it  was  claimed  that  the  records  showing 
these  facts  had  been  destroyed.  The  defendant  undertook  to 
make  the  requisite  proof  by  parol.  Admitting  that  the  proof 
of  the  judgment  was  sufficient,  that  of  a  sale  and  deed  by  the 
sheriff  was  wholly  inadequate.  Even  the  attorney  who  pro- 
cured the  judgment  had  no  recollection  of  a  sale  and  deed, 
although  his  client  resided  abroad,  and  he  says  all  the  papers 
would  have  come  into  his  hands.  He  can  only  give  his  im- 
pression derived  from  his  general  course  of  business.  The 
sheriff,  who  was  in  office  at  the  time  of  the  alleged  sale,  being 
called,  says  he  has  no  recollection  of  ever  selling  the  lot  in 
controversy.  It  can  not  be  said  there  Avas  any  evidence  of  a 
sheriff's  sale  entitled  to  consideration,  and  the  fact  that 
neither  the  sheriff  nor  attorney  has  any  recollection  of  such  a 
sale,  raises  a  strong  presumption  that  it  never  took  place. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Justice  Thornton,  having  been  of  counsel  in  this  case,  took 
no  part  in  this  decision. 
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Chicago,  Burlington  and  Quincy  Railroad  Co. 

V. 

Uriah  W.  Dickson. 


1.  Railroads — liability  of  company  for  ^canton  and  malicious  acts  of  em- 
ployees. Where  the  servants  of  a  railroad  compan}^,  while  in  the  discharge 
of  their  duties,  pervert  the  appliances  of  the  company  to  wanton  and  ma- 
licious purposes  to  the  injury  of  others,  the  company  is  liable  for  such 
injuries. 

3..  Comparative  negligence — of  erroneous  instruction  in  regard  to — 
•wliether  will  reverse.  In  an  action  against  a.  railroad  companj'  to  recover 
for  injuries  to  the  plaintiflf  occasioned  by  the  alleged  negligence  of  the 
defendant,  the  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury  in- 
correctly in  regard  to  the  rule  of  comparative  negligence:  Held,  as  the 
evidence  showed  no  negligence  on  the  part  of  the  plaintiff  to  compare 
with  that  of  the  defendant,  the  latter  could  not  be  heard  to  complain  of 
the  erroneous  instruction. 

3.  Weight  op  evidence — how  to  be  determined.  In  determining  an 
issue  of  fact  it  is  not  mere  numbers  of  witnesses  that  should  control,  but 
a  variety  of  considerations  enter  into  the  determination  as  to  where  the 
weight  of  evidence  lies ;  of  these  are  the  intelligence  of  the  witnesses,  their 
fairness  and  means  of  information,  and  corroborating  circumstances. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon. 
C.  L.  HiGBEE,  Judge,  presiding. 

Mr.  S.  Corning  Judd,  for  the  appellant. 

Messrs.  Shope  &  Gray,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  by  appellee  against  appel- 
lant to  recover  damages  for  injuries  sustained,  as  it  is  claimed, 
for  the  wanton  and  malicious  misconduct  of  the  employees  of 
the  company.  It  appears  that  appellee  was  entering  the  vil- 
lage of  Prairie  City  in  a  two  horse  buggy.     The  road  upon 
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which  he  -was  traveling  was  parallel  with  and  near  to  the 
railroad  track.  After  he  had  passed  the  whistling  post  a 
short  distance  a  passenger  train  came  up  the  track  in  his  rear, 
going  in  the  same  direction  he  was  traveling  in  his  buggy. 
On  arriving  at  the  whistling  post  witnesses  for  appellee  testi- 
fied that  the  engine  driver  gave  the  usual  sound  of  the  whistle, 
and,  after  it  had  stopped,  he  again  commenced  to  whistle,  with 
short,  sharp  and  shrill  sounds,  which  alarmed  appellee's  horses  ; 
they  commenced  to  run  and  became  unmanageable  from  fright, 
and  overset  his  buggy,  which  was  broken,  threw  him  and  his 
wife  out,  and  he  was  seriously  and  permanently  injured. 

On  the  trial  in  the  court  beloAV,  the  jury  found  a  verdict  for 
appellant  and  assessed  his  damages  at  $1000.  Upon  which 
the  court  below,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment,  and  the  company  bring  the  record  to  this 
court  by  appeal,  and  ask  a  reversal. 

In  the  case  of  the  Toledo,  Wabash  and  Western  Railway  Co. 
v.  Harrison,  47  111.  298,  this  court  held  that,  Avhere  the  ser- 
vants of  a  railway  company,  whilst  in  the  discharge  of  their 
duties,  perverted  the  appliances  of  the  company  to  wanton 
and  malicious  purposes,  to  the  injury  of  others,  the  company 
would  be  liable  for  resulting  injuries.  In  that  case  it  was 
claimed,  and  the  jury  found  that  the  engine  driver  wantonlv 
or  negligently  permitted  steam  to  escape  just  as  the  plaintiff 
was  crossing  the  railroad  track,  so  as  to  frighten  his  team, 
which  ran  and  injured  him,  and  that  was  held  to  render  the 
company  liable  for  the  injury.  So  in  this  case  it  is  averred, 
and  the  jury  have  found,  that  the  whistle  was  M^antonly  and 
maliciously  sounded  so  as  to  frighten  appellee's  horses,  where- 
by the  injury  was  sustained.  And  if  the  verdict  is  sustained 
by  the  evidence,  that  case  must  control  this. 

Appellant's  horses  did  not  become  frightened  by  the  usual 
and  proper  signal  given  at  the  whistling  post.  It  was  the 
unusual,  short,  sharp  and  shrill  sounds  of  the  whistle  which 
alarmed  and  caused  them  to  run.  The  evidence  clearly  shows 
that  there  was    nothing   on  the  track  that  required   such  a 
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sound  of  the  whistle ;  and  the  evidence  of  appellee  shows 
that  the  sound  was  the  alarm  used  to  frighten  stock,  and  not 
such  as  is  usually  employed  as  the  warning  at  a  road  crossing, 
or  on  approaching  a  station.  Appellee's  witnesses  testify  that 
it  was  unusually  energetic  and  harsh,  and  highly  calculated 
to  alarm  stock.  When  we  can  see  that  there  was  nothing  in 
front  of  the  train  on  the  track  requiring  such  an  alarm,  and 
when  the  ordinary  sound  of  the  Avhistle  or  the  ringing  of  the 
bell  would  fully  have  complied  with  the  requirements  of  the 
law,  and  there  was  no  necessity  for  such  an  alarm  as  was 
given,  and  when  all  of  the  evidence  is  considered,  although 
it  was  conflicting,  we  are  of  the  opinion  that  the  jury  was 
warranted  in  finding  that  the  conduct  of  the  employees  of  the 
road  was  wanton. 

The  servants  of  the  road  have  no  right,  under  the  pretext 
of  complying  with  the  law,  to  recklessly  or  maliciously  in- 
flict such  injuries.  They  must  have  seen,  if  the  witnesses  of 
appellee  are  to  be  regarded,  that  the  sounds  had  frightened 
appellee's  horses,  and  instead  of  stopping  the  whistle  and 
ringing  the  bell,  they  continued  the  alarm  until  the  carriage 
was  overturned  and  the  injury  inflicted.  A  reasonable  regard 
for  the  safety  of  appellee  and  his  wife,  on  principles  of  hu- 
manity as  well  as  legal  obligation,  required  the  servants  of  the 
company,  when  they  saw  the  alarm  of  the  horses,  to  have 
ceased  whistling  in  this  extraordinary  mode  ;  but,  on  the 
contrary,  it  seems  to  have  been  needlessly  and  recklessly 
continued.  Persons  can  not  be  permitted  to  inflict  such 
injuries  under  the  pretext  that  they  were  complying  with  the 
statute,  when  the  ringing  of  the  bell,  which  would  almost  cer- 
tainly have  been  attended  with  no  danger  to  appellee, 
must  have  been  a  full  compliance  with  the  requirements  of 
the  statute.  Had  it  been  necessary  to  alarm  persons  or  stock 
on  the  track,  then  such  sounding  of  the  whistle  would  have 
been  not  only  proper  but  necessary.  But  appellee  was  not  on 
the  track  and  the  engine  driver  knew  he  could  not  get  upon 
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it    because,  if  for  no  other  reason,  he  was   prevented,  as  we 
understand  it,  by  the  fence  between  him  and  the  track. 

These  acts,  the  jury  have  found,  w^ere  done,  and  there  is  no 
evidence  in  the  record  showing  their  necessity.  And  in  all  of 
the  conflict  of  the  evidence  it  was  for  the  jury  to  find  the 
facts;  and  the  jury  were,  we  think,  warranted  in  finding  reck- 
lessness or  malicious  conduct  on  the  part  of  the  employees  of 
the  road.  It  was  the  province  of  the  jury  to  weigh  and  con- 
sider this  conflicting  evidence,  and  reconcile  it  as  far  as  they 
could,  and  if  unable  to  do  so,  then  to  find  a  verdict  according 
to  the  preponderance  of  all  the  evidence  in  the  case. 

This  they  have  done,  and,  so  far  as  we  can  see,  fairly,  and 
with  the  result  we  are  not  dissatisfied. 

It  is  not  mere  numbers  of  witnesses  that  should  control, 
but  a  variety  of  considerations  enter  into  the  determination 
as  to  where  the  weight  lies.  Of  these  are  intelligence,  fair- 
ness and  means  of  information,  and  corroborating  circum- 
stances, which  are  more  immediately  under  the  observation  of 
the  circuit  judge  and  jury  than  of  this  court,  as  we  neither 
see  nor  hear  the  witnesses  testify. 

It  is  also  urged  that  the  court  below  erred  in  giving  in- 
structions for  appellee.  His  second,  sixth  and  eighth  instruc- 
tions do  not  state  the  rule  of  comparative  negligence  correctly. 
But  a  careful  examination  of  the  evidence  in  the  record  fails 
to  show  that  appellee  was  guilty  of  any  negligence.  It  is 
said  he  should  have  stopped,  when  he  approached  the  railroad, 
and  listened  to  ascertain  whether  a  train  was  approaching.  "\Ye 
fail  to  see  how  this  could  have  been  negligence;  he  was  not 
intending  to  cross  the  railroad  track,  and  was  driving  a  gentle 
team,  as  the  proof  shows,  accustomed  to  engines  and  trains, 
and  had  no  reason  to  believe,  if  a  train  did  pass,  that  such 
unusual  sounds  would  be  made  by  which  his  team  would  be- 
come alarmed.  He  only  acted,  as  it  seems  to  us,  as  any 
prudent  man  would  have  done  under  the  circumstances. 

Appellee,  then,  being  chargeable  with  no  negligence,  these 
inj?tructions  could  not  have  misled  the  jury,  as  there  was  no 
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negligence  on  his  part  to  compare  with  that  of  appellant. 
Hence  they  could  not  have  injured  appellant.  And  a  careful 
examination  of  appellant's  instructions  fails  to  show  that  the 
court  erred  in  refusing  those  not  given,  or  in  modifying  a  por- 
tion of  those  that  were  given.  To  have  given  them  without 
modification  would  have  announced  to  the  jury  incorrect 
rules  of  law  well  calculated  to  mislead  to  an  erroneous  verdict. 
The  law  was  fairly  given  to  the  jury  for  appellant  by  its  in- 
structions. Nor  do  we  see  that  the  verdict  is  excessive ;  and 
the  court  below  acted  properly  in  refusing  to  set  it  aside. 
Perceiving  no  error  in  the  record  requiring  a  reversal,  the 

judgment  of  the  court  below  is  affirmed. 

Judgmen  t  a  firmed. 


Adam   Seibert 

V. 

The  Board  of  Supervisors  of  Logan  County. 

Jailor — whether  county  liable  for  compensation  of.  A  keeper  of  a  jail, 
appointed  by  the  sherifl"  of  a  county  at  a  certain  rate  of  wages  per  month, 
promised  by  the  sheriff,  has  no  claim  on  the  county  for  his  wages,  but 
must  look  alone  to  the  sheri4f  for  his  compensation. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  F,  Tipton,  Judge^  presiding. 

Adam  Seibert,  having  been  appointed  by  Hiram  L.  Pierce, 
the  sheriff  of  Logan  county,  to  act  as  jailor  of  the  county  at  a 
compensation  of  $40  per  month,  and  having  served  in  that 
capacity  for  the  period  of  nine  months,  presented  his  account 
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for  such  services;  amounting  to  $360,  to  the  board  of  super- 
visors of  the  county.  That  body  refused  to  allow  the  claim, 
whereupon  Seibert  took  the  case,  by  appeal,  to  the  circuit 
court,  where  a  trial  was  had  resulting  in  a  judgment  against 
Seibert  for  costs.  He  now  brings  the  record  to  this  court  and 
asks  a  reversal  of  that  judgment. 

Mr.  E.  Lynch,  for  the  appellant. 

Mr.  S.  C.  Parks,  and  Messrs.  Beason  &  Blinn,  for  the 
appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  is  but  one  question  made  on  this  record,  and  it  is  not 
difficult  of  solution.  It  is  this  :  A  keeper  of  a  jail,  being  ap- 
pointed by  the  sheriff  of  a  county  at  a  certain  rate  of  Avages 
per  month,  promised  by  the  sheriff,  is  the  county,  in  which 
the  jail  is,  responsible  for  his  wages  ? 

The  answer  is  found  in  the  plain  reading  of  the  statute.  It 
is  in  these  words  :  The  sheriff  of  each  county  in  this  State 
shall  have  the  custody,  rule,  keeping  and  charge  of  the  jail 
within  the  county,  and  of  all  prisoners  in  such  jail,  and  may 
appoint  a  jailor  under  him  and  remove  him  at  pleasure,  for 
whose  conduct  he  shall  be  responsible.    E..  S.  ch.  55,  sec.  2. 

The  appointment  of  a  jailor  is  discretionary  with  the  sheriff, 
and  when  appointed  he  is  but  a  deputy  of  the  sheriff,  and  ac- 
countable to  the  sheriff".  For  performing  the  duties  of  jailor, 
the  sheriff  is  entitled  to  certain  fees  by  law ;  if  his  deputy 
performs  them,  he  could  only  look  to  the  sheriff  for  his  com- 
pensation. The  county  is  under  no  legal  obligation  to  com- 
pensate him.  A  sheriff,  when  entering  upon  the  duties  of  his 
office,  knows  what  the  compensation  is,  and  he  has  no  right  to 
complain  if  the  perquisites  and  emoluments  are  insufficient. 

It  can  not  be  pretended  that  the  sheriff',  himself,  could 
maintain   an    action   against   the   county  for  his   services   as 
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jailor,  although  he  is  the  servant  of  the  county.  On  what 
principle,  then,  can  it  be  urged,  his  appointee  can  ruaintain 
such  action  ? 

Appellant  must  look  to  the  party  who  employed  him,  for 
compensation  ;  he  has  no  claim  on  the  county. 

Tlio  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Fredeeick  Hensoldt 

V. 

Town  of  Petersburg. 

1.  JuBiSDiCTiON — police  magistrate — breach  of  ordinance.  The  original 
charter  of  the  town  of  Petersburg  gave  jurisdiction  to  justices  of  the  peace 
in  prosecutions  for  violations  of  the  ordinances  of  the  town  to  the  extent 
of  $50.  By  the  special  act  of  1867,  the  jurisdiction  of  justices  of  the  peace 
and  police  magistrates  was  extended  to  $100,  in  suits  for  the  violation  of 
ordinances.  The  act  of  1871  gave  increased  jurisdiction  to  the  extent  of 
$200  to  these  officers  generally.  This  act  was  duly  authenticated  by  the 
Secretary  of  State,  and  published  in  the  laws  of  that  session.  Held,  that  in 
the  absence  of  proof  to  show  that  the  latter  ne.ver  became  a  law  in  the 
constitutional  mode,  the  act  must  govern,  and  that  under  it  the  police 
magistrates  had  jurisdiction  to  the  amount  of  $200. 

2.  Constitutional  law — passage  of  statutes.  When  an  act  of  the  leg- 
islature is  duly  certified  to  by  the  Secretary  of  State  and  published  as  a  law 
of  the  State,  the  courts  must  receive  it  as  having  been  passed  in  the  man- 
ner required  by  the  constitution,  unless  the  contrary  is  clearly  made  to 
appear. 

Appeal  from  the    Circuit  Court  of  Menard  county ;  the 
Hon.  Charles  Turner^  Judge,  presiding. 
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Messrs.  Peickett  &  Hamilton,  and  Mr.  Oscae  A.  De 
Leuw,  for  the  appellant. 

Mr.  N.  W.  Branson,  and  Messrs.  Roberts  &  Geeen,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This*  was  a  prosecution  under  the  ordinances  of  the  town  of 
Petersburg,  for  selling  intoxicating  liquors  contrary  to  the  pro- 
visions of  the  ordinances.  The  suit  was  commenced  before  a 
police  magistrate  of  the  town,  where  a  judgment  was  rendered 
against  the  appellant  for  the  sum  of  $150.  On  an  appeal  to 
the  circuit  court  a  trial  was  again  had,  which  resulted  in  a 
verdict  finding  the  appellant  guilty  of  sixteen  offenses,  and  in 
fixing  the  fine  at  $10  for  each  offense.  The  court  overruled 
the  motion  for  a  new  trial  and  rendered  judgment  against  the 
appellant  for  the  sum  of  $160. 

The  causes  relied  on  to  reverse  the  judgment  in  this  case 
are,  with  one  exception,  substantially  the  same  as  in  the  two 
■cases  between  the  same  parties,  ante  111,  141,  and  the  reas- 
oning there  may  apply  to  the  like  objections  taken  to  this 
judgment. 

It  is  insisted  that  the  police  magistrate,  and  consequently 
the  circuit  court,  on  appeal,  could  have  no  jurisdiction  in  any 
event  to  render  a  judgment  against  the  appellant  in  this  pro- 
ceeding for  a  sum  greater  than  $100. 

The  original  charter  of  the  town  of  Petersburg  gave  juris- 
diction to  the  justices  of  the  peace  of  Menard  county  to  render 
judgment  for  a  violation  of  the  ordinances  of  the  town  only 
to  the  extent  of  $50.     Laws  1841,  sec.  18,  p.  330. 

By  the  act  of  1867,  (Private  Laws,  vol.  3,  sec.  5,  p.  568,) 
the  jurisdiction  of  justices  of  the  peace  and  police  magistrates 
was  extended  to  the  sum  of  $100  in  prosecutions  for  penalties 
under  the  ordinances  of  the  town. 

The  act  of  1871,  (Session  Laws  of  1871,  1872,  p.  548,)  gave 
increased  jurisdiction  to  the  extent  of  $200  to  justices  of  the 
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peace  and  police  magistrates  in  all  civil  causes  where  they 
had,  or  may  hereafter  have,  jurisdiction.  This  act  has  been 
authenticated  by  the  certificate  of  the  Secretary  of  State,  and 
published  with  the  other  laws  of  that  session  by  the  authority 
of  the  State.  No  reason  is  perceived  why  this  statute,  if  le- 
gally enacted,  could  not  confer  jurisdiction  on  the  police  mag- 
istrate in  this  case ;  and  on  appeal,  the  circuit  court  would 
have  jurisdiction. 

This  court  held,  in  the  case  of  the  Illinois  Central  Railroad 
V.  Wren,  43  111.  77,  that  laws  certified  and  authenticated  by 
the  Secretary  of  State  and  published  by  the  authority  of  the 
State,  must  be  received  as  having  been  passed  by  the  general 
assembly  in  the  manner  required  by  the  constitution,  unless 
the  contrary  is  clearly  made  to  appear. 

If  the  act,  which  is  supposed  to  have  conferred  the  juris- 
diction, and  under  which  the  magistrate  acted,  Avas  not  le- 
gally enacted  under  the  forms  prescribed  in  the  constitution, 
it  was  the  duty  of  the  appellant  to  have  proven  the  journal  of 
the  general  assembly  in  the  manner  indicated  in  Illinois  Cen- 
tral Railroad  v.  Wren,  supra.  Having  failed  to  do  this,  we 
must  hold  prima  facie,  at  least,  in  this  instance,  that  the  mag- 
istrate, and  the  circuit  court,  on  appeal,  had  jurisdiction  to 
render  a  judgment  for  a  sum  greater  than  $100. 

For  the  reasons  given  in  this,  and  in  the  former  opinions, 

ine  judgment  is  affirmed. 

Judgment  affi,rmed. 
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Maegaret  J.  Eakin 

V. 

Mahala  E.  Eakin. 

Replevin — where  plaintiff  claims  entire  ownersJdp — of  the  proof  required. 
Wliere  the  plaintiff  iu  an  action  of  replevin  claims  the  entire  ownership 
of  the  property,  a  recover}'  can  not  be  had  upon  proof  that  he  was  the 
owner  of  three-fourths  only  of  the  article  or  thing  replevied. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Margaret  J. 
Eakin  against  Mahala  E.  Eakin,  for  the  recovery  of  a  piano. 
The  plaintiff  claimed  the  instrument  as  her  sole  property.  A 
trial  bv  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
the  defendant.     The  plaintiff  appeals. 

Mr.  E.  S.  Terry,  for  the  appellant. 

Mr.  D.  D.  Evans,  and  Mr.  J.  B.  Mann,  for  the  appelleo. 

Per  Curiam:  The  jury  were  fully  justified  in  the  conclu- 
sion, from  the  evidence,  that  the  plaintiff  below  was  the  owner 
of  only  three-fourths  of  the  piano. 

As  she  claimed  the  entire  ownership,  she  could  not  recover 
in  replevin  under  the  proof. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Peter   Hoker 

V. 

James  W.  Boggs. 

1.  Husband  and  wipe — contracts  between  them  void.  At  cominou  law  a 
note  given  by  the  husbaud  to  the  wife,  and  assigned  by  her,  conveys  no 
right  to  the  indorsee,  a  contract  with  liis  wife  being  with  himself. 

2.  Such  a  note  can  only  be  negotiated  and  transferred  by  the  husband. 

3.  Assignee  of  note.  An  assignee  of  a  note  of  tlie  liusband  to  the 
wife,  and  indorsed  by  her,  has  no  such  title  in  it  as  will  enable  him  to  bring 
suit  in  his  own  name. 

4.  Such  a  note  is  absolutely  void — not  merely"  voidable. 

5.  Upon  proof  that  the  wife  acted  as  the  agent  of  her  husband,  or  that 
her  act  was  recognized  by  him,  action  will  lie. 

6.  Statutoky  exceptions.  The  rule  relating  to  separate  estate  of  the 
wife,  and  to  property  derived  from  persons  other  than  lier  husband,  i3 
changed   by  statute. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Peter  Hoker  made  his  promissory  note,  in  the  usual  form, 
payable  in  one  year  to  the  order  of  Mary  A.  Hoker,  who  was 
his  wife,  who  indorsed  it  over,  before  maturity,  to  James  W. 
Boggs.  The  court  having  entered  judgment  on  the  note,  the 
case  comes  to  this  court  on  appeal. 

Messrs.  Lacey  &  Wallace,  for  the  appellant. 

Messrs.  Dearborn  &  Campbell,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  note  sued  on  was  executed  by  a  husband  to  his  wife. 
It  was  not  given  for  money  due  to  the  wife  as  a  matter  of 
right,  or  for  her  separate  property  derived  from  other  persons 
than  her  husband,  and  whicli  the  statute  was  designed  to  pro- 
tect. 

11— 63d  III. 
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The  wife  indorsed  the  note  to  appellee,  and  as  the  act  to 
Ijrotect  married  women  in  their  separate  property  has  no  ap- 
plication, the  principles  of  the  common  law  must  control  the 
rights  of  the  parties. 

Blackstone  says  :  "  By  marriage,  the  husband  and  wife  are 
one  person  in  law,  that  is,  the  very  being  or  legal  existence  of 
the  woman  is  suspended  during  marriage,  or  at  least  is  incor- 
porated and  consolidated  into  that  of  the  husband,  under 
whose  wing,  protection  and  cover  she  performs  everything,  and 
is  therefore  called  in  our  law  French,  a  feme  covert.''  Hence, 
the  man  can  make  no  grant  directly  to  his  wife;  can  enter 
into  no  contract  or  covenant  with  her — for  such  acts  presuppose 
her  separate  existence.  As  they  are  one  person,  the  man  can 
not  be  placed  in  the  absurd  position  of  covenanting  with  him- 
self. 

As  the  note  was  given  by  the  husband  to  the  wife,  by  oper- 
ation of  law  it  was  payable  to  the  maker.  His  indorsement 
was  necessary  to  vest  any  title  in  the  assignee,  if  the  note  had 
any  validity. 

Where  a  married  woman  is  the  payee  of  a  note,  which  is 
not  protected  by  the  statute,  it  vests  in  her  husband,  and  he 
alone  can  negotiate  it  and  transfer  it,  for  she  is  under  disabil- 
ity, and  can  not  make  contracts  ordinarily.  There  are  excep- 
tions to  the  rule,  but  the  note  sued  on  does  not  constitute  one 
of  them. 

There  is  no  proof  that  she  acted  as  his  agent  in  making  the 
indorsement ;  that  he  assented  to  it,  or  recognized  it.  AVe 
must  therefore  hold  that  the  assignee  had  no  such  title  to  the 
note  as  would  enable  him  to  maintain  the  suit  in  his  own 
name.  Chit.  Con.  159;  Story  on  Bills,  sec.  90-92,196;  Soii- 
der  v.  Ridgway,  49  111.  522 ;  Barlow  v.  Bishop,  1  East,  432. 

But  the  note  in  this  case  is  absolutely  void — not  merely 
voidable.  This  is  unlike  the  cases  of  illegality  in  the  consid- 
eration cited  by  counsel  for  appellee,  where  an  innocent  assignee 
is  protected. 
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Without  the  intervention  of  a  third  person,  husband  and 
wife  can  not  contract  independent  of  the  statute.  At  common 
law  her  disability  was  almost  entire.  The  conveyance  of  her 
real  estate  was  absolutely  void. 

The  note  in  the  case  at  bar  was  a  voluntary  gift  by  the  hus- 
band to  the  wife,  and  this  court  said,  in  Pihe  v.  Baker,  53  111. 
163,  that  all  contracts,  executed  or  unexecuted,  between  hus- 
band and  wife,  are  void. 

No  aid  can  be  derived  from  the  statute,  for  it  only  author- 
izes married  women  to  acquire  property  from  other  persons 
than  their  husbands. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgmod  reversed. 


Jefferson  Koon 

V. 

JuDSOK  D.  Nichols. 

1.  Ejectment — of  the  finding  and  judgment  of  the  court — wJiether  svffi- 
cient.  In  an  action  of  ejectment,  the  cause  being  tried  without  a  jury,  the 
court  found,  merely,  the  issue  for  the  plain tift",  and  thereupon  rendered  tlie 
following  judgment:  "And  said  suit  having  been  brought  for  the  recovery 
of  the  fee  simple  in  the  following  described  messuage,  to  wit  (describing 
the  land),  it  is  thei'efore  ordered  and  adjudged  by  the  court  that  the  said 
plaintiff  recover  of  the  said  defendant  the  premises  as  aforesaid  described* 
and  that  he  have  a  writ  of  possession  therefor:"  Sdd,  that  the  finding  and 
judgment  of  the  court  were  defective,  in  not  specifying  the  estate  to  which 
the  plaintiff  was  entitled  in  the  premises. 

2.  It  being  insisted  that  the  judgment,  taken  all  together,  showed  witii 
sufficient  certainty  that  an  estate  in  fee  simple  was  recovered,  the  recovery 
named  in  the  judgment  was  regarded  as  being  merely  of  the  premises,  as 
described  in  the  declaration,  with  no  reference  whatever  to  the  estate  iu 
the  premises,  as  described  iu  the  declaration. 
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Weit  of  Error  to  the  Circuit  Court  of  Ford  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  of  ejectment,  in  which  the  sufficiency  of 

the  finding  and  judgment  is  questioned. 

Mr.  C.  E.  Starr,  for  the  plaintiff  in  error. 

Mr.  William  Potter,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  stated  that  the  plaintiff  claimed 
the  pi-emises  in  fee  simple. 

The  cause  was  tried  by  the  court  without  a  jury.  The 
court  found,  merely,  the  issue  for  the  plaintiff.  The  judgment 
thereupon  was  as  follows:  "And  said  suit  having  been 
brought  for  the  recovery  of  the  fee  simple  in  the  following 
described  messuage  to  wit :  the  south  half  of  the  east  half  of 
the  southwest  quarter  of  section  8,  in  township  31  north, 
range  11  east,  third  principal  meridian,  it  is  therefore  ordered 
and  adjudged  by  the  court  that  the  said  plaintiff  recover  of 
the  said  defendant  the  premises  as  aforesaid  described,  and 
that  he  have  a  writ  of  possession  therefor." 

The  finding  and  judgment  of  the  court  were  defective  in 
not  specifying  the  estate  to  which  the  plaintiff  was  entitled  in 
the  premises.  Rawlingsw.  Bailey  et  al.  15  111.  178;  Patterson 
v.  Hubbard  et  al  30  111.  201. 

The  7th  clause  of  the  24th  section  of  our  ejectment  act  pro- 
vides that  "the  verdict  shall  also  specify  the  estate  which 
shall  have  been  established  on  the  trial  by  the  plaintiff,  in 
whose  favor  it  shall  have  been  rendered,  whether  such  estate 
be  in  fee,  for  his  own  life,  or  for  the  life  of  another,  stating 
such  lives,  or  whether  it  be  for  a  term  of  years,  specifying  the 
duration  of  such  term." 


I 
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It  is  claimed  that  the  judgment^  taken  all  together,  shows 
with  sufficient  certainty  that  an  estate  in  fee  simple  in  the 
premises  was  recovered. 

But  we  regard  the  recovery  named  in  the  judgment  as  being 
merely  of  the  premises,  as  described  in  the  declaration^  with 
no  reference  whatever  to  the  estate  in  the  premises,  as  described 
in  the  declaration. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Edward  Swanston 

V. 

Lewis  E.  Ijams. 

Action  for  money  had  and  received — whetlier  a  payment  was  voluntary  or 
compulsory — taa:es  illegally  assessed.  Where  a  party  paid  taxes  illegally  as- 
sessed, and  the  only  compulsion  arose  from  the  fact  that  his  land  was  lia- 
ble to  sale  under  a  void  judgment,  which  could  pass  no  title,  it  was  hdd, 
that  such  payment  could  not  be  regarded  as  made  under  duress,  and  an 
action  for  money  had  and  received  would  not  lie  against  the  county  treas- 
urer, to  whom  the  taxes  were  paid,  to  recover  them  back. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Swanston 
against  Ijams,  the  county  treasurer  of  McLean  county,  to  re- 
cover back  taxes  illegally  assessed.  Upon  a  trial  by  the  court, 
a  jury  being  waived,  judgment  was  rendered  in  favor  of  the 
defendant,  to  reverse  which  the  plaintiff  appeals. 
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Messrs.  Williams  &  Burr,  for  the  appellant. 

Messrs.  Rowell  &  Hamilton,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  case  falls  within  the  authority  of  Elston  v.  Chicago,  40 
111.  514,  and  8tover  v.  Mitchell,  45  ib.  214.  The  drainage  tax, 
now  sought  to  be  recovered  back  from  the  county  treasurer, 
M'^as  voluntarily  paid  to  him  by  the  plaintiff,  and  not  under 
circumstances  which  can  be  regarded  as  amounting  to  duress. 
iS^either  the  person  nor  the  goods  of  the  plaintiff  were  in  dan- 
ger. The  officer  had  no  warrant  under  which  he  could  levy 
on  defendant's  personal  property.  The  only  compulsion  arose 
from  the  fact  that  the  plaintiff's  land  was  liable  to  be  sold 
under  a  void  judgment.  The  plaintiff  might  have  resisted  the 
application  for  the  judgment  for  these  taxes  and  doubtless 
have  prevented  its  rendition.  He  did  not  do  so,  however,  but 
allowed  it  to  be  rendered  and  then  paid  it.  There  is  a  double 
reason,  then,  for  denying  the  remedy  here  sought.  The  plain- 
tiff did  not  assert  his  rights  when  he  might  have  done  so,  and 
he  paid  the  money  merely  to  prevent  a  sale  of  his  land  that 
would  have  passed  no  title.  This  subject  is  more  fully  dis- 
cussed in  the  cases  cited  above,  and  it  is  needless  to  enlarge 

upon  it  here. 

Judgment  ajirmed. 
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Chicago  and  Alton  Railroad  Company 

V. 

David  Wilson. 


1.  Negligence — care  and  precaution  required  of  railroads.  Raih'oad 
corporations  are  I'equired  to  use  all  reasonable  precaution  for  the  safety 
of  the  traveling  public,  whether  in  the  construction  and  operation  of 
their  engines  and  coaches,  or  the  erection  of  their  depots,  or  the  con- 
struction of  their  tracks,  or  the  approaches  to  their  trains.  It  is  their  duty 
to  furnish  safe  and  convenient  approaches  to  their  passenger  coaches.  In 
operating  such  Immense  forces  it  is  their  duty  to  use  them  with  care  and 
due  regax'd  to  the  safety  of  others.  For  any  neglect  in  furnishing  any  of 
the  appliances  to  their  trains,  or  when  furnished,  if  insecure  or  unsafe, 
M'hen  it  could  have  been  avoided  by  reasonable  effort  and  precaution,  and 
injury  results,  the  company  will  be  held  liable  for  damages  resulting  there- 
from. 

2.  Same — in  constructing  platform.  In  this  case  the  railroad  compan}-, 
at  a  point  where  its  passenger  trains  passed  each  other  at  the  time  of  the 
accident,  constructed  a  platform  for  the  convenience  of  passengers  getting 
on  and  off  their  trains,  between  the  main  and  a  switch  track,  about  100 
feet  long  and  5^  feet  in  width,  so  that  when  the  trains  stood  side  by  side 
of  each  other  there  was  between  the  coaches  about  2  feet  2  inches  clear 
space  in  the  middle  of  the  platform,  which  was  the  only  means  provided 
for  approaching  and  leaving  the  trains.  The  plaintiflf,  after  purchasing  a 
ticket  for  the  train  going  south,  with  a  friend  passed  over  the  main  track  to 
the  i^latform  for  the  purpose  of  getting  upon  the  train  then  approaching  on 
the  side  track,  and  whilst  either  standing  or  walking  slowly  on  the  platform 
waiting  for  the  passengers  to  alight,  was  struck  by  the  train  coming  from 
the  south  on  the  main  track,  and  injured.  When  struck  his  back  was 
towards  the  approaching  train  :  Held,  that  the  construction  aud  use  of  so 
narrow  a  platform  at  a  point  where  the  trains  passed  each  other,  one  on 
each  side,  was  reckless  and  wanton  carelessness  and  gross  negligence;  and 
that  knowing,  as  the  engine  driver  and  conductor  did,  the  situation  of  the 
platform,  it  was  a  wanton  disregard  of  human  life  to  run  the  train  upon 
the  main  track  while  persons  were  getting  upon  and  from  the  other  train, 
and  that  there  was  the  highest  degree  of  negligence  amounting  to  wilful 
injury. 

3.  CoNTRiBtTTORY  NEGLIGENCE  OP  PLAINTIFF.  The  plaintiff  in  such 
case,  being  a  stranger  not  familiar  with  the  locality,  and  not  aware  of  the 
fact  that  the  two  trains  passed  each  other  at  the  place,  could  not  be  said 
to  be  wanting  in  care.     Knowing  the  use  of  the  platform,  he  went  on  it 
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with  an  implied  assurance  that  it  was  safe,  and  that  he  might  use  it  for 
approaching  and  getting  upon  a  train  standing  thereto  receive  passengers. 
Although  it  might  have  been  obvious  to  him  that  his  situation  would 
have  been  perilous  if  the  other  train  should  move  up,  as  it  did,  on  the 
main  track,  yet  he  was  not  bound  to  suppose  that  so  reckless  a  thing  would 
be  done.  He  had  a  right  to  believe  that  the  employees  of  the  company 
would  act  with  common  prudence. 

4.  Negligence — emdence.  When  the  evidence  showed  negligence 
gross  and  reckless  on  the  part  of  a  railroad  company,  resulting  in  serious 
injury  to  the  plaintiff,  proof  that  plaintiff,  while  under  the  influence 
of  great  pain,  and  his  mind  confused,  if  not  unsettled,  by  the  injury,  that 
no  one  was  to  blame,  will  not  excuse  the  company.  Even  if  the  declara- 
tion was  made  deliberately,  and  the  whole  evidence  shows  that  the  plain- 
tiff was  mistaken,  it  will  not  relieve  the  company  from  liability. 

5.  Negligence — excessive  damages.  In  case  of  personal  injury  caused 
by  gross  and  reckless  negligence  on  the  part  of  a  railroad  compan}^,  in  its 
nature  culpable,  and  such  as  to  authorize  punitive  damages,  when  the 
plaintiff,  in  consequence  of  the  injury,  lost  his  hand,  and  was  thereby  ren- 
dered incapable  of  performing  on  a  musical  instrument  necessary  in  his 
profession  as  a  teacher  of  music,  and  compelled  to  employ  an  assistant  at 
a  large  expense,  to  pursue  his  business,  and  submit  to  greatly  reduced  in- 
come, and  incurred  about  $1000  in  board,  physicians'  bills  and  attendants, 
and  was  unable  to  attend  to  business  for  about  six  months,  a  verdict  of 

was  considered  not  excessive. 


Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case  by  David  Wilson,  against 
appellant,  for  a  personal  injury  from  a  train  of  appellant's  cars, 
whereby  he  lost  his  right  hand.  The  declaration  charged 
that  the  accident  was  caused  by  the  negligent  and  insufficient 
manner  in  which  the  platform  was  built.  Trial  and  verdict 
for  $14,000.  Motion  for  new  trial,  which  was  granted.  At 
the  second  trial  the  verdict  was  for  $8000.  Motion  for  new 
trial,  which  was  overruled. 

Messrs.  Williams  &  Buer,  for  the  appellant. 

Mr.  Gr:o.  H.  Estabeook,  and  Messrs.  Weldon  &  Benja- 
min, for  the  appellee. 


1S72.]  C.  &  A.  E.  R.  Co.  V.  AViLsoN. 


169 


Opinion  of  the  Court. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

This  was  au  action  on  the  case  brought  by  appellee,  in  the 
McLean  circuit  court,  against  appellant,  to  recover  for  injuries 
inflicted  on  the  person  of  appellee.  On  the  29th  of  October, 
1869,  appellee  was,  whilst  standing  on  a  platform  at  the 
station  at  Lexington,  struck  by  a  train  of  cars.  The  platform 
had  been  constructed  by  appellant  for  the  convenience  of 
passengers  in  approaching  and  leaving  the  trains  on  appel- 
lant's road,  and  was  situated  between  the  main  track  and  a 
switch  track.  The  platform  was  also  used  by  the  road  in  tak- 
ing care  of  baggage,  mail  and  express  matter  received  and 
discharged  at  that  station.  At  the  time  the  accident  occurred 
the  passsenger  trains  passed  each  other  at  that  station,  and 
such  had  been  the  case  for  some  weeks  previously.  The 
platform  was  about  100  feet  in  length  and  5  feet  4  inches  in 
width.  The  time  for  the  arrival  of  the  trains  was  the  same. 
In  passing  where  the  train  coming  from  the  north  reached 
the  south  end  of  the  switch,  it  was  opened  and  the  train  run 
in  and  stopped  opposite  the  depot ;  and  after  receiving  pas- 
sengers, baggage  and  mails,  it  passed  out  of  the  switch  and 
Avent  south. 

Appellee,  after  purchasing  a  ticket  for  the  train  going  south, 
with  a  friend  passed  over  the  main  track  to  the  platform  for 
the  purpose  of  passing  to  the  train  which  was  approaching, 
and  whilst  either  standing  or  walking  slowly  on  the  platform, 
was  struck  and  injured  by  the  train  coming  from  the  south. 
AVhen  the  trains  stood  side  by  side  of  each  other,  there  was 
between  the  coaches  about  2  feet  4  inches  of  clear  space  in 
the  middle  of  the  platform,  the  projection  of  the  coaches  cov- 
ering about  18  inches  on  each  side.  Appellee  was  not 
familiar  with  the  locality,  this  being  the  first  time  he  was  ever 
there,  nor  was  he  aware  that  the  trains  passed  each  other  at 
that  place.  When  struck,  appellee  was  waiting  for  the  pas- 
sengers to  alight  from  the  train  upon  whicli  he  expected  to 
take  passage,  and  his  back  Avas  towards  the  approaching  train. 
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The  company  had  provided  no  other  means  of  leaving  and 
approaching  their  passenger  trains  on  the  side  track  than  by 
this  platform,  and  persons  desiring  to  go  south  had  no  other 
access  from  the  depot  building  except  by  approaching  it  over 
this  narrow  platform.  It  does  not  seem  that  there  was  in 
practice  any  regularity  in  the  mode  of  passing;  sometimes 
one  would  pass  out  first,  at  other  times  the  other,  and  on 
other  occasions  both  would  pass  out  at  the  same  time. 

After  receiving  the  injury  appellee  was  taken  to  a  hotel 
close  by,  and  his  right  hand  being  badly  mangled  it  was  am- 
ptitated.  For  some  days  his  life  was  believed  to  be  in  danger. 
He  was  unable  to  attend  to  his  business  for  about  six  months 
after  receiving  the  injury,  and  expended,  as  the  evidence 
shows,  about  §1000  in  paying  physicians'  bills,  medicines, 
board  and  nurses.  His  occupation  is  that  of  a  teacher  of 
music,  and  the  proof  tends  to  show  that  he  earned  about  $200 
per  month,  and  that  he  is  less  successful  since  his  injury ; 
and  he  is  under  the  necessity  of  hiring  an  assistant.  These 
are  the  material  facts  developed  on  the  trial.  The  case  was 
twice  tried  by  the  court  and  a  jury,  the  first  trial  resulting 
in  a  verdict  of  $14,000;  the  latter  in  $8000,  upon  which 
judgment  was  rendered. 

Railroad  companies  are  required  to  use  all  reasonable  pre- 
cautions for  the  safety  of  the  traveling  public,  whether  in  the 
construction  and  operation  of  their  engines  and  coaches,  or 
the  erection  of  their  depots,  the  construction  of  their  tracks 
or  the  approaches  to  their  trains.  In  operating  such  immense 
forces,  it  is  their  duty  to  use  them  with  care  and  with  regard 
to  the  safety  and  rights  of  other  persons.  And  neglect  in 
furnishing  any  of  the  appliances  to  their  roads,  or,  when  fur- 
nished, if  insecure  and  unsafe,  when  it  could  have  been 
avoided  by  reasonable  effort  and  precaution,  if  injury  results 
the  company  will  be  held  liable  for  damages  resulting  there- 
from. It  is  the  duty  of  such  companies  to  furnish  safe  and 
convenient  approaches  to  their  passenger  coaches.  They  have 
no  right  to  invite  the  traveling  public  to  occupy  i)Ositions  of 
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peril.  Ill  this  case  we  see  that  this  platform  was  constructed 
bv  the  company  to  enable  passengers  to  get  upon  and  pass 
from  their  coaches.  All  persons  seeing  it  would  understand 
that  this  was  its  principal  use,  and  would  use  it  for  the  pur- 
pose without  being  informed  that  such  was  its  purpose. 

Then,  was  reasonable  care  observed  in  the  construction  of 
this  platform?  AVe  think  not;  but,  on  the  contrary,  that 
those  planning  and  executing  the  work  were  guilty  of  reckless 
and  wanton  carelessness.  To  erect  such  a  structure,  having 
but  little  more  than  the  width  of  a  man  clear  between  the 
passing  cars,  is  almost  what  was  by  a  witness  denominated 
'•a  first-class  man  trap."  The  most  ordinary  intellect  would 
only  have  to  see  it  to  understand  that  it  would  be  highly 
perilous  to  the  safety  of  passengers  going  on  and  from 
the  cars.  When  built  it  was,  from  its  very  character,  danger- 
ous when  used  as  a  point  for  trains  to  pass  each  other.  The 
fact  that  when  so  used  it  was  highly  dangerous  would  seem  to 
be  a  self-evident  proposition.  It  was  so  manifest,  that  per- 
sons not  connected  with  the  road  had  previously  called  the 
attention  of  the  employees  of  the  company  to  the  danger,  but 
it  had  not  been  heeded.  It,  when  all  the  facts  are  considered, 
appears  to  have  been  reckless  to  create  so  dangerous  a  plat- 
form, and  gross  negligence  to  use  it  as  the  company  did. 

Again,  knowing,  as  the  engine  driver  and  conductor  did, 
the  situation  of  this  platform,  it  was  a  wanton  disregard  of 
human  life  to  run  the  train  on  the  main  track  opposite  that 
on  the  side  track,  whilst  persons  were  getting  upon  and  from 
the  other  train,  and  were  necessarily  using  the  platform.  No 
one  could  have  ever  reasonably  hoped  that  it  could  l)e  done 
without  inflicting  injury  upon  some  one.  The  la>f  train 
should  have  waited  until  all  persons  had  passed  from  the 
standing  train,  and  all  persons  going  as  passengers  upon  it 
had  got  aboard,  and  the  platform  was  clear,  before  drawing 
up  to  the  depot.  In  doing  otherwise  there  was  the  largest 
degree  of  negligence  amounting  to  wilful  injury  upon  appel- 
lee.    The   injury  was   almost   the  inevitable   result  of   such 
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management  of  the  trains.  And  when  the  company  subse- 
quently changed  the  track,  they  only  did  what  a  reasonable 
regard  for  the  safety  of  others  required  them  to  have  done 
before  the  accident  occurred ;  or  they  should  have  at  first  so 
constructed  it. 

Nor  can  it  be  said  that  appellee  was  wanting  in  care  on  his 
part.  He  came  to  the  depot  a  stranger;  he  found  the  plat- 
farm  ;  knowing  its  use  he  went  on  it  with  an  implied  assurance 
that  it  was  safe  and  that  he  might  use  it  for  approaching 
and  getting  upon  the  train  standing  there  to  receive  passen- 
gers. What  reason  had  he  to  suppose  that  to  save  himself 
he  would  have  to  occupy  the  precise  center  of  the  platform, 
or  lean  against  the  cars  on  the  side  track  ?  He  was  not  in- 
formed by  the  employees  of  the  company,  or  any  one  else, 
that  the  other  train  would  come  up  before  the  one  on  the  side 
track  would  leave  ;  he  had  no  reason  to  suppose  that  so 
dangerous  an  act  would  be  done  by  the  company.  It  may 
have  been  obvious  to  him  that  his  situation  would  be  perilous 
if  the  other  train  should  run  up,  as  it  did,  on  the  main  track, 
but  why  should  he  even  imagine  that  so  reckless  a  thing 
would  be  done  ?  He  had  a  right  to  believe  that  the  employees 
of  the  company  would  act  with  common  prudence.  This  the 
law,  as  well  as  common  feelings  of  humanity,  required  at  their 
hands, 

Nor  do  we  see  that,  even  if  he  did  say  that  he  "  did  not 
know  that  any  one  was  to  blame,^'  the  company  was  excused 
by  that  declaration. 

When  he  used  the  language,  if  he  did,  he  was  under  the 
influence  of  pain,  perhaps  of  narcotics,  and  his  mind  confused 
if  not  unsettled  by  the  effects  of  the  injury.  But  even  if  he 
made  the  declaration  deliberately,  the  fault  of  the  company  is 
so  apparent  that  such  a  declaration  could  not  create  the 
slightest  doubt  that  he  was  wholly  mistaken.  We  can  see  no 
negligence  on  the  part  of  appellee,  and  negligence  gross  and 
reckless  on  the  part  of  appellant,  and  it  is  certainly  liable 
for  the  results  of  that  want  of  care. 
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We  now  come  to  consider  the  question  whether  the  dam- 
ages are  so  far  excessive  as  to  require  a  reversal.  Whilst  they 
are  high,  were  it  not  for  the  fact  that  there  was  such  gross 
negligence  on  the  part  of  the  employees  of  the  company,  this 
verdict  would  probably  have  been  excessive.  When  the 
company  neglected  to  make  the  change  of  their  track  when 
their  attention  was  called  to  the  danger  it  involved,  it  indi- 
cated such  recklessness  as  authorized  punitive  damages. 
When  appellee  had  lost  his  hand,  had  been  rendered  thereby 
incapable  of  performing  on  a  musical  instrument  necessary 
to  his  musical  performances,  and  being  compelled  to  employ 
an  assistant,  at  q»  large  expense,  to  pursue  his  business,  and 
having  to  submit  to  greatly  reduced  income,  and  having  been 
compelled  to  lose  a  large  sura  whilst  being  cured,  and  being 
at  large  expense  in  board  and  physicians'  bills,  he  was  entitled 
to  a  large  portion  of  this  sura  as  mere  corapensation,  and  the 
araount  allowed  as  punitive  damages  is  not  excessive. 

Perceiving  no  error  in  this  record,  the  judgment  is  affirraed. 

Judgment  affirmed. 


Mary  C.  Brislain 
Frederick  M.  Wilson  et  al. 


1.  Shelly's  case — rule  in.  The  rule  iu  Shelly's  case  is,  "Wlieu  the 
ancestor  takes  au  estate  of  freehold  by  any  gift  or  conveyance,  and  in  the 
same  gift  or  conveyance  there  is  a  limitation,  either  mediately  or  immedi- 
ately, to  his  heirs  or  heirs  of  his  body,  the  vrord  'heirs'  is  a  word  of  lim- 
itation of  the  estate  and  not  of  purchase.  The  remainder  is  immediately 
executed  in  possession  iu  the  ancestor  so  taking  the  freehold." 
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2.  So,  where  land  was  conveyed  by  deed  to  A  "during  the  period  of 
her  natural  life,  and  to  her  heirs  forever  thereafter,"  it  was  held,  that,  as 
the  deed  conveyed  a  life  estate  to  A,  which  is  a  freehold  estate,  and  the 
immediate  remainder  was  therein  limited  to  her  heirs,  all  the  requisites 
of  the  rule  in  Shelly's  case  were  fulfilled,  and  A  took  the  fee  in  the  laud. 

Writ  op  Ereor  to  the  Circuit  Court  of  Schuyler  county ; 
the  Hon.  C.  L.  Higbee,  Judge,  presiding. 

Mr.  J.  J.  Herron,  and  Mr.  John  Scott,  for  the  plaintiff 
in  error. 

Messrs.  Bagby  &  Tunniclifp,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  in  the  Schuyler  circuit 
court,  and  the  only  question  made  on  the  record,  which  is 
brought  here  by  the  defendant  on  a  writ  of  error,  is  the  con- 
struction to  be  put  upon  the  granting  clause  of  a  deed  execu- 
ted on  the  28th  of  July,  1849,  by  John  Dennis  and  wife  to 
Mary  Cox. 

The  clause  is  as  follows  : 

"Know  all  men  by  these  presents,  That  we,  John  Dennis,  and 
Rachel  Dennis  his  wife,  of  the  county  of  Schuyler  and  State 
of  Illinois,  for  and  in  consideration  of  the  natural  love  and 
aJSection  which  we  bear  unto  our  grand  daughter,  Mary  Cox, 
formerly  Mary  Nelson,  and  also  in  consideration  of  the  sum 
of  one  dollar  to  us  in  hand  paid  by  our  said  grand  daughter, 
at  and  before  the  ensealing  and  delivery  of  these  presents,  the 
receipt  whereof  we  do  hereby  acknowledge,  have  given, 
granted,  aliened,  released  and  confirmed,  and  by  these  pres- 
ents do  give,  alien,  release  and  confirm  unto  the  said  Mary 
Cox,  during  the  period  of  her  natural  life,  and  to  her  heirs 
forever  thereafter,  the  following  described  real  estate." 
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It  is  claimed  by  defendants  in  error  that,  by  the  terms  of 
this  deed,  the  grantee,  Mary  Cox,  took  the  fee  according  to 
the  rule  in  Shelly's  case.  1  Coke's  Rep.  93  b.  The  terms 
used  fulfill  all  the  requisites  of  the  rule  in  that  celebrated 
case,  as  we  have  said  in  the  case  of  Baher  v.  Scott,  62  111.  86, 
wherein  we  went  into  a  full  discussion  of  that  rule  as  a  part 
of  the  common  law,  and  applicable  to  this  State  as  a  rule  of 
property. 

The  rule  has  been  too  long  established  and  too  often  recog- 
nized by  the  courts  of  England  and  of  this  country,  to  be  dis- 
regarded by  this  court. 

It  is  for  the  legislature  to  abolish  the  rule,  not  for  the 
courts,  and  we  are  bound  by  the  common  law. 

The  rule  is,  when  the  ancestor  takes  an  estate  of  freehold 
by  any  gift  or  conveyance,  and  in  the  same  gift  or  conveyance 
there  is  a  limitation  either  mediate  or  immediate,  to  his  heirs 
or  heirs  of  his  body,  the  word  "heirs"  is  a  word  of  limitation 
of  the  estate  and  not  of  purchase.  The  remainder  is  immedi- 
ately executed  in  possession,  in  the  ancestor  so  taking  the  free- 
hold. 1  Coke's  Rep.  104 ;  1  Preston  on  Estates,  264.  The 
deed,  in  this  case,  conveyed  a  life  estate  to  Mary  Cox,  which 
is  a  freehold  estate,  and  in  the  same  deed  the  immediate  re- 
mainder is  thereon  limited  to  her  heirs,  thus  fulfilling  all  the 
requisites  of  the  rule. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  took  no  part  in  the  decision  of  this 
case,  having  been  counsel  in  the  sale  of  the  land  in  contro- 
versy. 
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James  T.  Snell 


Elbridge  O.  Warner. 

Principal  and  subety — proof  of  request  by  the  former.  In  an  action  by 
a  surety,  in  an  appeal  bond,  against  bis  principal,  to  recover  for  money 
paid  by  the  plaiutiflF  for  the  use  of  the  defendant,  proof  of  the  fact  that  the 
principal  appeared  in  the  appellate  court  and  defended  the  suit  in  which 
the  bond  was  given,  will  justify  the  inference  that  the  surety  signed 
the  bond  at  the  request  of  the  principal. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

One  Wheeler  recovered  a  judgment  in  the  State  of  Mis- 
souri, before  a  justice  of  the  peace,  against  James  T.  Snell  and 
one  Woodworth.  The  cause  was  taken,  by  appeal,  to  the 
circuit  court,  Woodworth  and  Snell  signing  the  aj)peal  bond 
as  principals  and  Warner  as  surety.  A  judgment  was  ren- 
dered in  the  circuit  coiU't  against  Woodworth  and  Snell  as 
priucipals  and  Warner  as  surety,  in  accordance  with  the  stat- 
ute of  Missouri  in  relation  to  appeals  in  such  cases,  a  part  of 
which  judgment  Warner  was  compelled  to  pay.  Warner 
brought  this  action  against  Snell  to  recover  the  money  so  paid 
by  him,  and  recovered  a  judgment  in  the  court  below  for  the 
sum  of  $306.60.     Snell  appeals. 

Mr.  E.  H.  Palmer,  for  the  appellant. 

Messrs.  Fuller  &  Graham,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  was  before  this  court  at  the  January  term,  1871, 
and  was  th.en  reversed  on  the  ground  of  an  error  in  the  com- 
putation of  the  amount  found  to  be  due  to  the  appellee.     A 
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new  trial  was  had  on  substantially  the  same  evidence  as  was 
contained  in  the  former  record.  In  the  former  opinion,  we 
said  that  "  we  perceive  no  error  in  any  of  the  rulings  of  the 
court  in  the  admission  of  evidence.  The  evidence  offered  was 
competent,  and  fully  sustains  the  issues  on  the  part  of  the 
appellee." 

The  single  error  now  relied  on  to  reverse  the  judgment  is, 
that  it  nowhere  appears  in  the  record  that  there  was  any  re- 
quest on  the  appellee  by  Wood  worth  and  Snell,  or  either  of 
them,  to  sign  an  appeal  bond  for  them,  and  that  if  the  appellee 
voluntarily  signed  such  bond,  he  can  not  make  the  appellant 
his  debtor  without  such  a  request. 

The  objection  is  not  well  taken.  It  sufficiently  appears 
from  the  evidence  that  the  appellee  signed  an  appeal  bond  for 
AVoodworth  and  Snell,  and,  from  the  fact  that  they  appeared 
in  the  appellate  court  and  defended  the  suit,  it  will  be  pre- 
sumed that  they  requested  the  appellee  to  sign  the  appeal 
bond  for  them.  Having  availed  of  the  benefits  of  the  appeal 
to  procure  a  new  hearing  in  the  appellate  court,  it  js  an  illib- 
eral objection  on  the  part  of  the  appellant  to  say  that  he  never 
requested  the  appellee  to  sign  an  appeal  bond  for  him. 

Under  the  statute  of  Missouri,  a  copy  of  which  was  given 
in  evidence,  in  relation  to  such  appeals,  a  judgment  was  ren- 
dered against  Woodworth  and  Snell  as  principals,  and  appel- 
lee as  surety,  a  part  of  which  judgment  appellee  was  com- 
pelled to  and  did  pay,  and  there  is  no  just  reason  why  he 
should  not  recover  the  amount  so  paid  from  the  appellant. 

The  instruction  given  for  the  appellee,  to  which  exceptions 
were  taken,  states  the  law  correctly  as  applicable  to  the  facts 
of  the  case,  and  was  proper.  The  one  asked  by  the  appellant 
and  refused  by  the  court,  if  given,  could  only  have  misled  the 
jury  on  the  issues  involved,  and  Avas  properly  refused. 

No  material  error  appearing,  the  judgment  is  affirmed. 

Judgment  cvffirmed. 


12— 63d  III. 


178  C.  &  A.  E.  K.  Co.  V.  Jacobs.  [Jan.  T., 


Opinion  of  the  Court. 


Chicago  and  Alton  Railroad  Company 


Julius  Jacobs. 

1.  Negligence — of  the  care  required  of  persons  in  crossing  a  railroad 
track.  A  traveler  along  a  public  highway,  which  crosses  the  track  of  a 
railroad,  is  held  to  the  exercise  of  proper  precaution  to  avoid  injury  upon 
the  crossing. 

2.  In  his  approach  to  such  crossing,  it  is  incumbent  on  him  to  exercise 
care  and  caution  by  looking  and  listening  for  any  train  that  may  be  ap- 
proaching, so  as  to  avoid  the  danger  of  a  collision. 

3.  Negligence  in  railroads — of  comparative  negligence.  In  an  action 
against  a  railroad  company  to  recover  for  injuries  occasioned  by  the  alleged 
negligence  of  the  company  in  running  its  train,  although  the  servants 
of  the  company  may  have  been  guilty  of  negligence  contributing  to  the 
injury  complained  of,  still,  if  the  plaintiff  could,  bj''  the  exercise  of  ordinarj- 
cure  and  prudence,  have  avoided  the  injury,  he  can  not  recover. 

Appeal  from  the  Circuit  Court  of  Sangamon  county  ;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  Jacobs  against 
the  raih'oad  company,  to  recover  of  the  latter  damages  for  a 
personal  injury  to  the  former,  occasioned  by  the  alleged  neg- 
ligence of  the  railroad  company.  A  trial  by  jury  resulted  in 
a  verdict  and  judgment  for  the  plaintiff  of  $2500.  To  reverse 
this  judgment  the  defendant  appeals. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  negligence  imputed  to  the  defendant  in  this  case  is,  in 
not  ringing  a  bell  or  sounding  a  whistle  for  the  required  dis- 
tance, and  in  running  its  train  at  too  high  a  rate  of  speed. 
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Ihtre  is  no  question  that  the  wliistle  was  sounded  so  as  to 
give  notice  to  persons  in  the  vicinity  of  the  road  crossing  of 
the  approach  of  the  train,  and  to  lead  men  engaged  there  with 
teams  and  otherwise,  except  Jacobs,  to  talce  proper  precautions 
fur  their  safety. 

As  to  whether  the  whistle  was  sounded  or  the  bell  rung  for 
the  prescribed  distance  of  80  rods,  the  evidence  was  somewhat 
contradictory^  The  rate  of  speed  seems  to  have  been  from 
twelve  to  twenty  miles  an  hour  through  the  village  of  Broad- 
well,  a  place  of  three  or  four  hundred  inhabitants.  But  what- 
ever the  negligence  in  those  respects  which  the  evidence  dis- 
closes on  the  part  of  the  defendant,  it  exhibits  such  a  degree 
of  negligence  in  the  plaintiff  himself  as,  in  our  view,  precludes 
his  riglit  of  recovery. 

A  traveler  along  a  public  highway  which  crosses  the  track 
of  a  railroad,  is  held  to  the  exercise  of  proper  precaution  to 
avoid  injury  upon  the  crossing,  as  well  as  the  railroad  com- 
panv.  In  his  approach  to  such  crossing,  it  is  incumbent  on 
liim  to  exercise  care  and  caution  by  looking  and  listening  for 
any  train  that  may  be  approaching,  so  as  to  prevent  the  dan- 
ger of  a  collision.  Chicago  and  Alton  R.  R.  Co.  v.  Gretzner,  46 
111.  75;  T.,  P.  &  W.  R.  R.  Co.  v.  Riley,  47  111.  514;  Beisiegel 
V.  Neio  York  Central,  40  N.  Y.  9  ;  The  North  Penn.  R.  Co.  v. 
Heileman,  49  Penn.  60. 

The  plaintlif  came  upon  this  crossing  driving  a  wagon 
drawn  by  one  horse,  at  about  noonday.  He  was  traveling  on 
a  public  highway  westward,  intending  to  cross  the  track  of 
the  railroad  in  order  to  get  to  Elkhart.  .  The  highway  crossed 
the  railroad  track  at  right  angles.  He  came  along  it  for  a  di.'^- 
tance  of  some  ten  rods  immediately  eastward,  with  an  unob- 
structed view^  of  the  railroad  track  for  a  long  distance,  with 
the  exception  that  at  one  point  the  view  was  obstructed  by  u 
warehouse  while  passing  along  some  25  feet,  and  at  another 
point  perhaps  by  a  car  standing  on  a  side  track.  Other  j)er- 
soJis  engaged  at  work  some  25  feet  east  of  the  crossing,  close 
by  whom  Jacobs  passed,  heard    and   saw  the  train.     Two  of 
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them  gave  warning  to  the  defendant  by  hallooing  at  him  to 
stop,  one  of  them  three  or  four  times,  and  also  by  throwing 
up  his  hand  as  a  signal  to  stop.  When  within  15  or  20  feet 
of  the  crossing  the  defendant  whipped  up  his  horse  with  the 
lines  and  hurried  him  forward.  It  was  a  freight  train  coming 
from  the  north. 

The  evidence  forces  the  conclusion  upon  the  mind  that  the 
appellee,  notwithstanding  he  saw  and  heard  the  coming  train 
and  in  spite  of  the  warnings  given  to  him,  Avas  bent  upon  cross- 
ing the  track  in  advance  of  the  train,  in  the  belief,  doubtless, 
that  he  would  be  able  to  do  so  before  the  arrival  of  the  train 
at  the  crossing.  But  if  he  took  this  risk,  and  miscalculated, 
he  must  bear  the  consequences  of  his  imprudence.  The  state- 
ment of  the  appellee  himself,  that  he  did  not  see  or  hear  the 
approaching  train,  or  receive  warning  of  it,  can  not  be  admit- 
ted to  countervail  the  satisfactory  testimony  of  other  disinter- 
ested witnesses,  to  the  effect  that  the  contrary  must  have  been 
the  fact,  or  would  have  been,  but  for  the  most  gross  careless- 
ness on  the  part  of  the  appellee.  This  would  be  doing  vio- 
lence to  all  the  received  rules  for  weighing  the  credibility  of 
witnesses. 

The  testimony  shows  such  heedlessness,  if  not  recklessness, 
on  the  part  of  the  appellee  in  his  attempted  crossing  of  the 
railroad  track,  that  we  are  satisfied  the  verdict  is  not  sustained 
by  the  evidence. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed.^' 

*Chicago  ajnd  Alton  Railroad  Co.  v.  Julius  A.  Kusel. 

Appeal  from  the  Circuit  Court  of  Sangamou  couutj''. 

Per  Curiam  :  The  decision  iu  the  preceding  case  of  TTie  Chicago  and 
Alton  Bailroad  Co.  v.  Jacobs,  must  rule  this  case,  as  the  cause  of  action 
is  the  same  in  both  cases,  except  that  iu  the  present  one  the  injury  com- 
plained of,  instead  of  being  to  the  person,  as  in  the  former  case,  was  to 
the  horse  and  wagon  of  another  person,  the  present  plaintiff,  which  the 
plaintiff  iu  the  former  case  had  the  possession  of,  and  was  driving,  at  the 
time  of  the  accident.  Consequentlj'',  the  judgment  in  the  present  case 
must  be  reversed  and  the  cause  remanded.  Judgment  reversed. 
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Augusta  A.  Alvis  et  al. 

V. 

Martha  J.  Morrison  et  al. 

1.  Evidence — of  recorded  deed.  Au  original  deed,  bearing  certificate 
of  iiaving  been  duly  recorded,  is  the  highest  class  of  evidence,  and  may  be 
read  whether  the  official  record  book  be  in  existence  or  not. 

2.  Burnt  records — secondary  evidence.  Where  a  record  of  deeds  is 
destroyed,  the  index  book  in  which  the  deed  is  described,  and  its  record  in 
the  proper  book  certified,  is  good  evidence  of  the  fact  that  a  deed  was  re- 
corded. 

3.  Notice  to  purchasers — effect  of  record.  The  notice  which  the  due 
recording  of  a  deed  gives  to  all  the  world,  is  not  extinguished  or  lost  b}' 
the  destruction  of  the  record  book;  nor  can  one,  who  obtains  adverse 
title,  be  deemed  an  innocent  purchaser. 

4.  Acknowledgment.  It  is  not  indispensable  that  a  certificate  of  ac- 
knowledgment conform  exactly  to  the  language  of  the  statute.  It  is  sufli- 
cient  to  show  that  the  statute  lias  been  strictly  complied  with. 

Appeal  from  the  Circuit  Court  of  Logan  county  ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  "Wm.  McGalliard,  Mr.  James  T.  Hoblett,  Mr.  Wm. 
B.  Jones,  and  Messrs.  Stuart,  Edwards  &  Brown,  for  the 
appellants. 

Messrs.  Williams  &  Burr,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

One  party  claims  title  to  the  land  in  controversy  as  the 
grantee  of  the  purchaser  at  a  sheriff's  sale,  had  by  virtue  of 
an  execution  issued  upon  a  judgment  rendered  upon  the  fore- 
closure of  a  mortgage  by  scire  facias,  in  pursuance  of  the  stat- 
ute. The  record  of  the  morto-as-e  was  burned  before  fore- 
closure,  but  the  mortgage  was  preserved. 
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The  other  party  claims  title  as  a  purchaser  subsequent  to 
the  destruction  of  the  record. 

There  was,  upon  the  mortgage,  the  usual  indorsement  that 
it  had  been  filed  and  recorded,  which  was  signed  by  the  re- 
corder. There  were  also  preserved  from  the  wreck  of  the  fire 
an  index  and  a  file  book,  in  which  was  given  the  names  of  the 
mortgagor  and  mortgagee,  a  description  of  the  premises,  the 
date  of  the  deed  and  the  date  of  the  record. 

The  position  assumed  is,  that  there  was  no  record  of  the 
mortgage  at  the  time  of  foreclosure,  and  as  there  was  no 
record,  there  could  be  no  foreclosure. 

The  assumption  is  false  in  fact  and  in  law. 

The  mortgage,  with  the  indorsement  upon  it  of  registra- 
tion, was  a  sufficient  record  for  the  action  of  the  court.  It 
was  the  evidence  contemplated  by  the  statute  when  it  author- 
ized the  mortgagee  to  sue  out  a  writ  of  scire  facias,  "if  de- 
fault be  made  in  the  payment  of  any  sum  of  money  secured 
by  mortgage  on  lands,  and  tenements,  duly  executed  and  re- 
corded." It  was  the  best  evidence,  and  the  record  could  not 
have  been  introduced  unless  upon  due  proof  of  loss  of  the 
original. 

When  the  mortgage,  duly  executed  and  recorded,  was  ex- 
hibited to  the  court,  together  with  the  note  intended  to  be 
secured,  it  had  the  highest  evidence  required  by  the  law,  and 
was  bound  to  act  upon  it ;  and  the  assumption  that  the  judg- 
ment was  void,  is  unsupported  either  by  reason  or  authority. 

The  cases  cited  by  appellees  upon  this  point  are  direct  au- 
thorities against  them. 

In  Woodbury  v.  Manlove,  14  111.  213,  it  is  said  that  the 
plaintiffs  fully  sustained  the  case  on  their  part  by  the  produc- 
tion of  the  mortgage,  duly  acknowledged  and  recorded. 

In  Russell  v.  Brown,  41  111.  183,  it  is  said,  "on  a  scire  facias 
the  mortgage  is  treated  as  a  record,  and  the  court  must  fol- 
low it." 

Again,  in  Carjjoiter  v.  3Ioocrs,  26  111.  162,  this  language  is 
us(^'d  ;  "Tlie  mortgage,  being  recorded,  is  treated  as  a  record, 
importing  absolute  vevitv." 
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The  fallacy  in  the  argument  is  the  result  of  the  supposition 
til  at  the  foreclosure  by  scire  facias  is  based  upon  the  record 
alone,  whereas  it  is  upon  the  mortgage  duly  executed  and  re- 
corded, and  the  court  was  bound  to  render  thejudgment  upon 
the  production  of  the  latter. 

The  court,  then,  had  jurisdiction  of  the  subject  matter, 
(Scates'  Comp.  976,  sec.  23,)  and  also  of  the  parties,  for  the 
writ  was  properly  executed.  The  default  admitted  the  neces- 
sary averments  in  the  writ.  The  sale  was  regular,  and  the 
purchase  made  in  good  faith.  The  grantee  of  the  purchasers 
at  the  sherifl's  sale  is  also  an  innocent  purchaser,  and  paid  a 
valuable  consideration.  It  would  be  a  monstrous  doctrine  to 
hold  that  such  a  judgment  and  sale  are  void.  The  effect 
would  be  ruinous,  and  purchasers  at  judicial  sales  would  have 
no  protection. 

The  record  of  the  deed,  made  subsequent  to  the  record  of 
the  mortgage,  was  no  notice  either  to  the  prior  mortgagee  or 
to  the  purchasers  at  the  judicial  sale.  The  registry  laws  have 
no  application  in  such  case.  The  record  of  the  subsequent 
deed  was  not  even  constructive  notice  to  the  purchasers.  No 
one  but  the  mortgagor,  or  in  case  of  his  death,  his  executors 
or  administrators,  were  necessary  defendants.  Subsequent 
purchasers  are  not  required  to  be  made  parties  in  proceedings 
to  foreclosure  by  sdre  facias,  but  must  take  notice  of  them. 
Chichering  v.  FailSf  26  111.  507 ;  Matteson  v.  Thomas,  41  111. 
110. 

But  what  was  the  object  of  the  record  of  the  mortgage  ?  It 
was  good  between  the  parties  without  record,  but  it  could  not 
take  effect  and  be  in  force  as  to  subsequent  purchasers  unless 
recorded,  or  there  was  actual  notice.  The  object  of  recording 
was  to  afford  notice  to  subsequent  purchasers.  Scates'  Comp. 
969,  sec.  23. 

The  proof  shows  that  they  had  sufficient  notice.  Within  a 
month  after  the  fire  they  obtained  the  deed,  under  which  they 
now  claim  title.  This  deed  recites  that  it  was  made  in  lieu 
of  deeds  destroyed  by  the  fire,  and  that  one  of  them  was  dated 
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in  1852.  This  date  is  subsequent  to  the  record  of  the  mort- 
gage. In  the  index,  which  was  preserved  from  the  fire,  is 
contained  an  entry  of  a  deed,  from  the  mortgagor  to  these  sub- 
sequent purchasers  of  the  same  land,  and  dated  in  1852. 

The  mortgage  was  then  recorded,  and  the  record  was,  at 
that  time,  at  all  events,  constructive  notice  to  the  purchasers. 
They  then  had  knowledge  of  it.  Did  the  burning  eiface  such 
knowledge  and  render  ineffectual  the  notice  which  had  been 
complete  ?  A  mortgage  is  recorded  to-day,  and  takes  effect 
and  is  in  force  as  to  all  subsequent  purchasers  from  the  fact 
of  record.  A  third  party,  to-morrow,  purchases  the  mort- 
gaged land,  receives  a  deed  and  places  it  upon  record.  On  the 
next  day  the  records  are  burned.  Does  this  burning  destroy 
the  notice  which  had  been  given  to  the  purchaser,  and  the 
knowledge  which  he  had  acquired?  Such  a  conclusion  is  pre- 
posterous. 

It  must  also  be  apparent  that  the  index  and  file  book 
afforded  notice  of  the  existence  of  the  mortgage,  or  that  the 
mortgagee  had  some  claim  upon  the  land.  The  statute  re- 
quires the  recorder  to  keep  such  books  in  his  office.  Scates' 
Comp.  967,  sec.  7.  Upon  the  destruction  of  the  principal 
records,  these  books  were  still  notice  of  the  entries  made  in 
them. 

The  objection  to  the  form  of  the  acknowledgment  is  not 
well  taken.  The  conclusion  is  inevitable,  from  the  language 
used,  that  the  acknowledgment  was  made  before  the  officer. 
The  precise  language  of  the  statute  need  not  be  used. 

Upon  the  whole  case,  we  are  of  opinion  that  the  proceeding 
to  foreclose  by  scire  facias  was  right,  and  that  Baker,  the 
grantee  of  the  purchasers  at  the  judicial  sale,  is  an  innocent 
purchaser,  and  entitled  to  protection.  His  deed  must  be  re- 
garded as  paramount. 

The  decree  of  the  court,  as  to  the  land  purchased  by  Baker, 
is  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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Robert  Houston  et  al. 
The  People  of  the  State  of  Illinois. 


1.  Indictment  for  obstructing  a  highway — description.  In  a  pros- 
ecution under  an  indictment  charging  the  defendant  witli  obstructing  a 
public  highway,  if  a  local  description  sufficient  to  identify  and  fix  the  pre- 
cise point  of  obstruction  is  given,  as  well  as  the  termini  of  the  road,  the 
latter  may  be  disregarded,  and  proof  of  the  existence  of  a  road  at  the  place 
of  obstruction  is  sufficient. 

2.  But  where  the  allegation  is  general,  charging  the  obstruction  of  a 
road  leading  from  one  place  to  another,  the  existence  of  the  road  between 
tlie  points  named  must  be  proved  as  a  matter  of  essential  description. 

.  3.  Same — proof  of  existence  of  the  road  as  a  'public  highway.  In  such  a 
prosecution,  where  user  was  relied  on  to  establish  the  existence  of  tlie 
road  as  a  public  highway,  the  court  would  not  permit  to  be  answered  cer- 
tain questions  put  to  the  witnesses  on  tlie  trial,  by  the  defense,  which  were 
calculated  to  elicit  evidence  that  the  road  had  been  changed;  that  there 
were  different  lines  of  travel;  that  the  travel  was  not  confined  to  one 
track;  that  the  proper  road  autliorities  did  not  exercise  control  over  or 
repair  the  road,  and  that  there  was  express  denial,  on  the  part  of  the  owner 
of  the  land,  of  right  in  the  public  to- the  use  of  the  road:  Held,  that  tiiis 
was  pertinent  testimony  as  tending  to  show  there  was  not  a  continuous 
and  uninterrupted  use  of  a  definite  line  of  travel,  and  a  want  of  recogni- 
tion of  it  by  the  proper  authorities,  and  acquiescence  by  the  owner  of  the 
land,  which  should  have  been  admitted  to  be  considered  and  weighed  by 
the  jury,  in  connection  with  all  the  other  testimony  in  the  case  in  regard 
to  tlie  use  of  the  road,  in  order  to  determine  the  fact  as  to  its  existence  as  a 
public  highway. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county  ; 
the  Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  Dearborn  &  Campbell,  for  the  plaintiffs  in 
error. 

Mr.  Washington  Bushnell,  Attorney  General,  and  Mr. 
C.  G.  Whitney,  State's  Attorney,  for  the  people. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  for  obstructing  a  public  highway 
in  the  county  of  Mason,  in  this  State,  running  from  the  town 
of  Bath,  in  said  county,  to  the  town  of  Chandlerville,  in  the 
county  of  Cass,  in  this  State. 

On  the  trial  the  court  gave  the  following  instruction  to  the 

jury: 

''The  jury  are  instructed  that  they  are  only  to  inquire  into 
the  title  of  the  public  to  that  part  of  the  road  in  controversy 
which  is  charged  to  have  been  obstructed;  conditioned  that 
the  jury  believe,  from  the  evidence,  that  it  is  part  of  a  road 
running  from  Bath  to  Chandlerville,  as  charged  in  the  indict- 
ment." 


This  instruction  was  erroneous,  under  the  authority  of  the 
cases  of  Martin  v.  People,  23  111.  395,  and  Town  of  Lewiston 
V.  Proctor,  27  111.  414. 

It  was  there  held,  that  when  a  local  description  sufficient 
to  identify  and  fix  the  precise  point  of  obstruction  is  given,  as 
well  as  the  termini  of  the  road,  the  latter  may  be  disregarded, 
and  proof  that  a  road  existed  at  the  place  of  obstruction,  is 
alone  necessary.  But  that  when  the  allegation  is  general  that 
a  road  leading  from  one  place  to  another  has  been  obstructed, 
its  existence  between  the  points  named  must  be  proved  as  a 
matter  of  essential  description. 

In  the  first  named  case  the  indictment  described  the  road 
as  leading  from  Bradshaw's  mills  to  Bernadotte,  and,  it  was 
said,  had  the  particular  description  laid  in  the  indictment  been 
confined  to  the  point  of  obstruction,  and  the  allegation  had 
been  that  there  was  a  public  road  at  that  place  which  led 
towards  Bradshaw's  mills  and  Bernadotte,  then  no  more  of 
the  road  need  have  been  proven  than  was  particularly  described, 
and  no  more  proof  would  have  been  required  than  would  have 
established  that  description. 
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There  were  several  questions  put  to  witnesses  on  the  trial, 
which  the  court,  improperly,  we  think,  did  not  permit  to  be 
answered. 

It  was  user  on  the  part  of  the  public  which  was  relied  on 
to  establish  the  existence  of  the  road  as  a  public  highway. 
The  questions,  as  framed,  were  calculated  to  elicit  evidence 
that  the  road  had  been  changed;  that  there  were  different 
lines  of  travel;  that  the  travel  was  not  confined  to  one  track ; 
that  the  proper  road  authorities  did  not  exercise  control  over 
or  repair  the  road,  and  that  there  was  express  denial  on  the 
part  of  Houston  of  right  in  the  public  to  the  use  of  tlie  road. 

This  was  pertinent  testimony  as  tending  to  show  there 
was  not  a  continuous  and  uninterrupted  use  of  a  definite  line 
of  travel,  and  that  there  was  a  want  of  recognition  of  it 
by  the  proper  authorities  and  acquiescence  by  the  owner  of 
the  land,  and  should  have  been  admitted  to  be  considered 
and  weighed  by  the  jury,  in  connection  with  all  the  other 
testimony  in  the  case,  in  regard  to  the  use  of  the  road,  in 
order  to  determine  the  fact  as  to  its  existence  as  a  public  high- 
way. 

The  judgment  of  the  court  below  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Farmers  and  Merchants'  Insurance  Co. 

V. 

Lewis  Smith. 


1.  Insurance — giving  note  for  instdlments  of  'premium — whether  the  as- 
sured a  stockholder.  Where  an  insurance  company  was  authorized  to  insure 
either  upon  the  customary  mutual  plan,  taliing  deposit  notes  subject  to 
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assessments  from  time  to  time  in  proportion  to  tlie  losses,  or  to  insure  for  a 
term  of  years  at  a  fixed  annual  premium,  receiving  the  first  year's  premium 
in  advance  and  taking  a  note  payable  in  instalments  at  the  commencement 
of  each  of  the  years  during  which  the  policy  would  run,  it  was  hdd,  that 
a  policy  issued  upon  the  latter  plan  did  not  make  the  assured  a  stockholder 
or  liable  for  the  debts  of  the  company,  but  was  merely  a  contract  by  which 
the  company  undertook  to  indemnify  the  assured  against  loss  for  a  term 
of  years,  provided  he  would  pay  a  certain  sum  at  the  beginning  of  each 
year. 

3.  Same — bankruptcy  of  company — liability  of  assur^  on  premium  note. 
A  party  executed  to  sucli  a  company  a  note  for  $16.80,  payable  in  annual 
instalments  of  $4.20.  The  note  was  given  for  a  policy  of  insurance  run- 
ning five  years  from  its  date.  The  premium  for  the  first  year  was  paid  in 
advance,  and  the  note  was  for  the  four  succeeding  years.  The  first  instal- 
ment, due  at  the  beginning  of  the  second  year,  was  paid,  but  before  that 
year  expired  the  company  became  insolvent  and  suspended  business,  and 
the  assured  refused  to  pay  the  next  instalment.  There  was  a  provision  in 
the  policy  that,  in  the  event  any  instalment  should  remain  unpaid  for 
thirty  days  after  <matvirity,  all  the  instalments  or  premiums  should  be  due 
and  payable  as  liquidated  damages.  In  an  action  brought  by  the  receiver 
of  tlie  company  to  recover  the  remaining  instalments,  it  was  Jield,  that 
nothing  was  recoverable,  as,  upon  the  company  becoming  bankrupt,  the 
consideration  of  the  note — the  protection  against  loss — failed. 

Appeal,  from  the  Circuit  Court  of  Menard  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Skinner  &  Marsh,  and  Mr.  S.  S.  Knoles,  for  the 
appellant. 

Mr.  JST.  W.  Branson,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  a  suit  brought  by  the  receiver  of  an  insolvent  insur- 
ance company  against  Smith,  ujjon  a  note  for  $16.80,  payable  in 
annual  instalments  of  $4.20,  bearing  date  July  2,  1868.  The 
note  was  given  for  a  policy,  running  five  years  from  its  date. 
The  premium  for  the  first  year  was  paid  in  advance,  and  the 
note  in  question  was  for  the  premiums  of  the  four  succeeding 
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years,  payable  in  instalments  at  the  beginning  of  each  year. 
The  j)reniium  at  the  beginning  of  the  second  year  was  paid, 
but  before  that  year  expired  the  company  became  insolvent 
and  suspended  business.  There  was  a  provision  in  the  policy 
that,  in  the  event  any  instalment  should  remain  unpaid  for 
thirty  days  after  maturity,  all  the  instalments  or  premiums 
should  be  due  and  payable  as  liquidated  damages.  This  suit 
was  brought  to  recover  these  unpaid  instalments  or  premiums. 

There  is  no  question  but  that  the  circuit  court  was  correct 
in  holding  that  the  consideration  of  the  note  had  failed,  and 
that  nothing  was  recoverable.  This  company  was  authorized  to 
insure  either  upon  the  customary  mutual  plan,  taking  deposit 
notes  subject  to  assessments  from  time  to  time  in  proportion 
to  the  losses,  or  to  insure  for  a  term  of  years  at  a  fixed  annual 
premium,  receiving  the  first  year's  premium  in  advance  and 
taking  a  note  payable  in  instalments  at  the  commencement 
of  each  of  the  years  during  which  the  policy  would  run.  This 
species  of  policy  did  not  make  the  assured  a  stockholder  or 
liable  for  the  debts  of  the  company.  It  was  merely  a  contract 
by  which  the  company  undertook  to  indemnify  the  assured 
against  loss  by  fire  for  a  term  of  years,  provided  he  would 
pay  a  certain  sum  at  the  beginning  of  each  year.  When  the 
company  failed,  of  course  all  obligation  to  continue  the  pay- 
ment of  these  notes,  from  year  to  year,  terminated. 

We  do  not  understand  on  what  ground  a  bankrupt  com- 
pany can  continue  to  claim  an  annual  payment  for  protection 
against  fire,  which  it  does   not  pretend  to  be  able  to  furnish. 

The  judgment  is  affirmed. 

Judgment  qffii'med.^ 

*Tlns  opinion  also  applies  to  the  following  cases  of  the  same  term,  in  all 
of  which  the  judgments  of  the  court  below  are  affirmed :  Farmers  and  Mer- 
chants' Insurance  Co.  v.  James  B.  Kenedy;  Same  v.  Robert  Conover;  and 
Same  v.  Henry  J.  Heinricka. 
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John  M.  Gill 

V. 

Simeon  R.  Crosby. 


1.  Partners  in  profits — control  of  property.  Where  A  aud  B,  after 
conducting  business  under  a  written  partnership  agreement,  for  the  pur- 
chase, feeding  and  sale  of  cattle  aud  hogs  for  a  while,  entered  into  a  new 
verbal  agreement,  by  which  A  was  to  purchase  the  stock,  furnishing  the 
money  for  that  purpose  and  for  all  the  expenses,  except  that  B  was  to  fur- 
nish slops  from  his  distillerj'^;  and  A  was  to  have  the  entire  control  and 
sale  of  the  stock,  to  receive  the  proceeds  of  sale,  and  retain  therefrom  all 
moneys  advanced  by  him  and  ten  percent  interest  on  one-half  the  amount, 
after  which  he  was  to  divide,  and  pay  to  B  one-half  of  the  net  profits,  and 
the  losses  were  to  be  equall}^  divided :  Mdd,  that  the  new  arrangement 
having  superseded  the  partnership  agreement,  gave  A  the  right  to  control 
the  sale  of  the  stock  and  receive  the  pay  therefor. 

2.  Sale — in  fraud  of  partner'' s  rigJits.  Where  A  and  B  were  jointly  in- 
terested in  cattle  fed  by  them  for  market,  B's  only  interest  being  that  he 
was  to  share  equallj'  with  A  in  the  profits  aud  losses,  while  A,  who  fur- 
nished the  money  for  their  purchase  aud  the  principal  part  of  the  ex- 
penses, hy  agreement,  was  to  have  the  entire  control  and  sale  of  tiie 
cattle,  and  receive  the  proceeds  of  sales,  and  before  anj^  division,  repay 
himself  all  moneys  advanced  and  ten  per  cent  on  one-half  of  the  amount, 
after  which  he  was  to  pay  B  one-half  of  the  net  profits;  and  B,  to  defraud 
A,  colluded  with  C,  and  sold  and  delivered- to  him  the  cattle,  aud  received 
pay  therefoj',  C  being  cognizant  of  the  fraudulent  purpose:  Held,  that  C, 
by  such  purchase,  acquired  no  title  as  against  A,  and  that  A  was  entitled 
to  recover  the  cattle  from  0  iu  an  action  of  replevin. 

3.  Sale — ratification  in  ignorance  of  fraud.  Where  A  and  B  were 
joiull}'  interested  iu  a  lot  of  cattle,  but,  as  between  themselves,  A  had  the 
sole  control  and  right  to  sell  and  reimburse  himself  for  advances,  after 
which  the  net  profits  were  to  be  equally  divided,  and  B,  by  collusion  with 
the  purchaser,  sold  them  with  intent  to  receive  the  entire  price  in  fraud  of 
the  rights  of  A,  aud  the  latter,  on  learning  of  the  sale,  but  ignorant  of  the 
contemplated  fraud,  assented  to  its  consummation,  uuder  an  understanding 
that  the  purchase  money  was  to  be  paid  to  him  when  the  weight  of  the 
cattle  was  ascertained,  and  after  the  weighing,  the  purchaser  set  an  hour 
for  A  to  meet  him  at  his  office  for  settlement  and  payment,  but  before  the 
time  set  he  paid  the  full  price  to  B :    Held,  that  A  was  not  bound  by  the 
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sale  and  delivery,  aud  was  entitled  to  recover  possession  of  the  cattle  in 
replevin. 

4.  Sale — notice  before  payment — of  superior  right.  A  and  B  were  jointly 
interested  in  a  lot  of  cattle,  fed  by  them  for  market.  A  furnished  all  the 
money  for  their  purchase  aud  expenses  of  keeping,  etc.,  except  that  B  fur- 
nished slops  from  his  distillery.  It  was  agreed  between  them  that  A  was 
to  have  the  sole  control  and  disposal  of  them,  aud  upon  sale  hy  him,  was 
to  retain  from  the  proceeds  the  money  advanced  by  him  and  ten  per  cent 
interest  on  half  that  sum;  otherwise,  they  were  to  share  equally  in  tlie 
profits  and  losses.  B,  without  the  knowledge  or  assent  of  A,  executed  a 
written  agreement  for  the  sale  of  the  cattle,  signing  his  aud  A's  name 
thereto:  Meld,  that  if  the  sale  was  made  to  defraud  A,  and  the  purchaser 
participated  in  the  fraudulent  design,  or  if  the  purchaser  was  notified  of 
A's  rights  at  any  time  before  the  actual  payment  of  the  price  to  B,  and  he, 
by  collusion  with  B  to  obtain  possession  of  the  cattle,  paid  B  the  full  price, 
the  purchaser,  in  either  case,  would  not  acquire  any  right  of  possession  as 
against  A,  and  that  A  could  maintain  replevin  against  the  purchaser. 

5.  Fkaud — evidence  showing.  Facts  and  circumstances  detailed,  which, 
in  the  opinion  of  the  court,  fully  warranted  the  jury  in  finding  a  fraudulent 
design  and  plan  between  a  purchaser  and  a  partner  in  profits  and  loss  only, 
in  the  sale  aud  purchase  of  property,  to  defraud  the  partner  having  the 
right  of  control  and  the  principal  interest. 

6.  Same — proof  necessary  to  show.  From  the  fact  that  parties,  entering 
into  fraudulent  schemes,  endeavor  to  cover  up  their  true  purpose,  and 
usuallj'-,  as  far  as  possible,  adopt  legal  forms  aud  the  usual  course  of  busi- 
ness to  conceal  their  designs,  clear  and  undisputed  evidence  of  the  exist- 
ence of  fraud  is  not  required. 

7.  Evidence — admissions  of  vendor.  The  statements  and  declarations 
of  a  vendor  of  chattels,  made  in  the  absence  of  the  vendee,  before  the  sale, 
are  admissible  in  evidence  in  a  suit  by  a  person  claiming  the  chattels,  to 
prove  title  in  the  plaintiff  before  the  sale.  Such  statements  and  declara- 
tions are  binding  upon  the  vendee  as  a  privy  by  purchase  from  the  vendor. 

8.  Evidence — instruction  as  to.  In  a  case  where  there  was  much  aud 
conflicting  testimony,  the  court,  in  its  charge,  directed  the  jury  to  take  into 
consideration  the  whole  of  the  evidence  aud  all  the  facts  and  circumstances 
proved,  giving  to  the  several  parts  of  the  evidence  such  weight  as  they 
might  think  the  same  entitled  to;  and  that,  in  determining  the  weight  to 
be  given  to  the  testimony  of  the  several  witnesses,  they  should  take  into 
cousideratiou  their  interest,  if  any,  their  apparent  fairness  or  bias,  if  any, 
their  appearance  on  the  staud,  the  reasonableness  of  the  story  told  by 
them,  and  all  the  circumstances  proved,  corroborating  or  contradicting  the 
witness,  if  anj'^  are  proved :    Held,  no  error. 

9.  New  TRIAL — finding  as  to  facts.  In  case  of  conflict  of  evidence,  this 
court  will  not  disturb  the  finding  of  the  jury  where  the  weight  of  evidence 
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does  not  appear  the  other  ^y-dj.  The  jury  and  court  below  have  better 
means  of  ascertaining  the  truth  in  such  cases  from  the  appearance  of  the 
witnesses,  their  intelligence  and  manner  on  the  stand,  than  an  appellate 
court,  who  can  onlj^  see  the  evidence  on  paper. 

Appeal  from  the  Circuit  Court  of  Schuyler  county ;  the 
Hon.  C.  L.  HiGBEE,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Crosby  against 
Gill,  for  115  head  of  cattle.  The  declaration  contained  two 
counts,  the  first  alleging  an  unlawful  taking  and  detention, 
and  the  second  ,an  unlawful  detention.  Defendant  filed  five 
pleas,  to- wit :  1,  non  eepit;  2,non  detinet;  3,  property  in  defend- 
ant ;  4,  property  in  James  A.  McGrew  ;  and  5,  property  in 
David  Risinger.  A  similiter  was  joined  on  the  first  two,  and 
replication  to  the  others  denying  property  in  the  several  par- 
ties named  in  the  pleas. 

The  principal  facts  are  given  in  the  opinion  of  the  court. 
The  circuit  court  allowed  the  plaintiff  to  prove,  against  de- 
fendant's objection,  by  Russell  W.  Crosby,  son  of  plaintiff, 
that,  in  November,  1868,  and  before  the  sale  to  Gill,  ^'Risin- 
ger  told  me  that  the  cattle  all  belonged  to  father  ;  that  he 
furnished  all  the  money  to  buy  them  ;  that  he  had  full  charge 
of  them,  of  buying  and  selling ;  that  he  (Risinger)  had 
nothing  to  do  with  the  cattle ;  he  was  to  furnish  slop  for 
them,  and  was  to  have  a  share  of  the  net  profits  after  cattle 
were  sold."  Also  by  Stephen  Roney :  that  Risinger,  in  a  con- 
versation at  Peoria,  before  the  sale  of  the  cattle.  Gill  not  be- 
ing present,  said  Crosby  was  going  to  feed  cattle  at  his  distil- 
lery; that  he  (Risinger)  had  nothing  to  do  with  it;  that 
Crosby  was  to  have  the  sole  management  of  the  stock  part  of 
the  business.  This  testimony  was  objected  to  because  Gill, 
the  appellant,  was  not  present. 

Messrs.  Cohrs,  Roberts  &  Green,  for  the  appellant. 

Mr.  S.  P.  Shope,  and  Mr.  J.  K.  Cooper,  for  the  appellee. 
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Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellee  in  the 
Tazewell  circuit  court  against  appellant,  to  recover  115  head 
of  cattle.  The  venue  was  afterwards  chang-ed  to  Fulton 
county,  and  thence  to  Schuyler  county.  A  trial  was  had,  and 
the  jury  found  in  favor  of  appellee.  A  motion  for  a  new  trial 
was  entered,  but  overruled  by  the  court,  and  judgment  ren- 
dered on  the  verdict,  and  the  case  is  brought  to  this  court  on 
appeal. 

It  is  claimed  that  the  evidence  does  not  support  the  ver- 
dict; that  the  ^court  admitted  improper  evidence  on  the  part 
of  appellee ;  that  the  court  refused  proper  instructions  asked 
by  appellant,  and  gave  improper  instructions  asked  by  ap- 
pellee. 

It  appears  that  appellee,  and  Risinger,  who  was  engaged  in 
carrying  on  a  distillery,  in  the  spring  of  1868,  entered  into  a 
partnership  agreement  in  writing  for  the  purchase,  feeding 
and  sale  of  stock  cattle  and  hogs.  By  its  terms  appellee  was 
to  purchase  the  stock,  giving  his  time,  to  furnish  one-half  of 
the  money  required  for  the  purchase  and  other  expenses  at- 
tending the  feeding,  except  slops  from  the  distillery.  Risin- 
ger,  on  his  part,  was  to  furnish  the  slops  free  of  charge,  and 
one-half  of  the  money  to  cover  purchase,  expenses,  etc.,  each 
party  to  share  equally  in  profits  and  losses  of  the  business. 
About  300  head  of  hogs  were  purchased,  fed  and  sold  under 
this  agreement,  and,  as  appellee  claims,  were  paid  for  by  him 
with  his  money.  Appellee  claims  that  Eisinger  was  unable 
to  furnish  money  to  carry  out  the  arrangement,  when  the 
partnership  was  abandoned  and  a  new  verbal  agreement  was 
entered  into  by  the  parties,  by  which  it  was  understood  that 
appellee  was  to  go  on  and  stock  the  distillery  yards  and  fur- 
nish all  the  money  required  for  the  purpose  and  other  ex- 
l^enses,  except  the  slops,  which  were  to  be  furnished  by  Risin- 
ger,  and  appellee  was  to  have  the  entire  control  and  sale 
13— 63d  III. 
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thereof;  to  receive  the  jDroceeds  of  the  sales,  and  retain  there- 
from all  moneys  advanced  and  ten  per  cent  interest  on  one- 
half  of  the  amount,  after  which  he  was  to  divide  and  pay  to 
Risinger  one-half  of  the  net  profits,  and  the  losses  were  to  be 
equally  divided. 

Under  this  arrangement,  some  hogs  and  a  few  cattle  were 
purchased  during  the  spring  and  summer  of  1868,  which  were 
fatted  and  sold  by  appellee,  and  the  proceeds  accounted  for 
under  the  agreement.  These  facts  are  testified  to  by  appellee 
and  several  other  witnesses,  but  Risinger  testifies  that  the 
first  arrangement  was  not  abrogated,  but  continued  in  full 
force.  In  September  or  October,  1868,  appellee  purchased  the 
cattle  in  controversy.  They  were  brought  to,  and  put  in,  the 
feeding  pens,  and  fed  there  until  the  following  spring — appel- 
lee, as  he  claims,  furnishing  all  of  the  money  to  buy  the  cat- 
tle and  pay  expenses  ;  Risinger  claiming  the  money  was  raised 
by  their  note  from  the  bank  ;  but  it  at  least  appears  appellee 
paid  the  bank.  In  March,  1869,  the  cattle  being  ready  for 
market,  Xeal  proposed  to  purchase  the  cattle,  when  appellee 
offered  to  take  $7,75  per  100  lbs.,  when  Risinger  suggested 
they  had  better  not  sell  for  a  few  days,  and  it  was  agreed  they 
should  meet  Neal  and  Black  at  Peoria  in  a  few  days  for  the 
purpose  of  selling  to  them.  This  arrangement  seems  to  have 
been  assented  to  by  all  parties,  and  it  was  arranged  that  ap- 
pellee should  come  to  Pekin  again  on  the  next  Monday, 

Within  a  day  or  two  after  this  interview,  and  before  the 
time  fixed  for  meeting  Neal  and  Black,  Risinger,  without  the 
knowledge  of  appellee,  sold  the  cattle  to  appellant  at  $7,75 
per  100  lbs.  To  evidence  this  sale,  a  written  agreement  was 
drawn  up  and  signed  by  the  parties,  Risinger  signing  his  and 
appellee's  names.  When  executed,  it  was  placed  in  the  hands 
of  Smith,  a  son-in-law  of  Risinger.  Appellee  was  notified  on 
Monday,  the  day  he  was  to  have  come  to  Pekin,  of  the  sale  : 
he  came  to  Pekin  in  the  afternoon  and  heard  the  agreement 
read. 
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Appellee  swears  that,  as  the  agreement  was  read,  he  under- 
stood it  gave  him  the  entire  control  of  the  money,  and  that  it 
was  to  be  paid  to  him  when  the  cattle  were  weighed.  He 
states  that  he  assented  to  the  sale  as  he  understood  it,  and 
said  that,  as  it  was  made,  if  carried  out  in  good  faith  and  the 
money  paid  to  him  when  the  cattle  were  weighed,  it  would  be 
right.  In  this,  he  is  contradicted  by  opposing  testimony,  as 
Smith  swears  he  assented  to  the  sale  unconditionally.  The 
time  for  Aveighing  the  cattle  not  being  fixed  by  the  contract, 
appellee  was  to  have  notice.  About  the  25th  of  April,  one 
of  appellee's  sons  saw  Risinger,  and  he  swears  that  the  latter 
.'^aid  the  cattle  would  not  be  shipped  until  the  1st  of  June,  and 
desired  the  latter  to  purchase  hay  to  feed  them  until  that 
time.  But  he  swears  he  learned,  the  same  day,  that  it  was 
intended  to  ship  them  on  the  27th,  and  he  so  informed  his 
father. 

The  weighing  of  the  cattle  commenced  about  seven  o'clock 
on  the  morning  of  the  27th  of  April,  without  notice  to  appel- 
lee, who  lived  sixteen  miles  from  Pekin,  but  he  reached  there 
soon  after  the  weighing  commenced.  Roney  says,  when  he 
ari-ived  at  the  scales,  Risinger  was  at  work  weighing  the  cat- 
tle, and  Avhen  asked  if  appellee  would  be  there,  he  -was  informed 
by  Risinger  that  he  would  not,  but  they  wanted  weights  of 
the  cattle  to  telegraph  to  Chicago,  and  were  unable  to  get 
%vord  to  appellee  in  time.  The  cattle  were  weighed,  and  ap- 
pellee, while  it  was  progressing,  complained  that  the  cattle 
were  not  weighing  enough.  And  it  appears  that,  when  again 
weighed  in  Chicago,  there  was  an  increase  of  3060  pounds  in 
the  weight  on  the  lot. 

After  the  weighing  had  been  completed,  appellant  fixed  two 
o'clock  in  the  afternoon  to  settle  and  pay  for  the  cattle.  Ap- 
pellee swears  he  was  at  appellant's  office,  the  place  specified, 
five  minutes  before  the  time,  and  on  reaching  the  office  was 
informed  that  appellant  and  Risinger  had  been  there  and  set- 
tled, and  that  the  former  had  given  the  latter  his  check  on 
the  bank  for  the  amount.     Thereupon   appellee   brought  this 
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suit.  This  was  clone  about  four  or  five  o'clock  in  the  after- 
noon. Whereupon,  one  McGrew  replevied  the  cattle  from  ap- 
pellee the  same  evening.  The  cattle  were  shipped  that  night 
to  Chicago  ;  appellant  and  Smith  went  to  Chicago,  and  appel- 
lee also  went.  When  the  cattle  arrived  at  their  destination, 
appellee  again  replevied  them  from  appellant,  into  whose  pos- 
session they  seem  to  have  been  delivered  ;  and  Smith,  the 
son-in-law  of  Risinger,  replevied  them  in  the  name  of  Mc- 
Grew, from  appellee.  It  was  stipulated  that  a'l  of  these  suits 
should  abide  and  be  governed  by  the  determination  of  this. 

Appellant  insists  that  the  first  partnership  continued,  and 
he  had  the  right  to  purchase  the  cattle  of  Risinger,  and  to  be 
protected  in  his  purchase.  On  the  other  hand,  appellee  claims 
that  the  purchase  was  only  colorable,  and  made  for  the  pur- 
pose of  fraudulently  placing  the  funds  in  the  hands  of  Risin- 
ger  ;  that  appellant  knew  the  relations  that  existed  between 
appellee  and  Risinger,  and  eveii  if  he  did  not,  he  acquired  no 
title  to  the  cattle. 

An  attentive  consideration  of  the  evidence  satisfies  us  that 
the  jury  were  fully  warranted  in  the  conclusion  that  the  first 
partnershij)  arrangement  had  been  abandoned  and  a  new  and 
different  agreement  entered  into  by  the  parties.  It  is  true, 
there  is  conflict  in  the  evidence,  but  we  incline  to  believe  that 
the  weight  is  on  the  side  of  the  verdict.  Where  such  is  the 
case,  we  will  not  disturb  the  finding.  The  jury  and  the  court 
below  have  superior  means  of  ascertaining  the  truth  in  cases 
of  conflict,  as  they  see  and  hear  the  witnesses,  and  from  their 
appearance,  intelligence,  and  manner  on  the  stand,  can  better 
judge  of  the  weight  of  evidence  than  we  can,  who  only  see  the 
evidence  on  paper.  The  new  arrangement,  then,  having  su- 
jierseded  the  first  partnership  agreement,  it  follows  that  appel- 
lee had  the  right  to  control  the  sale  of  the  cattle  and  to  receive 
the  money. 

Were  the  jury  warranted  in  believing,  from  the  evidence 
before  them,  that  the  sale  to  appellant  was  fraudulent,  and 
contrived  to  enable  Risinger  to  possess  himself  of  the  money? 
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We  think  they  were.  It  is  true,  that  there  is  much  conflict 
in  the  testimony,  and  there  may  be  some  doubt,  but  when  all 
of  the  evidence  is  considered,  we  think  it  preponderates  in 
favor  of  the  verdict.  When  it  is  remembered  that  parties,  en- 
tering into  fraudulent  schemes,  endeavor  to  cover  up  the  true 
purpose,  we  must  not  expect  to  find  clear  and  undisputed  evi- 
dence of  its  existence.  The  parties  seldom  entrust  their  plans 
to  others,  and  usually,  as  far  as  possible,  adopt  legal  forms 
and  the  usual  course  of  business  to  conceal  their  designs. 
From  these  considerations,  it  is  usually  a  matter  of  much  diffi- 
culty to  detect  and  expose  fraud  in  almost  every  species  of 
transaction. 

In  this  case,  without  considering  all  of  the  evidence  which 
warranted  the  jury  in  finding  there  was  fraud,  some  of 
the  most  prominent  facts  may  be  enumerated.  In  the  first 
place,  whilst  appellant  is  a  large  grain  dealer,  it  seems  this 
was  his  first  purchase  of  cattle  for  the  stock  markets.  It  was 
a  transaction  of  considerable  magnitude  even  to  a  large  trader. 
Again,  the  trade  seems  to  have  been  made  without  delay,  and 
within  a  very  short  space  of  time  after  Neal  and  Black  had 
proposed  to  purchase.  Again,  Risinger  sells  to  him  at  the 
same  price  appellee  had  offered  them  to  Neal  and  Black,  and 
to  which  he  objected  but  a  short  time  previously,  and  in  vio- 
lation of  the  agreement  to  see  Neal  and  Black,  and  before  the 
time  they  were  to  see  the  latter  at  Peoria  for  the  purpose  oi" 
selling  to  them,  and  the  attempt  to  have  them  weighed  and 
shipped  without  notice  to  appellee,  as  had  been  agreed  ;  the 
strange  difference  in  the  weights  at  Pekin  and  Chicago,  the 
weights  being  larger  at  the  latter  than  at  the  former  place, 
when  those  having  experience  say — and  it  accords  with  nat- 
ural laws — that  a  large  shrinkage  takes  place  by  shipping  cat- 
tle on  the  cars.  Again,  the  meeting  of  appellant  and  Risin- 
ger  after  the  cattle  were  weighed,  and  the  settlement  and  pay- 
ment to  Risinger  before  the  time  fixed  to  meet  at  appellant's 
office — all  point  strongly  to  a  purpose  to  prevent  appellee  from 
controlling  the  cattle  and  receiving  the  pay.     And  from  the 
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evidence  in  the  case,  it  makes  a  strong  impression  on  the 
mind  that  it  was  so  planned  as  to  prevent  the  various  steps 
they  took  from  coming  to  the  knowledge  of  appellee.  And 
the  fact  that  Eisinger,  on  Saturday  before  the  stock  was 
weighed,  told  Webster  Crosby  that  the  cattle  would  not  be 
shipped  before  June,  when  he  and  appellant  had  arranged  to 
weigh  and  ship  on  the  next  Monday,  and  to  weigh  before  ap- 
pellee could  reach  town,  even  had  they,  as  Risinger  pretends, 
have  sent  him  word  on  the  morning  the  cattle  were  weighed, 
is  strong  evidence  of  the  secret  design  imputed  to  them.  This 
is  almost  conclusive  evidence  that  the  design  was  conceal- 
ment and  for  fraudulent  purposes.  Other  facts  might  be  re- 
ferred to  indicating  fraud,  but  these  facts,  of  themselves, 
strongly  impress  the  mind  that  there  was  in  this  a  secret 
fraudulent  design  on  the  part  of  Risinger  to  possess  himself 
of  the  price  of  the  cattle,  and  that  appellant  participated  in 
the  design. 

It  is  true,  they  deny  the  fraud  and  attempt  to  explain  their 
conduct,  but  they  fail  to  overcome  the  strong  presumption 
against  them  arising  from  the  evidence.  The  jury  were  fully 
warranted  in  finding  as  they  did.  In  fact,  we  can  not  well 
see  how  they  could  have  done  otherwise.  As  we  have  said, 
the  evidence  is  conflicting,  but  the  circumstances  which  sur- 
round the  case  tend  strongly  to  support  appellee's  witnesses. 
We  are  not,  therefore,  inclined  to  disturb  the  verdict  of  the 
jury. 

It  is  urged,  that  the  court  admitted  improper  evidence  on 
the  part  of  appellee  ;  that  the  statements  and  declarations  of 
Risinger  in  reference  to  the  arrangement  between  him  and  ap- 
pellee, made  when  appellant  was  not  present,  should  not  have 
gone  to  the  jury.  They  were  introduced  to  prove  title  in  ap- 
pellee prior  to  the  sale,  and  were  clearly  admissible  for  that 
purpose;  and  they  were  binding  on  appellant  as  a  privy  by 
purchase  from  Risinger.  This  is  one  of  the  usual  and  well 
recognized  modes  of  proving  title  as  against  the  vendee  of 
chattels.      In  this  there  was  no  error. 
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A  careful  examination  of  the  instructions  fails  to  disclose 
any  error  in  either  giving  or  refusing  them.  As  to  the  in- 
struction in  the  record  not  marked  as  given  or  refused,  we 
will  not  presume  that  it  was  refused  ;  but,  as  it  is  not  marked, 
we  will  rather  infer  that  it  was  not  presented  to  the  court  and 
accidentally  got  into  the  files.  It  devolves  upon  appellant  to 
shoAv  error,  and  even  if  it  would  have  been  a  material  error 
to  refuse  it  had  it  been  asked,  still  it  fails  to  appear  that  it 
was  refused. 

On  this  entire  record  we  fail  to  see  any  error,  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Moses  Walker 

V. 

Franklin  Oliver. 


1.  Writ  OP  ERROB — whether  it  wittlie.  A  writ  of  error  will  not  lie  from 
this  court  to  the  circuit  court  for  the  purpose  of  reviewing  the  ruling  of 
the  court  below,  in  setting  aside  a  judgment  at  a  term  subsequent  to  the 
one  at  which  it  was  rendered,  as  that  does  not  amount  to  a  final  judgment 
in  the  cause. 

3.  But  when  the  case  is  again  tried  and  a  final  judgment  entered,  an 
appeal  or  writ  of  error  will  lie,  upon  which  such  ruling  of  the  court  may 

be  assigned  as  error. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county. 

This  was  an  action  commenced  on  the  31st  day  of  March, 
1868,  by  Moses  Walker  against  Franklin  Oliver  and  others. 
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Judgment  was  obtained  against  Oliver  by  default,  and  a  jury 
Avas  sworn  to  assess  the  damages,  who  returned  a  verdict 
against  him  for  $5500,  upon  which  judgment  was  entered.  At 
a  subsequent  term  of  the  court,  upon  motion  of  Oliver,  this 
judgment  was  set  aside.  From  the  order  of  the  court  setting 
aside  this  judgment.  Walker  prosecutes' this  writ  of  error. 

Mr.  Edward  H.  Brackett,  for  the  plaintiff  in  error. 
Messrs.  Cloud  &  Sample,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

It  is  quite  evident  the  plaintiff  in  error  is  premature  in 
suing  out  this  writ  of  error,  for  the  reason  the  record  shows 
no  final  judgment  from  which  an  appeal  or  writ  of  error  would 
lie.  All  that  the  circuit  court  did  was  to  set  aside  a  judg- 
ment previously  rendered  in  that  court,  which  decides  nothing. 

When  the  cause  is  again  tried,  and  a  final  judgment  en- 
tered, an  appeal  or  writ  of  error  will  lie,  on  which  it  can  be 
assigned  as  error  setting  aside  this  judgment  at  a  term  subse- 
quent to  the  one  at  which  it  was  rendered.  That  is  the  case 
of  Cook  V.  Wood,  24  111.  295. 

For  the  reasons  given,  the  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 
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David  B.  Phelps 

V. 

Alexander  A.  Fickes  et  al. 

Appeal — when  it  wiU  lie.  It  is  only  from  final  judgments  or  decrees  that 
an  appeal  will  lie  to  this  court.  And  where  questions  are  presented  upon 
appeals  from  decisions  of  the  lower  court  not  final,  this  court  will  refuse 
to  consider  them,  and  will  dismiss  the  appeal. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  for  the  appellant. 
Messrs.  Dearborn  &  Campbell,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  in  the  circuit  court  of 
Mason  county  by  the  appellant,  on  a  replevin  bond,  against 
appellee  Fickes  as  principal,  and  the  other  appellees  as  securi- 
ties, on  the  bond. 

To  the  original  declaration,  filed  herein,  the  appellees  filed 
three  pleas,  upon  which  issue  was  joined.  Subsequently,  un- 
der leave  of  the  court  to  file  an  amendment  to  the  declaration, 
the  appellant  filed  an  additional  count. 

A  demurrer  interposed  to  the  amendment  or  second  count 
of  the  declaration,  was,  by  order  of  the  court,  sustained,  and 
under  the  provisions  of  the  statute  the  costs  accruing  thereon 
were  adjudged  against  the  appellant. 

From  the  order  and  judgment  of  the  court  sustaining  the 
demurrer  and  awarding  costs,  the  appellant  now  prosecutes 
this  appeal. 

No  disposition  whatever  was  made  by  the  circuit  court  of 
the  issues  joined  on  the  several  pleas  to  the  first  or  original 
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count  of  the  declaration,  and  no  final  judgment  was  or  could 
be  rendered  in  the  cause  while  those  issues  remained  undeter- 
mined. 

It  is  only  from  final  judgments  or  decrees  that  an  appeal 
will  lie  to  this  court.  There  having  been  no  final  judgment 
in  this  cause,  the  appeal  was  improvidently  awarded,  and  for 
that  reason  must  be  dismissed. 

We  are  asked  by  counsel  to  consider  the  questions  raised  by 
the  demurrer  to  the  second  count  of  the  declaration.  This  we 
must  decline  to  do.  It  is  not  practicable  for  this  court  to  con- 
sider separately  questions  as  they  may  arise  in  the  progress  of 
a  suit.  We  can  only  consider  the  case  when  the  whole  record 
is  before  us  for  final  adjudication. 

The  appeal  must  be  dismissed. 

Appeal  dismissed. 


\ 


Stephen  A.  Randall 

V. 

The  People  of  the  State  of  Illinois. 

New  teial — verdict  against  the  evidence.  In  this  case,  the  verdict  of  the 
jury  is  regarded  as  against  the  weight  of  the  evidence,  and  the  judgment 
of  the  court  below  is,  for  that  reason,  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county;  the 
Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  a  prosecution  under  an  indictment  for  forgery, 
found  by  the  grand  jury  of  Macon  county  at  the  July  term  of 
the  Macon  circuit  court,  187],  against  Stephen  A.  Randall. 
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The  indictment  contained  two  counts,  the  first  charging  hiui 
with  forging  a  certain  promissory  note,  and  the  second  witli 
having  a  certain  forged  promissory  note  in  his  possession,  with 
intent  to  pass  the  same  as  true  and  genuine.  The  cause  was  tried 
at  the  November  term,  1871,  of  said  court,  when  the  jury  found 
the  defendant  guilty,  and  fixed  his  time  of  imprisonment  in 
the  penitentiary  at  one  year.  The  defendant  brings  the  record 
to  this  court,  and  asks  that  the  judgment  of  the  court  below 
be  reversed  for  the  reason,  among  others,  that  the  verdict  of 
the  jury  is  not  sustained  by  the  evidence. 

Messrs.  Bunn  &  Bunn,  and  ]\Ir.  C.  B.  Smith,  for  the  plain- 
tiff in  error. 

Per  Curiam  :  We  shall  not  discuss  the  evidence  in  detail 
in  this  case,  as  it  will  probably  go  before  another  jury,  but 
content  ourselves  with  saying  that  it  is  wholly  insufficient  to 
sustain  the  verdict.  The  defendant  was  convicted  solely  on 
the  testimony  of  Blalock,  who  considers  himself  to  have  been 
defrauded  by  defendant,  and  who  states  that  he  has  worked 
hard  to  secure  his  conviction.  His  evidence  is  flatly  contra- 
dicted, in  several  of  its  vital  points,  by  Griggs,  a  perfectly 
disinterested  and  reliable  witness,  and  we  are  at  a  loss  to  com- 
prehend how,  in  the  face  of  the  latter's  testimony,  the  jury 
rendered  this  verdict. 

We  are  of  opinion  the  defendant  was  very  improperly  con- 
victed on  the  evidence  in  this  record,  and  should  have  another 
trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Board  of  Education  of  Noemal  School  District 

V. 

The  Trustees  of  the  First  Baptist  Church  of  Normal. 

1.  Deeds — constmctionof.  lu  the  construction  of  deeds,  courts  will 
always  incline  to  interpret  tlie  language  as  a  covenant,  rather  than  a  con- 
dition. 

2.  Forfeiture  by  non-user.  A  deed  of  land  to  be  used  for  church  pur- 
poses only,  but  which  provides  that,  if  used  for  other  purposes,  a  stipulated 
sum  shall  be  paid  in  addition  to  the  original  consideration,  upon  which  the 
title  shall  be  absolute,  with  power  to  sell  to  other  nses,  does  not  create  a 
qualified  or  determinable  fee,  but  only  a  condition  subsequent. 

3.  Condition — Tiow  discharged.  Such  condition  is  discharged  by  pay- 
ment or  tender  of  the  sum  stipulated. 

4.  Forfeiture — who  may  declare.  A  stranger  can  not  take  advantage 
of  such  condition,  and  the  estate  can  only  be  defeated  by  the  actual  entry 
of  the  grantor  or  his  heirs. 

5.  Consideration — certainty.  If  the  consideration  be  uncertain,  or  in 
the  alternative,  and  if  the  intention  of  the  parties  can  be  ascertained  from 
memoranda  or  accompanying  writings,  with  reasonable  certainty,  this  is 
all  the  law  requires. 

6.  Possession  and  use  proves  the  ratification  of  a  contract. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Weldon  &  Benjamin,  for  the  appellants. 

Mr.  W.  M.  Hatch,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  object  of  this  suit  was  to  recover  the  purchase  money  of 
a  house  and  lot  of  ground,  sold  by  the  trustees  of  the  church 
to  the  board  of  education. 
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The  declaration  contained  Sijecial  and  the  common  counts  j 
and  the  pleas  were,  non-assumpsit,  failure  of  title,  and  the 
statute  of  frauds. 

It  is  urged  that  there  was  a  forfeiture  of  the  estate  when 
the  trustees  ceased  to  use  the  property  for  church  purposes. 
The  deed  to  the  trustees  provided  that  the  property  should  be 
used  for  church  purposes  only,  but  when  it  ceased  to  be  so 
used,  that  the  grantees  should  pay  to  the  grantor  ^200;  and 
then  the  former  should  have  an  absolute  title  with  power  to 
sell  and  convey  for  any  purpose. 

This  language  did  not  make  a  qualified  or  determinable  fee. 
In  looking  at  the  entire  deed,  there  was  no  event  which  cir- 
cumscribed the  continuance  of  the  estate.  The  property  was 
granted  for  church  purposes,  for  a  nominal  consideration,  and 
if  not  used  for  such  purposes,  the  consideration  Avas  to  be 
$200.  This  is  the  plain  intent  of  the  grantor,  and  the  import 
of  the  language.  In  the  construction  of  deeds,  courts  will 
always  incline  to  interpret  the  language  as  a  covenant,  rather 
than  a  condition. 

If  there  was  a  condition,  it  was  a  condition  subsequent, 
which  is  not  favored  in  law,  and  must  always  be  construed 
strictly.  A  stranger  can  not  take  advantage  of  it,  and  the 
estate  can  only  be  defeated  by  the  actual  entry  of  the  grantor 
or  his  heirs.  4  Kent's  Com.  125,  et  seq-  Voris  v.  Benshaw, 
49  111.  425  ;  1  Wash.  R.  P.  444,  et  seq. 

In  this  case  there  was  no  attempt  at  entry  by  the  grantor ; 
and  the  proof  shows  that  there  was  a  tender  of  performance 
on  the  part  of  the  trustees.  By  such  tender  the  land  was  dis- 
charged, but  the  debt  remained.     4  Kent's  Com.  132. 

We  do  not  think  that  there  was  any  failure  of  title. 

It  is  next  contended  that  the  written  memoranda  of  the  bar- 
gain did  not  show  the  consideration. 

As  we  gather  from  the  record  of  the  board  of  education,  the 
proposition  was  to  sell  for  $2000  in  cash,  or  $2200  payable  on 
the  1st  of  September,  1870,  which  proposition  was  accepted 
by   a    formal    entry    upon    the    minutes,    and    the    president 
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and  secretary  of  the  board  were  authorized  to  conclude  the 
jiurchase  by  issuing  a  bond  for  the  purchase  money.  But  the 
proposition  was  in  the  alternative.     Which  was  accepted  ? 

The  subsequent  act  of  the  board,  by  its  authorized  officers, 
shows  that  notes  were  executed  for  $2000,  payable  on  the  1st 
of  September,  1870.  It  was  also  proved  that  the  board  as- 
sumed to  pay  the  $200  to  the  grantor  in  the  deed  to  the  trus- 
tees of  the  church.  The  conclusion  follows,  that  the  proi^osi- 
tian  to  sell  for  $2200  was  accepted,  and  that  the  purchase 
money,  to  be  paid  to  the  trustees,  was  $2000. 

The  written  memorandum  authorizing  the  issue  of  a  bond, 
and  the  notes,  which  were  subsequently  made  out  and  signed, 
clearly  indicate  that  the  proposition  to  sell  for  cash  was  not  ac- 
cepted. The  substance  of  the  contract  can  be  ascertained 
from  the  writings  with  reasonable  certainty,  and  this  is  all 
that  the  law  requires.  The  direction  to  issue  the  bond,  the 
fact  that  notes  were  executed,  and  the  time  of  their  maturity, 
conclusively  show  the  acceptance  of  the  proposal  to  sell  u]jou 
a  credit. 

The  difference  between  the  notes  and  the  amount  proposed, 
is  fully  explained,  if  any  explanation  were  needed,  by  the  un- 
dertaking on  the  part  of  the  board  to  pay  $200  to  discharge 
the  land. 

The  board  of  education  took  possession  of  the  property,  re- 
paired it,  and  for  months  used  it  for  the  purposes  of  a  school, 
and  common  honesty  and  good  faith  require  that  it  should  pay 
for  the  property. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  William  Burke  et  al. 

V. 

The  Mayor  and  City  Council  of  the  City  of 
Bloomington. 

1.  City  of  Bloomikgton,  duty  of,  to  keep  its  streets  in  repair.  The 
charter  of  the  city  of  Bloomiugtou  gives  the  city  council  full  power  to 
keep  in  repair  the  streets,  and  to  provide  for  keeping  them  in  repair,  and 
to  prohibit  obstructions  therein.  This  power  being  granted  to  be  exercised 
for  the  public  benefit,  its  execution  can  be  insisted  upon  as  a  duty. 

2.  Same — of  the  remedy  to  compel  the  city  authorities  to  act.  And  a  writ 
of  mandamus  is  au  appropriate  proceeding  to  compel  the  city  authorities 
to  act. 

3.  IMandamus  io  compel  a  city  to  put  its  streets  in  repair — to  whom  the 
vyrit  should  he  directed.  The  power  having  been  given  to  the  city  council, 
and  the  charter  providing  that  the  mayor  shall  preside  at  its  meetings,  and 
in  case  of  a  tie  in  any  vote  of  the  council  shall  give  the  casting  vote,  such 
a  writ  is  propei-ly  directed  to  the  mayor  and  city  council,  iu  their  official 
capacity,  instead  of  to  the  city  of  Bloomington. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  application  to  the  court  below,  by  William 
Burke  and  others,  for  a  writ  oi  mandamus  to  compel  the  mayor 
and  city  council  of  the  city  of  Bloomington  to  remove  houses, 
fences,  and  other  obstructions,  from  Lumber  street  in  said  city. 

The  court,  at  its  September  term,  1869,  awarded  an  alter- 
native writ  directed  "  To  the  Mayor  and  City  Council  of  the 
City  of  Bloomington,  Illinois,"  returnable  to  the  next  term 
of  the  court. 

At  a  subsequent  term  of  the  court,  the  defendants  filed  a 
general  demurrer  to  the  alternative  writ,  which  the  court  sus- 
tained, and  gave  judgment  for  the  defendants.  The  relators 
appeal. 
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Mr.  J.  McNuLTA,  for  the  appellants. 

Mr.  J.  W.  FiFEE,  and  Messrs.  Williams  &  Burr,  for  the 
appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  prima  facie  the  duty  of  the  mayor  and  city  council  of 
the'  city  of  Bloomington  to  keep  the  streets  of  the  city  free 
from  obstructions.  The  charter  gives  the  city  council  full 
poAver  to  keep  in  repair  the  streets,  and  to  provide  for  keep- 
ing them  in  repair,  and  to  prohibit  obstructions  therein.  This 
power  is  granted  to  be  exercised  for  the  public  benefit,  and  its 
execution  can  be  insisted  on  as  a  duty.  City  of  Bloomington 
V.  Bay,  42  111.  503  ;   Oiicago  City  v.  Bobbins,  2  Black,  418. 

This  power  having  been  given  to  the  city  council,  and  the 
charter  providing  that  the  mayor  shall  preside  at  its  meetings, 
and,  in  case  of  a  tie  in  any  vote  of  the  council,  shall  give  the 
casting  vote,  the  writ  was  properly  directed  to  the  mayor  and 
city  council  in  their  official  capacity,  instead  of  to  the  city  of 
Bloomington,  requiring  them  to  do  the  particular  thing  speci- 
fied in  the  writ,  which  appertains  to  their  office  and  duty. 
The  People  ex  reLv.  Common  Council  of  Syracuse,  20How.  (N.Y.) 
491. 

A  mandamus  was  an  appropriate  remedy  in  the  case.  Ham- 
man  et  al.  v.  City  of  Covington,  3  Met.  (Ky.)  494 ;  The  State 
ex  rel.  Cleveland  v.  Common  Council  of  Orange,  2  Vroom,  131  ; 
Borough  of  Uniontown  v.  The  Commonwealth,  34  Penn.  293 ; 
Tapping  on  Mand.  24,  60, 132.  This  disposes  of  all  the  points 
of  objection  made  to  the  writ,  and  we  are  of  opinion  the  de- 
murrer should  have  been  overruled  and  the  respondents  re- 
quired to  answer. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


1872.]  Sholty  v.  Dale  Township.  209 

Opiuiou  of  the  Court. 


Jacob  Sholty 


Commissioners  of  Highways  of  Dale  Township. 

1.  Void  proceeding.  A  proceeding,  declared  by  competent  tribunal 
void,  and  set  aside,  is  inoperative  and  witliout  legal  eftect  as  to  all  other 
proceedings. 

2.  Official  action — definition  of.  An  act,  void  in  law,  is,  in  law,  no 
act,  and  all  things  relating  to  the  same  subject  matter  may  proceed  as 
though  no  attempt  had  been  made. 

3.  The  right  of  condemnation  of  private  property  for  public  highways 
reaffirmed. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  John  M.  Scott,  Judge,  presiding. 

Messrs.  Rowell  &  Hamilton,  for  the  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
Court : 

The  statute,  in  regard  to  laying  out  highways,  contains  the 
following  provision : 

"After  the  action  of  the  supervisors  upon  an  appeal  from 
the  decision  of  the  commissioners  of  highways,  in  laying  out, 
vacating  or  altering  any  road,  no  application  shall  be  enter- 
tained by  commissioners  for  the  relaying,  vacating  or  altera- 
tion of  the  same  road,  within  one  year  from  the  date  of  the 
determination  of  the  supervisors  thereupon."  Gross'  Statutes, 
edition  1869,  p.  775. 

In  the  case  at  bar,  the  commissioners  had  made  an  order 
opening  a  road.     An  appeal  was  taken  to  three  supervisors, 
14— 63d  III. 
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who  made  a  like  order,  A  writ  of  certiorari  was  sued  out  of 
the  circuit  court  to  bring  up  the  record  of  these  proceedings, 
and,  upon  a  hearing,  the  court  set  them  aside  as  illegal. 
New  proceedings  were  then  instituted,  which  resulted  in 
another  order  establishing  the  road,  and  this  bill  was  filed  to 
enjoin  the  commissioners  from  opening  it,  on  the  ground  that 
the  new  application  was  made  to  them  within  one  year  from 
the  decision  of  the  supervisors  upon  the  last  appeal. 

This  objection  is  based  upon  an  unreasonable  interpretation 
of  the  statute.  The  evident  purpose  of  the  legislature  was  to 
make  the  decision  of  the  supervisors  final  for  the  period  of 
one  year.  After  that  time,  a  new  petition  might  be  presented 
to  open  a  road  which  the  supervisors  had  refused  to  open,  or 
to  vacate  one  which  they  had  established.  But  for  a  year 
their  action  was  conclusive.  No  appeal  ever  was  allowed 
from  their  decision  to  any  other  tribunal.  But,  unquestion- 
ably, the  legislature  did  not  intend  the  prohibition  of  new 
proceedings  to  apply  to  a  case  in  which  their  decision  had 
been  set  aside  by  the  circuit  court  upon  a  common  law  writ 
of  certiorari.  As  soon  as  this  was  done,  the  proceedings  be- 
came a  nullity  from  the  beginning.  In  the  language  of  the 
court,  in  the  final  order  in  the  certiorari  in  the  present  case, 
they  were  to  be  held  for  naught. 

The  decision  of  the  supervisors  became  as  inoperative,  for 
all  purposes,  as  if  it  had  never  been  made,  and  left  parties 
interested  at  liberty  to  commence  anew.  It  would  be  an 
anomaly  to  permit  a  judgment,  which  had  been  set  aside  as  a 
nullity  for  want  of  jurisdiction,  to  be  used  as  a  bar  to  the 
institution  of  new  proceedings. 

A  question  is  suggested  as  to  the  validity  of  the  road  law  in 
authorizing  the  condemnation  of  property.  We  said,  in  a 
^ase  decided  at  the  last  term,  that  on  this  question  we  could 
not  reconsider  the  former  decisions  of  this  court. 

The  decree  is  affirmed. 

Decree  ajffirmed. 
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Geoege  W.  Myers  et  al. 


Wm.  C.  and  H.  a.  Manny. 

1.  Final  decree — what  is — appeal.  When  the  rights  of  the  parties  to 
the  controversy  are  settled  and  determined  by  a  decree,  it  is  so  far  final 
that  it  may  be  reviewed  on  appeal  or  error. 

2.  ^AM^R— foreclosure.  Where,  on  bill  to  foreclose  a  mortgage,  a  decree 
was  rendered  which  found  that  the  mortgage  was  given ;  that  the  debt  was 
no.t  paid ;  ascertained  the  amount  due ;  directed  its  payment  on  or  before 
a  specified  time,  and  in  default  thereof,  tliat  the  premises  be  sold  and  the 
equity  of  redemption  barred,  except  such  as  the  statute  allowed,  and  if 
not  so  redeemed,  that  the  master  should  make,  execute  and  deliver  a  deed 
to  the  purchaser  and  report  to  the  court:  Held,  that  such  decree  was  so 
far  final  as  to  be  reviewed  on  appeal  or  error. 

3.  It  is  not  the  last  order  in  a  case  approving  of  the  sale,  the  execution 
of  the  deed,  or'the  report  of  the  officer  that  a  writ  of  assistance  has  been 
executed,  that  is  the  onl}"- final  decree  from  which  an  appeal  or  writ  of 
error  lies,  but  it  is  the  decree  which  settles  and  fixes  the  rights  of  the  par- 
ties. The  orders  which  follow  are  in  the  nature  of  an  execution  of  tlie 
decree,  and  not  the  final  decree  in  the  case. 

4.  Same — cross  hill.  When  the  court  proceeds  to  a  hearing  on  the  origi- 
nal bill  before  a  cross  bill  is  ready  for  hearing,  and  renders  a  decree  of  sale 
in  foreclosure  of  a  mortgage,  this  will  not  make  the  decree  interlocutory, 
bvit  it  is  as  final  as  if  the  cross  bill  had  never  been  filed,  and  maj^  be  re- 
viewed in  this  court. 

5.  Cross  bill — practice.  A  cross  bill  is  no  part  of  the  original  pro- 
ceeding and  does  not  depend  upon  it.  vBy  filing  such  a  bill  the  suit  will 
not  be  delayed.  The  two  cases  maybe  tried  together  if  they  are  both  ripe 
for  hearing,  but  if  not,  then  separately.  It  is  no  error  to  proceed  to  a  hear- 
ing on  the  original  bill  before  the  cross  bill  is  ready  to  be  heard. 

6.  Foreclosure — decree  of  immediate  possession.  A  decree  on  bill  to 
foreclose  a  mortgage,  after  finding  the  amount  due,  directing  its  pa}'ment 
within  a  certain  time,  and  ordering  a  sale  of  the  premises  in  default  of 
such  paj^ment,  further  ordered  "that  said  purchaser  or  purchasers  have  im- 
mediate possession  of  said  premises  as  soon  as  the  same  is  sold,  and  that 
the  purchaser  or  purchasers  have  the  proper  writ  and  process  issued  in 
this  cause  to  put  them  in  possession  of  said  premises,  to  wit:  a  writ  of  as- 
sistance, and  that  they  be  put  in  possession  of  said  premises:"  Held,  that 
the  award  of  immediate  possession,  and  a  writ  of  assistance,  was  erroneous. 
The  purchaser  is  not  entitled  to  possession  before  the  execution  of  the 
master's  deed  to  him. 
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7.  JudiciaIj  sale — o'ights  of  purchaser.  Tlie  sale  of  real  estate  under 
jucl^meiits  and  decrees  is  purely  a  statutory  regulation,  and  purchasers  at 
such  sales  acquire  only  such  rights  as  the  statute  confers.  The  purchase, 
whether  at  a  sheriff's  or  master's  sale,  depends  upon  the  same  principles. 
It  is  a  purchase  on  time,  and  is  also  conditional.  The  purchaser  is  not  en- 
titled to  possession  until  he  receives  a  deed. 

8.  Vendor  and  purchaser — right  to  possession.  Where  real  estate  is 
purchased  on  time,  the  purchaser  has  no  legal  right  to  possession  before 
he  receives  a  convej'^auce,  unless  he  is  admitted  to  it  by  the  vendor.  The 
riglit  to  possession  always  follows  the  legal  title,  unless  given  by  the  owner 
under  an  agreement. 

9.  Error — obmatifig.  Where  tliere  is  error  on  the  face  of  the  record, 
it  can  not  be  obviated  by  an  agreement  made  after  the  cause  is  submitted. 
It  will  not  change  the  record,  nor  can  it  be  substituted  as  a  part  of  the 
record.  Like  any  other  agreement,  it  can  only  be  enforced  by  an  appro- 
priate action  or  bill  in  equity.  It  is  not  res  adjudicata,  and,  hence,  neither 
takes  the  place  of  the  decree  nor  operates  as  an  amendment  thereof 

Writ  of  Error  to  the  Circuit  Court  of  Brown  county ; 
the  Hon.  C.  L.  Htgbee,  Judge,  presiding. 

Defendants  in  error  filed  their  bill  to  foreclose  a  mortgage 
given  by  George  W.  Myers  and  his  wife.  The  mortgagors 
filed  their  cross  bill  alleging  a  mistake  in  including  more  land 
than  was  intended  to  be  conveyed  by  the  mortgage.  A  decree 
was  rendered,  on  the  hearing  of  the  original  bill,  for  the  sale 
of  the  premises  included  in  the  mortgage,  as  stated  in  the 
opinion  of  the  court.  After  the  briefs  of  counsel  had  been 
filed  in  this  court,  counsel  for  the  original  complainants  filed 
a  stipulation  that  the  mortgaged  premises  should  be  sold  sub- 
ject to  the  statutory  right  of  redemption,  and  that  the  de- 
fendant then  in  possession  should  retain  the  same,  and  that  if 
the  premises  should  not  sell  for  enough  to  discharge  the  lien 
of  the  mortgage,  he  was  to  pay  rent  for  the  premises  at  $12 
per  month. 

Mr.  Wm.  L.  Vandeventer,  for  the  plaintiffs  in  error. 

Messrs.  Grimshaw  &  Scoggan,  for  the  defendants  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  tlie  Court: 

It  is  first  insisted  that  there  is  not  such  a  final  decree  in 
this  case  as  authorizes  an  appeal  to  this  court.  By  it  the 
rights  of  the  parties  are  fully  and  finally  ascertained  and  es- 
tal)lished.  It  finds  the  mortgage  ^vas  given,  the  debt  was  not 
])aid,  and  ascertains  the  amount,  decrees  its  payment  on  or  be- 
fore a  specified  time,  and  in  default  thereof  tliat  the  premises 
Ix'  sold  and  the  equity  of  redemption  barred,  except  such  as 
is  given  by  the  statute,  and  if  not  redeemed,  the  master 
make,  execute  and  deliver  a  deed  to  the  purchaser  and  report 
to  the  court.  "And  it  was  further  ordered,  adjudged  and  de- 
creed that  said  purchaser  or  purchasers  have  immediate 
possession  of  said  premises  as  soon  as  the  same  is  sold,  and 
that  the  purchaser  or  purchasers  have  the  proper  writ  and 
process  issued  in  this  cause  to  put  them  in  possession  of  said 
premises,  to- wit:  a  writ  of  assistance,  and  that  they  be  put  in 
possession  of  said  premises." 

Such  a  decree  has  always  been  regarded  as  so  far  final  that 
it  may  be  reviewed  on  appeal  or  error.  It  is  only  neces- 
sary that  the  rights  of  the  parties  in  the  controversy  be  settled 
and  determined  to  make  the  decree  final  so  as  to  authorize  it 
to  be  reviewed.  It  is  not  the  last  order  in  the  case  approving 
of  the  sale,  the  execution  of  the  deed,  or  the  report  of  the 
officer  that  the  writ  of  assistance  has  been  executed,  that  is 
the  only  final  decree  in  the  case  from  which  an  appeal  or  writ 
of  error  may  be  prosecuted,  nor  is  it  the  approval  of  the 
master's  report  that  the  decree  has  been  executed  in  other 
cases ;  but  it  is  the  decree  which  fixes  and  settles  the  rights  of 
the  parties.  Other  decrees  which  follow  it  are  in  the  nature  of 
an  execution  of  the  decree,  and  not  the  final  decree  of  the 
case.  It  might  be  urged,  with  the  same  reason,  that  a  judg- 
ment at  law  was  not  final  because  a  further  order  of  the  court, 
ordering  the  payment  of  the  money  realized  on  the  execution, 
might  be  entered   by  the   court.     These  views  have  been  so 
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often  expressed  by  this  court,  that  it  is  not  deemed  necessary 
to  refer  to  the  adjudged  cases. 

As  has  been  repeatedly  held  by  this  court,  the  cross  bill 
Avas  no  part  of  the  original  proceeding,  and  it  in  no  wise 
depended  upon  it.  The  suit  was  not  delayed  by  filing  the 
cross  bill.  The  two  cases  might  be  tried  together  if  they 
were  both  ripe  for  a  hearing  at  the  same  time,  but  if  not,  then 
separately.  Hence,  there  was  no  error  in  proceeding  to  a 
hearing  on  the  original  bill  before  the  cross  bill  was  ready  for 
hearing.  Nor  did  such  a  hearing  render  the  decree  on  the 
original  bill  only  interlocutory,  but  it  was  as  final  when  pro- 
nounced as  if  the  cross  bill  had  never  been  filed 

The  case  then  being  properly  before  the  court,  is  there 
error  in  the  decree  ?  That  portion  of  the  decree  which  orders 
the  delivery  of  immediate  possession  and  awards  a  writ  of 
assistance,  was  no  doubt  inadvertently  entered,  and  is  mani- 
festly erroneous.  Under  the  law  authorizing  sales  of  real 
estate  on  executions  at  law,  no  person  ever  supposed  that  the 
purchaser  was,  before  the  time  expired  for  a  redemption,  en- 
titled to  his  deed.  That  statute  has  been  in  force  for  near 
half  a  century^  and  all  have  construed  it  as  authorizing 
the  debtor  to  retain  possession  during  the  period  allowed  for 
redemption.  And  the  statute  regulating  redemptions  on  the 
foreclosure  of  mortgages  is  substantially  the  same.  It  has 
been  in  force  for  nearly  thirty  years,  and,  so  far  as  our  knowl- 
edge extends,  it  has  uniformly  received  the  same  construction. 
The  sale  of  real  estate  under  judgments  and  decrees  is  purely 
a  statutory  regulation,  and  purchasers  at  such  sales  only  ac- 
quire such  rights  as  the  statute  confers.  The  statute  has  not 
declared  that  the  purchaser  shall  have  immediate  possession, 
nor  will  it  bear  such  a  construction.  There  is  no  language 
that  can  be  made  to  bear  such  an  interpretation. 

In  all  purchases  of  real  estate  on  time,  unless  stipulated 
otherwise  in  the  contract,  the  purchaser,  unless  admitted  to 
possession  by  the  vendor,  has  no  legal  right  to  it  before  he  re- 
ceives a  conveyance.     The  right  to   possession  always  follows 
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the  legal  title^  unless  given  by  the  owner  under  an  agreement. 
Hence,  the  purchaser  who  is  to  receive  the  legal  title  at  a 
future  day,  can  not  sue  for  and  recover  the  possession  until  he 
receives  a  conveyance,  unless  it  is  provided  for  in  the  agree- 
ment. The  purchase  at  a  sheriff's  or  master's  sale  depends 
upon  the  same  principles.  It  is  a  purchase  on  time  and  is 
also  conditional;  until  the  time  elapses  and  the  premises  are 
not  redeemed,  the  purchaser  has  no  right  to  the  possession,  and 
it  is  error  to  decree  that  he  shall  have  it  delivered  to  him  be- 
fore he  receives  a  deed.  The  decree  of  the  court  below  must 
be  reversed  for  the  error  in  decreeing  possession  to  be  deliv- 
ered to  the  purchaser  immediately  on  the  sale. 

The  stipulation  filed  in  the  case  does  not  change  the  record, 
nor  can  it  be  substituted  as  a  part  of  the  record.  It,  like  any 
other  agreement,  can  only  be  enforced  by  an  appropriate 
action  or  bill  in  equity.  It  is  not  res  adjudicata,  and,  hence, 
neither  takes  the  place  of  the  decree  nor  operates  as  an  amende 
ment  thereof. 

The  decree  of  the  court  below  is  reversed  and   the  cause 

remanded. 

Decree  reversed. 


Charles  Ross 

V. 

John  TATLORt 

1.  Vekdict  and  judgment  in  debt — their  requisites.  A  verdict  and 
'judgment  in  damages  where  the  action  is  debt  is  erroneous. 

2.  Judgment  in  Supreme  Court,  on  improper  verdict  below.  Nor  will 
this  court,  where  such  a  verdict  is  returned  and  judgment  rendered  there- 
on in  the  court  below,  even  though  all  the  evidence  therefor  is  before  it  in 
the  record,  give  judgment  in  the  proper  form,  as  no  judgment  can  be  ren- 
dered on  such  finding  of  the  jury. 
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Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Taylor  against  Ross, 
upon  a  certain  written  agreement.  A  trial  was  had  before 
the  court  and  a  jury,  when  the  following  verdict  was  returned: 

"  We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages 
at  S480." 

To  this  verdict,  and  t-he  form  thereof,  the  defendant 
excepted,  and  filed  his  motion  for  a  new  trial,  but  the  court 
overruled  the  motion  and  gave  judgment  on  the  verdict  of  the 
jury.     The  defendant  appeals. 

Mr.  James  A.  Eads,  for  the  appellant. 

Mr.  R.  N.  Bishop,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

The  error  assigned  in  this  case  is,  that  the  action  was  debt, 
and  a  verdict  and  judgment  in  damages. 

That  this  is  error  has  been  so  often  adjudged  by  this  court 
that  argument  is  unnecessary.  It  is  matter  of  substance,  and 
not  of  form.  Jones  v.  Lloyd  et  al.  Breese,  225;  Jackson  v. 
Haskell,  2  Scam.  565;  Hoioellv.  Barrett,  3  Gilm.  433;  0' Con- 
ner V.  Mullen,  11  111.  57;  Chapman  v.  Wright,  20  ib.  120,  and 
other  cases. 

Appellee,  however,  insists  that,  if  this  be  error,  this  court 
will  give  judgment  in  the  proper  form,  all  the  evidence  there- 
for being  before  it  in  the  record,  and  refers  to  Guild  et  al.  v. 
Johnson,  1  Scam.  405.  That  is  a  per  curiam  opinion,  and  no 
reasons  assigned  for  so  ruling. 

This  court  has,  on  one  or  more  occasions,  rendered  such  a 
judgment  here,  as  the  court  below  should  have  rendered. 
But  here  is  a  finding  of  a  jury  on  which  no  judgment  could 
be  rendered.     Frazier  et  al.  v.  Laughlin  et  al.  1  Gilm.  347. 

For  this  error  the  judgment  must  be  reversed  and  the  cause 
remanded.  Judgment  reversed. 
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Toledo,  Peoria  and  Warsaw  Railway  Co. 
Henry  Sieberns,  Administrator  of  Morberly,  deceased. 

Fencing  bailkoads — where  the  local  proprietors  build  the  fence  under  the 
act  of  1869.  In  an  action  of  debt  against  a  railroad  company,  brought 
under  the  statute  of  1869,  to  recover  the  price  of  a  fence  built  by  the  plain- 
tiff along  the  line  of  the  defendant's  right  of  way  where  the  same  crossed 
the  premises  of  the  plaintiff,  it  appeared  the  plaintiff  had  given  the  defend- 
ant notice,  in  conformity  with  the  provisions  of  the  statute,  to  build  a  cer- 
tain line  of  fence,  and  the  company  having  failed  to  build  any  of  the  fence 
within  the  time  allowed,  the  plaintiff  built  one-half  of  the  same  and 
brought  his  suit  for  the  price:  SeM,  that  the  failure  of  the  plaintiff  to  build 
the  other  half  of  the  fence  described  in  the  notice,  did  not  affect  his  right 
to  recover  for  the  portion  he  did  build.  It  being  the  duty  of  the  companj-, 
in  such  case,  in  the  first  place,  to  build  the  fence,  if  they  fail  to  do  so 
the}'^  ought  to  be  required  to  pay  for  the  same  as  fast  as  any  considerable 
portion  of  the  work  is  completed. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Ingeesoll  &  McCune,  for  the  appellants. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  under  the  statute  of 
1869  by  Morberly,  in  his  lifetime,  to  recover  from  the  appel- 
lants the  price  of  a  certain  fence  built  by  him  along  the  line 
of  appellants'  railway. 

The  statute  provides  that  when  a  railroad  corporation 
neglects  to  fence  its  track  as  required  by  law,  the  owner  of 
the  adjoining  land  may  give  the  corporation  60  days  notice  to 
build  such  fence,  and  in  case  the  company  fail  or  neglect  to 
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build  the  fence  within  the  period  fixed  by  the  notice,  the 
owner  of  the  land  may  build  the  fence  and  recover  the  value 
thereof  from  the  corporation  or  party  operating  the  road. 

In  conformity  with  the  provisions  of  this  statute,  Morberly 
gave  the  appellants  notice  to  build  a  fence  on  both  sides  of  their 
right  of  way  where  the  same  crosses  certain  lands  described  in 
the  notice.  The  appellants  having  failed  to  build  any  portion 
of  the  fence,  Morberly  proceeded  to  and  did  build  one-half  of 
the  fence  specified  in  the  notice,  viz:  124^^  rods  on  the  south 
line  of  the  right  of  way;  and  then  this  suit  was  instituted  to 
recover  for  the  price  and  value  of  the  same. 

It  is  insisted  that  because  Morberly  did  not  build  all  the 
fence  specified  in  the  notice,  he  can  not  recover  for  the  por- 
tion he  did  build. 

We  can  see  no  force  in  this  objection.  It  was  the  duty  of 
the  appellants,  in  the  first  place,  to  build  the  fence,  and  having 
failed  to  do  so,  they  ought  to  be  required  to  pay  for  it  as  fast 
as  any  considerable  portion  of  the  work  is  completed.  This 
is  the  reasonable  construction  of  the  statute  on  this  subject. 
It  imposes  no  hardship  on  the  company.  They  receive  the 
benefit  of  the  work  as  fast  as  the  same  is  completed,  and  no 
reason  is  perceived  why  they  should  not  pay  for  it  as  fast  as 
the  work  progresses. 

In  this  case  the  appellee  only  recovered  for  the  amount  of 
the  work  actually  done  under  the  notice,  before  the  suit  was 
instituted,  and  the  judgment  must  be  affirmed. 

Judgmerd  affirmed. 
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Christopher  W.    K]sroTT 


Robert  Pepperdine. 

1.  Process — loJiether  running  '■'■In  the  name  of  the  People  of  the  State  of 
Illinois."  "Where  it  was  objected,  in  a  civil  suit,  that  the  summons  issued 
iu  the  cause  was  void  because  it  did  not  run  "In  the  name  of  the  People 
of  the  State  of  Illinois,"  as  required  by  the  constitution  of  1870,  a  writ 
running  "The  People  of  the  State  of  Illinois  to  the  sheriff  of  Kankakee 
county,"  was  held  to  be  in  conformity  with  the  constitutional  require- 
ment. 

3.  Same — waiver  of  defect  therein.  Besides,  there  was  an  appearance, 
plea  of  the  general  issue  and  a  trial,  after  which  it  was  too  late  to  make 
objection  to  the  summons. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ; 
the  Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  the  6th  of  April, 
1871,  by  Pepperdine  against  Knott,  on  a  promissory  note  for 
$398,  executed  by  the  latter  and  payable  to  the  former.  Upon 
a  trial  by  the  court,  a  jury  being  waived,  judgment  was  ren- 
dered in  favor  of  the  plaintifP.     The  defendant  appeals. 

Mr.  Stephen  E,.  Moore,  for  the  appellant. 

Messrs.  Southworth  &  Zink,  for  the  appellee. 

Per  Curiam  ;  It  is  insisted  that  the  summons  in  this  case 
is  void,  because  it  does  not  run  "In  the  name  of  the  People 
of  the  State  of  Illinois,"  as  required  by  section  thirty-three 
of  article  six  of  the  constitution.  The  writ  runs,  "The  Peo- 
ple of  the  State  of  Illinois  to  the  sheriff  of  Kankakee  county." 

There  is  no  foundation  for  the  objection.  The  writ  does 
run  in  conformity  with  the  constitutional  requirement.  There 
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is  no  substantial  difference  between  the  new  and  old  constitu- 
tions in  this  respect. 

Besides,  there  were  here  an  appearance,  plea  of  the  general 
issue  and  trial,  after  which  no  objection  can  be  taken  to  the 
summons. 

The  judgment  must  be  affirmed. 

Judgment  ajirmed,* 


Chicago,  Burlington  and  Quincy  K.  K.  Co. 


Abner  Beadfield. 

1,  Negligence — in  running  railroad  trains.  If  an  animal  suddenly 
leap  upon  the  track,  so  near  in  front  of  an  engine  that  it  is  impossible  to 
stop,  within  a  village,  where  fencing  the  track  is  not  required,  and  where 
cattle  are  accustomed  to  graze,  it  is  not  negligence  on  the  part  of  the  en- 
gineer, to  omit  to  sound  the  alarm  whistle  or  "slow"  the  train,  although  he 
may,  in  fact,  have  seen  the  animals  grazing  near  the  track  from  a  distance 
of  sixty  rods. 

2.  Negligence  consists  in  the  failure  to  do  something  which  ought  to  be 
done ;  or  it  may  be  wilful. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the 
Hon.  Chauncey  L.  Higbbe,  Judge,  presiding. 

*Christopher  "W.  Knott  t.  Robert  Pepperdine 
Appeal  from  the  Circuit  Court  of  Montgomery  county. 

Per  Curiam  :  This  case  is  like  the  preceding  one  of  Knott  v.  Pepperdine, 
and  is  decided  in  the  same  wa3^ 

Judgment  affirmed. 
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This  was  an  action  brought  by  appellee  before  a  justice  of 
the  peace,  to  recover  for  a  cow  killed  by  the  train  of  appel- 
lant while  approaching  the  station  in  the  town  of  Avon,  re- 
sulting in  a  verdict  of  |50  and  costs  for  appellee.  Appeal 
was  taken  to  the  circuit  court,  and  on  trial  by  the  court  the 
judgment  was  affirmed.  To  reverse  this  judgment  appellant 
brings  the  case  to  the  supreme  court. 

Mr.  S.  Corning  Judd,  for  the  appellant. 

Messrs.  Shope  &  Gray,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  injury  in  this  case  occurred  upon  an  open  piece  of 
ground,  within  the  limits  of  an  incorporated  toMn,  where  cat- 
tie  were  accustomed  to  graze,  and  where  the  company  was  not 
bound  to  fence. 

The  engineer  sounded  the  whistle  at  the  usual  place  upon 
approaching  the  station,  slackened  the  speed  of  the  train,  and 
rang  the  bell  continuously  from  the  whistling  post  until  the 
collision  happened.  He  had  been  an  engineer  for  some  years; 
bad  often  seen  cattle  feeding  upon  this  common;  could  have 
seen  them,  on  the  morning  of  the  accident,  from  a  half  to  one 
mile  in  advance  of  the  train,  and  did  see  them,  at  the  time  of 
the  injury,  for  some  distance  ahead  :  some  lying  down,  and 
some  standing  up  and  feeding,  but  none  nearer  than  fifteen 
feet  to  the  railroad  track.  The  cow  which  was  struck  came 
upon  the  track  one  rod  and  a  half  or  two  rods  in  advance  of 
the  locomotive,  so  that  it  was  physically  impossible  to  stop 
the  train  and  avoid  the  collision. 

The  only  grounds  for  the  imputation  of  negligence  to  the 
engineer,  are,  that  he  did  not  sound  the  alarm  whistle,  and 
that  he  did  not  stop  the  train. 

Under  the  circumstances  it  was  no  want  of  ordinary  care 
not  to  sound  the  alarm  whistle.     The  engineer  had  frequently 
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seen  the  cattle  feeding  there ;  had  passed  them  without  acci- 
dent or  apparent  danger,  and  had  no  reason  to  anticipate  the 
injury  which  ensued.  Besides,  the  testimony  uncontradicted, 
is,  that  the  alarm  would  as  probably  have  impelled  the  cattle 
upon  the  track  as  it  would  have  driven  them  away  from  it. 

Neither  can  the  omission  to  "slow"  or  stop  the  train  be  re- 
garded as  negligence.  Negligence  consists  in  the  failure  to 
do  something  which  ought  to  be  done  ;  or  it  may  be  wilful. 
There  is  not  a  single  fact  in  the  case  to  prove  wilful  negli- 
gence, and  we  do  not  think  that  the  presumption  of  any  neg- 
ligence, whatever,  can  be  indulged. 

In  determining  as  to  negligence  in  a  given  instance,  we 
must  look  at  all  the  surrounding  circumstances,  and  examine 
carefully  the  character  of  the  act. 

There  was,  under  the  facts  proved,  no  sjDCcial  duty  incum- 
bent upon  the  engineer.  He  was  only  required  to  manage 
the  locomotive  and  guide  the  train  so  as  to  avoid  all  apparent 
or  probable  danger.  He  was  not  bound  to  foresee  or  guard 
against  improbabilities. 

It  is  true,  as  stated  by  the  engineer,  that  the  injury  might 
have  been  prevented  by  stopping  the  train,  but  the  stoppage 
of  trains  upon  every  vague  apprehension  of  danger  woukl 
greatly  interfere  with  the  successful  operation  of  railway 
companies,  and  it  should  not  be  required  without  some  reason. 

From  the  proof,  the  engineer  had  no  cause  to  fear  the  col- 
lision, and  his  omission  to  use  the  precautions  suggested  was 
not  negligence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Statement  of  the  case. 


John"  Waddle  et  al. 

V. 

David  Duncan,  use  of,  etc. 

1.  Penal  statute — construction  of.  Strict  coustructioii  must  be  given 
to  penal  statutes.  All  facts  necessary  to  constitute  an  affirmative  case  in 
providing  for  their  violation  must  be  set  out  and  proved. 

2.  Thus,  vs^heu  the  statute  authorizes  suit  to  be  brought  by  an  elector 
of  a  town  for  obstructing  a  highway,  the  fact  that  the  party  suing  is  an 
elector  must  be  shown,  and  will  not  be  presumed. 

3.  A  plaintiff,  having  failed  to  show  that  he  filled  the  character  of  an 
elector  of  the  town,  made  no  title  to  the  penalty,  nor  shows  any  right  to 
sue  for  it, 

4.  Admission — plea  in  abatement.  When  an  informer  is  required  to 
sustain  a  particular  character,  and  fails  to  make  it  out,  such  character  will 
not  be  taken  as  admitted,  although  no  objection  or  plea  in  abatement  is 
interposed. 

Appeal  from  the  Circuit  Court  of  Christian  county  ;  the 
Hon.  H.  M.  Vandeveee,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  before  a  justice  of  the 
peace  by  David  Duncan,  who  sued  as  well  for  himself  as  for 
the  town  of  May,  against  John  Waddle  and  Josiah  Waddle, 
to  recover  the  penalty  provided  by  statute  for  obstructing  a 
public  highway.  See  Laws  of  1861,  page  264,  section  97, 
which  provides  that  ''  the  same  may  be  sued  for  by  any  elector 
of  the  town,  in  an  action  qui  tarn,  one  half  of  the  amount  to 
be  paid  to  the  person  who  shall  sue  therefor,  and  the  other 
half  to  the  town." 

The  verdict  was  for  the  defendants,  and  the  prosecutor  ap- 
pealed to  the  circuit  court.  Evidence  was  offered  to  show 
the  establishment  of  the  road  in  question,  which  was  met  by 
evidence  tending  to  show  that  the  proceedings  were  irregular, 
and  that  the  road  had  been  abandoned  prior  to  the  alleged 
obstruction.     Objections   to    testimony   were   made    on   both 
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sides  and  exceptions  taken  to  the  rulings  of  the  court.  It 
does  not  appear  that  any  reference  was  made,  or  proof  offered, 
either  before  the  magistrate  or  in  the  circuit  court,  in  support 
of  the  statutory  requirement  that  the  suit  should  be  brought 
by  an  elector  of  the  town.  Upon  trial  before  a  jury  in  the 
circuit  court,  the  defendants  were  found  guilty,  and  a  fine  as- 
sessed. The  defendants  moved  for  a  new  trial,  which  motion 
was  overruled  and  judgment  entered  on  the  verdict,  and  the 
case  comes  to  this  court  on  bill  of  exceptions.  The  points 
involved  in  the  case  are  stated  in  the  opinion. 

Messrs.  Stuaet,  Edwards  &  Brown,  and  Messrs.  Simp- 
son &  Pease,  for  the  appellants. 

Messrs.  Moultox  &  Chaffee,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  qui  tarn  action,  brought  to  recover  a  penalty  for 
obstructing  a  public  highway.  The  section  of  the  statute 
giving  this  suit,  provides,  that  in  case  of  failure  of  the  town, 
or  of  the  officer  or  agent  whose  duty  it  is  to  prosecute,  to 
commence  a  prosecution  for  the  penalty  within  60  days  from 
the  time  it  shall  have  been  incurred,  "the  same  may  be  sued 
for  by  any  elector  of  the  town,  in  an  action  qui  tarn,  one  half 
of  the  amount  received  to  be  paid  to  the  person  who  shall 
sue  therefor,  and  the  other  half  to  the  town."  Laws  1861, 
p.  264,  section  97. 

This  is  a  penal  statute,  to  be  strictly  construed.  The  right 
to  sue  depends  only  on  the  statute,  and  the  person  who  alone 
can  bring  the  suit  is  designated  as  an  elector  of  the  toivn.  The 
bill  of  exceptions  states  that  all  the  evidence  is  set  out,  and 
there  is  none  whatever  on  this  point. 

The  plaintiff,  having  failed  to  show  that  he  filled  the 
character  of  an  elector  of  the  town,  made  no  title  to  the  pen- 
alty, nor  showed  any  right  to  sue  for  it. 
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In  an  action  directly  upon  a  statute,  or  on  rights  derived 
from  a  statute,  the  party  prosecuting  must  prove  every  fact 
necessary  to  make  out  his  title  to  the  thing  demanded,  and 
his  competency  to  sue  for  it.  1  Blatch.  155;  Com.  Digest 
Pleader,  C.  (76). 

The  objection  is  not  sufficiently  met  by  the  answer,  that 
the  question  should  have  been  raised  in  the  court  below  by 
plea  in  abatement,  or  making  the  objection  in  some  appropri- 
ate mode;  that  the  character  in  which  a  party  sues  is  admitted 
unless  denied  in  some  legal  way. 

The  proceeding  was  one  commenced  before  a  justice  of  the 
peace,  where  written  pleadings  are  not  required,  nor  in  the 
circuit  court  on  appeal.  The  suit  was  not  brought  by  the 
plaintiff  in  the  character  of  an  elector. 

No  authority  is  produced  to  show  that  when  an  informer  is 
required  to  sustain  a  particular  character,  it  will  be  taken  as 
admitted  unless  denied  by  plea  in  abatement,  and  we  do  not 
assent  to  the  proposition. 

The  objection  arises  upon  the  sufficiency  of  the  evidence  to 
make  out  the  cause  of  action,  and  we  do  not  regard  it  as  ne- 
cessary to  have  objected  otherwise.  Town  of  Lewiston  v. 
Pvoetor,  27  111.  414. 

As  this  view  will  reverse  the  judgment,  we  do  not  feel 
called  upon  to  consider  the  evidence  as  to  its  sufficiency  in 
other  respects,  to  sustain  the  verdict. 

Objection  is  taken  to  the  admission  in  evidence  of  the  or- 
ders for  establishing  two  other  roads.  But  as  each  of  these 
orders  referred  to  the  road  in  question  as  an  existing  one, 
they  were  not  wholly  irrelevant,  as  they  contained  evidence 
tending  to  show  that  the  county  authorities  recognized  the 
road  in  question  as  a  subsisting  public  road,  which  is  perti- 
nent testimony  where  the  mode  resorted  to  for  establishing  a 
highway  is  by  public  use  and  recognition  of  it  by  the  proper 
authorities,  and  by  acquiescence. 

It  is  also  objected  that  the  court  erred  in  rejecting  the  testi- 
mony offered  of  the  proceedings  for  the  purpose  of  having 
15 — 63d  III. 
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vacated  the  portion  of  the  road  alleged  to  have  been  obstructed, 
and  of  the  order  of  the  highway  commissioners  vacating  the 
same.  We  do  not  now  perceive  any  sufficient  reason  for  the 
exclusion  of  the  testimony.  None  has  been  assigned,  except 
that  there  had  not  been  a  compliance  with  the  township  or- 
ganization law  in  relation  to  discontinuing  roads,  but  in  M'hat 
particular  is  not  suggested. 

If  it  be  supposed  that  before  it  was  competent  to  read  this 
order  in  evidence,  it  was  necessary  to  make  proof  that  all 
the  previous  steps  required  by  the  statute  had  been  taken,  we 
will  say,  that  such  has  not  been  the  rule  of  this  court,  but 
that  it  is  to  be  presumed  that  the  antecedent  proceedings  had 
been  regular,  subject,  however,  to  be  rebutted  by  the  other 
party.  Needy  \.  Broicn  et  al.  Co.  Comrs.  1  Gilm.  10;  Toion  of 
Lewiston  v.  Proctor,  27  111.  418;  Ferris  v.  Ward  et  al.  4  Gilm. 
499;  Durnoss  v.  Francis,  15  111.  543. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Deborah  Evans  et  al. 

V. 

Ithamer  H.  Aldrich  ei  al, 

1.  Mistake — reforming  deed  for.  A  deed  executed  by  a  woman  while 
sole,  may  be  corrected  in  a  court  of  equity  for  a  mistake  in  the  descriptitm 
of  the  premises  conveyed,  after  her  subsequent  marriage. 

2.  The  land  of  A  having  been  sold  under  execution  for  much  less  tlian 
its  value,  he,  for  a  nominal  consideration,  conveyed  the  same  by  quit-claim 
to  F,  his  brother,  to  enable  the  latter  to  redeem  and  apply  the  proceeds  of 
the  land  in  payment  of  A's  debts.    The  land  not  having  been  redeemed, 
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and  a  sheriflf's  deed  being  made  to  the  purchasers,  F  procured  tlie 
purchasers  to  convey  the  same  to  the  widow  of  A  at  much  less  than 
its  actual  value,  F  furnishing  all  the  money  for  the  purpose.  F  then  pre- 
pared a  deed  from  the  widow  to  himself,  intending  to  describe  the  same 
laud,  but  by  mistake  described  a  different  tract,  and  the  widow  executed 
and  acknowledged  the  same.  F  then  sold  and  conveyed  the  land  in  par- 
cels to  other  persons  for  a  full  consideration,  who  took  possession  with  the 
knowledge  of  the  widow  and  improved  the  same.  The  widow  subsequently 
married  and  discovered  the  mistake,  when  she  brought  ejectment.  The 
purchasers  filed  their  bill  to  reform  her  deed  to  F,  alleging  the  mistake. 
The  mistake  in  the  description  was  shown  by  parol  testimony  of  that  fact, 
and  that  she  did  not  own  or  claim  any  other  land.  The  court  below  ren- 
dered a  decree  reforming  her  deed:  Held,  that  the  decree  was  correct,  there 
being  no  fraud  practiced  upon  the  widow. 

8.  In  such  case  it  was  not  material  whether  F  properly  applied  all  the 
purchase  money  received  by  him  or  not,  as  that  was  a  matter  between  him 
and  the  widow  or  the  heirs  of  A. 


Writ  of  Error  to  the  Circuit  Court  of  Coles  county;  the 
Hon.  James  Steele,  Judge,  presiding. 

The  facts  appear  in  the  opinion  of  the  court,  except  that 
Deborah,  the  widow,  in  her  answer,  set  up  that  at  the  time 
she  executed  and  acknowledged  a  deed  for  Francis  Allison  at 
his  request,  she  did  not  know  what  land  it  described,  and  that 
she  did  not  know  that  a  deed  had  been  made  to  her  from  the 
purchasers  at  sheriff's  sale,  and  that  her  delay  in  bringing  suit 
for  the  land  was  because  she  did  not  know  that  the  land  Avas 
hers.  The  mistake  was  established  by  parol  evidence,  Fran- 
cis Allison  testifying  that  Deborah  not  only  agreed  to,  but  did 
execute  deed  to  him  as  he  supposed  for  the  land  :  found  out 
the  mistake  about  two  years  afterwards;  Deborah  intended  to 
convey  the  land;  she  owned  no  other;  "I  drew  the  deed  and 
intended  to  describe  the  land  in  controversy." 

Mr.  A.  M.  Peterson,  for  the  plaintiffs  in  error. 

Messrs.  Henry,  Eead  &  Hughes,  for  the  defendants  in 
error. 
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Mr.  Chief  Justice  Laweexce  delivered  the  opinion  of 
the  Court: 


This  was  a  bill  in  chancery,  filed  by  Aldrich,  Williams  and 
King,  against  John  Evans  and  Deborah,  his  wife,  to  correct  a 
mistake  in  the  description  in  a  deed  for  40  acres  of  land,  made 
by  said  Deborah  while  she  was  the  widow  of  one  John  L.  Alli- 
son, and  before  her  intermarriage  with  John  Evans.  It  appears 
that  John  L.  Allison,  being  then  the  owner  of  the  land  in  contro- 
versy, conveyed  it  to  his  brother  Erancis,  in  1863,  for  a  nomi- 
nal consideration,  the  object  being  to  enable  the  latter  to  sell  and 
convey,  and  apply  the  proceeds  in  payment  of  the  debts  of 
John,  who  was  about  going  to  the  Southern  States  to  engage 
in  business.  About  the  same  time,  the  precise  date  not  ap- 
pearing, the  land  was  sold  on  an  execution  and  bought  by 
Tincher  and  English  for  much  less  than  its  value. 

John  L.  Allison  died,  and  his  brother  Francis  was  appoint- 
ed his  administrator.  The  land  was  not  redeemed  from  the 
sh^'iff's  sale,  and  this  officer  made  a  deed  to  Tincher  and 
English. 

In  May,  1864,  Francis  Allison  sent  an  agent  to  Vermilion 
county,  where  Tincher  and  English  resided,  and  induced  them 
to  convey  the  land  to  Deborah  for  a  sum  sufficient  to  cover 
their  outlay,  but  for  much  less  than  its  value,  the  agent  rep- 
resenting to  them  her  widowed  and  impoverished  condition. 
The  money  paid  to  them  was  advanced  by  Francis  Allison.  A 
few  days  after  this  deed  was  made,  Deborah  executed  a  deed 
to  Francis  Allison,  which  was  intended  to  convey  the  same 
land,  but  there  was  a  mistake  in  the  description.  In  the 
course  of  the  next  two  months  Francis  sold  the  land,  in  dif- 
ferent parcels,  to  the  complainants,  for  a  full  consideration, 
and  they  took  possession  and  made  improvements. 

In  1869,  Deborah,  having  learned  of  the  mistake  in  the 
deed,  commenced  an  action  of  ejectment,  and  this  led  to  the 
filing  of  this  bill  by  the  complainants  to  correct  the  error  of 
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description  in  the  deed  from  Deborah  to  Francis  Allison.  De- 
borah having  married  again,  her  husband,  John  Evans,  is  a 
party  to  these  proceedings.  The  circuit  court  made  a  decree 
correcting  the  deed. 

The  decree  was  correct.  It  is  not  denied  that  the  descrip- 
tion in  the  deed  was  intended  for  the  land  in  question,  nor  is 
there  any  pretence  that  any  fraud  was  practiced  upon  Debo- 
rah to  procure  her  signature  and  acknowledgment.  She  claims 
she  did  not  know,  when  she  executed  the  deed,  that  Tincher 
and  English  had  conveyed  to  her,  but  this  is  contradicted  not 
only  by  other  witnesses,  but  by  portions  of  her  own  testimonv, 
and  by  all  the  circumstances  of  the  case.  She  admits  she 
signed  a  paper  drawn  by  Francis  Allison  requesting  them  to 
make  a  conveyance,  as  she  says,  to  him.  But  as  he  verv  soon 
after  applied  to  her  to  execute  this  deed,  the  strong  probabil- 
ity is  that  she  was  informed  by  him,  as  he  testifies,  that  they 
had  conveyed  to  her,  and  that  she  executed  this  deed  for  the 
same  purpose  that  she  and  her  husband  had  executed  one  in 
his  lifetime,  to  wit :  to  enable  Francis  to  sell  and  pay  the 
debts  of  the  estate.  She  can  not  be  supposed  to  have  intended 
the  deed  to  be  merely  a  nullity.  She  must  be  presumed,  in 
executing  it,  to  have  designed  to  convey  whatever  title  she 
had  in  the  land  intended  to  be  described.  She  soon  after  saw 
the  complainants  taking  possession  of  the  land  and  improv- 
ing it  upon  the  faith  of  her  conveyance.  No  question  arises 
here  as  to  whether  all  the  purchase  money  received  by  Fran- 
cis was  properly  applied  or  not.  A  part  of  it  undoubtedly 
was,  and  if  there  is  anything  in  his  hands  for  which  he  should 
account  to  the  widow  or  heirs,  they  should  compel  him  to  do 
so.  The  question  here  is  merely  as  to  the  equitable  right  of 
these  complainants  to  have  this  deed  corrected.  Of  this  there 
can  be  no  doubt.  They  bought  in  good  faith,  relying  upon  a 
deed  executed  by  Deborah,  which  was  supposed  by  all  j^arties, 
herself,  Francis  Allison  and  these  complainants,  to  convey  the 
title  to  this  tract  of  land.     It  did  not  do  so,  because  of  an 
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accidental  error  in  the  description.     It  describes  land  to  which 

the  grantor  neither  had  nor  claimed  title.     It  was  properly 

made  by  the  decree  of  the  court  to  apply  to  the  land  which  it 

was  intended  by  the  parties  to  convey. 

The  decree  is  affirmed. 

Decree  affirmed. 


PeTEE  RlNaHOUSE 
V. 

Maria  Keenee. 

1.  Limitations — mesne  profits.  All  rents  and  profits  which  accrued 
more  than  five  years  before  the  filing  of  suggestions  claiming  »w«»ne  profits, 
are  barred  by  the  statute  of  limitations. 

2.  Same — plea.  In  a  proceeding  to  recover  miesne  profits  under  the  stat- 
ute, a  plea  that  the  cause  of  action  in  the  several  counts  mentioned  did 
not  accrue  to  the  plaintiff  at  any  time  -within  five  years  next  before  the 
commencement  of  the  suit,  was  held  good  on  demurrer. 

3.  Mesne  pkofits — new  suit.  A  proceeding  to  recover  mesne  profits 
under  the  statute,  after  a  recovery  in  ejectment,  is  substantially  a  new 
suit,  and  not  a  continuation  of  the  action  of  ejectment.  In  it  there  is  re- 
quired a  new  service,  new  declaration,  pleadings,  trial  and  judgment.  Its 
commencement  is  the  filing  of  suggestions,  and  all  pleas  should  be  framed 
in  that  view. 

4.  The  plaintiff  is  not  restricted  to  a  recovery  of  rents  accruing  before 
the  commencement  of  the  suit  in  ejectment,  but  may  recover  for  the  rents 
and  profits  up  to  the  time  of  filing  his  suggestions,  if  the  defendant  contin- 
ues in  possession. 

5.  Set  OFF  to  mesne  profits — limitation.  The  right  to  set  off  the 
value  of  improvements  placed  upon  the  land  more  than  five  years  before 
the  commencement  of  the  proceeding  as  against  rents  and  profits,  is  barred 
b\'  the  statute  of  limitations  when  relied  on.  The  statute  must  operate 
alike  upon  the  claims  of  both  parties. 
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6.  Same — taxes.  Taxes  paid  by  the  tenant  while  iu  the  possession  of 
the  land,  is  a  just  and  proper  set-off  to  the  rents  and  profits  for  which  he 
is  chargeable. 

7.  Same — evidence.  In  a  proceeding  to  recover  mesne  profits,  com- 
menced January  27,  1871,  the  defendants  offered  to  prove,  as  a  set-off,  the 
worth  of  keeping  the  fences  in  repair  from  November  12,  1863,  to  Maf  ch 
8,  1870,  the  date  of  the  recovery  in  ejectment,  which  the  court  refused  to 
allow:  Held,  that  the  court  decided  correctly,  for  two  reasons:  first,  be- 
cause there  was  no  proof  that  the  fences  needed  repairs,  or  that  any  were 
made ;  and  secondly,  because,  at  common  law,  a  trespasser  in  possession  is 
not  allowed  to  recover  for  repairs  or  improvements,  and  our  statute  only 
allows  improvements  to  be  recouped  from  the  rents  and  profits. 

8.  Same — what  improvements.  In  the  same  case,  the  defendant  offered 
to  prove  that  he  broke  up  the  land  for  cultivation,  which  the  court  re- 
jected: Held,  no  error,  because  there  was  nothing  to  show  but  that  it  was 
in  the  usual  course  of  husbandry.  If  it  had  been  shown  that  it  was  raw 
prairie  and  useless  for  farming  purposes  the  year  it  was  broken,  then  it 
would  have  been  an  improvement  for  which  a  fair  price  should  be  al- 
lowed if  done  within  the  five  years  for  which  he  was  liable  to  pay  rents 
and  profits.  If  the  prairie  was  of  such  a  character  as  only  to  require  it  to 
be  plowed  to  bring  it  into  immediate  cultivation,  then  nothing  should  be 
allowed  for  such  breaking. 

9.  Mesne  profits — vacant  land  reduced  to  cultivation.  Where  a  party 
has  taken  possession  of  vacant  land  and  reduced  it  to  cultivation,  he  will 
not  be  excused  from  the  payment  of  rents  after  a  recovery  iu  ejectment 
against  him.  In  such  case,  the  jury  should  allow,  as  damages,  the  reason- 
able value  of  the  premises,  as  though  it  had  been  vacant  at  the  commence- 
ment of  five  years  before  the  filing  of  the  suggestions,  and  had  been  leased 
for  that  term,  with  the  obligation  on  the  lessee  to  make  the  improvement. 
The  defendant  should  not  be  required  to  pay  for  the  use  of  improvements 
made  by  him  within  the  period  of  limitation. 

10.  Pleading — practice — two  pleas  of  same  matter.  Where  two  pleas 
are  filed,  presenting  the  same  defense  iu  substance,  on  motion,  the  court 
may  require  the  defendant  to  elect  on  which  he  will  proceed,  and  strike 
the  other  from  the  files.  But  such  objection  does  not  affect  their  sub- 
stance or  form,  or  render  them  obnoxious  to  a  demurrer. 

Appeal  from  the  Circuit  Court  of  Mason  county  ;  the  Hon. 
Charles  Tuener,  Judge,  presiding. 

Messrs.  Lacey  &  Wallace,  for  the  appellant. 

Mr.  John  W.  Pitman^  for  the  appellee. 
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Mr.  Justice  Wale:er  delivered  the  opinion  of  the  Court  : 

An  action  of  ejectment  was  commenced  by  appellee  in  the 
Mason  circuit  court,  against  appellant,  for  the  recovery  of 
120  acres  of  land.  The  action  was  brought  to  the  November 
term,  1867,  and  a  recovery  was  had  at  the  March  term,  1870, 
and  suggestions,  claiming  mesne  profits,  were  filed  on  the  27th 
day  of  January,  1871,  and  within  one  year  after  recovering 
the  final  judgment.  Appellant  filed  a  number  of  pleas,  and 
issues  were  joined  on  all  but  the  second  and  third,  to  which  a 
demurrer  was  sustained.  A  trial  was  had,  resulting  in  favor 
of  plaintiff  below,  from  which  this  appeal  is  prosecuted. 

It  is  urged  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  defendant's  second  and  third  pleas  ;  in  admitting 
improper  evidence ;  in  rejecting  proper  evidence,  and  in  re- 
fusing to  give  instructions  asked  by  appellant. 

The  second  and  third  pleas,  to  which  a  demurrer  was  sus- 
tained, were  as  follows : 

"And  for  a  further  plea  in  this  behalf,  as  to  all  causes  of 
action  in  the  said  several  counts  of  said  plaintiff's  declaration, 
accruing  to  said  plaintiff  prior  to  the  27th  day  of  January,  A. 
D.  1866,  the  said  defendant  says  that  the  said  plaintiff  ought 
not  to  have  or  maintain  the  same  against  him,  because  he  says 
that  the  said  causes  of  action,  and  each  and  every  one  of  them, 
did  not,  at  any  time  within  five  years  next  before  the  com- 
mencement of  this  suit,  accrue  to  the  plaintiff,  and  this  the 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the 
plaintiff,  her  action  or  the  cause  of  action  accruing  before  the 
said  27th  day  of  January,  A.  D.  1866,  aforesaid  thereof  against 
him,  ought  to  have  or  maintain,  etc." 

"And  for  a  further  plea  in  this  behalf,  defendant  says  that 
the  said  plaintiff  ought  not  to  have  or  maintain  her  aforesaid 
action  thereof  against  him,  because  he  says  that  the  cause  of 
action  in  said  counts  mentioned,  and  each  and  every  one  of 
them,  did    not,   at   any  time  within  five  years  next  before  the 
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commencement  of  this  suit,  accrue  to  said  plaintiff,  and  this 
the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  plaintiff,  her  action  aforesaid  thereof  against  him, 
ought  to  have  or  maintain,  etc." 

These  pleas  present  the  question  as  to  tlie  period  at  which 
the  statute  of  limitations  becomes  a  bar — whether  it  is  five 
years  before  the  commencement  of  the  action  of  ejectment, 
five  years  before  the  rendition  of  the  final  judgment  therein, 
or  five  years  before  the  filing  of  the  suggestions  for  the  recov- 
ery of  mesne  profits. 

By  the  practice  in  the  British  courts,  after  a  recovery  in  an 
action  of  ejectment,  the  plaintiff  brought  an  action  of  trespass 
to  recover  mesne  profits.  This  action  could  only  be  main- 
tained on  a  recovery  in  ejectment,  and  hence  was  grafted  on 
or  grew  out  of  that  proceeding.  By  an  action  of  ejectment  at 
the  ancient  common  law,  the  plaintiff  only  recovered  dama- 
ges, and  not  the  possession.  But  in  the  time  of  Henry  VIT, 
it  became  the  practice  to  recover  the  term,  and  it  then  became 
a  real  action,  and  only  nominal  damages  were  recovered. 
Goodtitlev.  Tombs,  3  Wils.  118;  2  Sellons'  Prac.  37.  To  the 
action  for  mesne  profits,  the  defendant  might  plead  the  statute 
of  limitations — that  the  action  did  not  accrue  within  six  years 
before  the  suit  was  brought.  2  Sellons'  Prac.  144 ;  Buller's 
Nisi  Pri.  88.  The  rules  governing  the  action  seem  to  have 
been  the  same  as  in  any  other  action  of  trespass  quareclausum 
fregit.  In  the  case  of  Goodtitle  v.  Tombs,  supra,  it  was  held 
that  the  jury  are  not  confined  to  the  mesne  profits  only,  but 
may  allow  the  plaintiff  damages  for  his  trouble,  etc. 

In  Buller's  Nisi  Pri.  88,  it  is  said  that  ''the  defendant 
may  plead  the  statute  of  limitations,  and  by  that  means  j^ro- 
tect  himself  from  all  but  the  last  six  years."  And  the  same 
rule  is  announced  in  Chitty's  Pleading,  vol.  1,  p.  225,  and 
reference  is  made  to  Buller's  Nisi  Prius.  Thus  it  is  seen 
that,  under  the  practice   in   the   British   courts,   the   statute 
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barred  a  recovery  of  ?»c.s?ie  profits  accruing  more  than  six  years 
before  such  action  is  brought. 

Does,  then^  our  statute  change  the  rule  as  to  the  commence- 
ment of  the  suit  for  mesne  profits  ?  The  thirty-seventh  section 
of  the  ejectment  act  declares  that,  instead  of  the  action  of 
tresjjass  for  mesne  profits,  heretofore  used  to  recover  damages, 
the  plaintiff  shall,  within  one  year  after  recovery  of  judgment 
in  ejectment,  file  a  suggestion  of  such  claim,  which  shall  be 
entered,  with  the  proceedings  thereon,  upon  the  record  of  such 
judgment,  or  be  attached  thereto  as  a  continuation  of  the 
same.  At  common  law,  the  action  for  mesne  profits  was  reg- 
ularly brought  as  any  other  action  of  trespass,  whilst  our  stat- 
ute has  changed  it  to  assumpsit. 

After  a  careful  examination,  we  are  unable  to  perceive  any 
substantial  difference  between  the  action  of  trespass  for  mesne 
profits  as  it  existed  under  the  common  law,  and  is  practiced 
in  some  of  our  sister  States,  and  the  suggestion  required  by 
our  statute.  The  one  is  trespass,  the  other  assumpsit.  In 
both  there  is  a  new  service,  a  new  declaration,  pleadings,  trial 
and  judgment.  They  differ  in  form,  but  not  in  matter  of  sub- 
stance. And  we  fail  to  perceive  that  the  mere  use  of  the  lan- 
guage that  the  suggestion  shall  be  entered  with  the  proceed- 
ings on  the  record  of  the  judgment  in  the  ejectment,  or  be 
attached  thereto  as  a  continuance  of  the  record  of  such  judg- 
ment in  ejectment,  should  change  the  practice.  It  does  not 
declare  that  the  suggestion  shall  be  a  part  of  the  ejectment 
suit,  but  simply  declares  where  and  how  the  proceedings, 
arising  on  the  suggestion,  shall  be  recorded.  It  has  all  of 
the  essential  characteristics  of  a  new  suit,  which  must  be 
commenced  within  one  year  from  the  recovery  in  the  suit  in 
ejectment.  And  being  substantially  a  new  suit,  all  pleas  in 
bar  of  its  maintenance  should  be  framed  with  that  view, 
and  the  defense  of  the  bar  of  limitation  should  relate  to 
and  be  governed  by  the  commencement  of  proceedings  under 
the  suggestions.  And  the  second  plea  in  the  series  was  so 
framed. 
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It  is,  however^  urged,  that  this  question  was  settled  by  the 
cases  of  Harding  v.  Larkin,  41  111.  413,  and  Wood  v.  The 
Kingston  Coal  Co.  48  111.  356  ;  that,  in  those  cases,  it  was 
held  that  interest  could  only  be  recovered  on  a  breach  of  cov- 
enant for  title  for  five  years  next  preceding  the  recovery  in 
ejectment  or  other  eviction,  because  the  action  for  mesne -pvo^ts 
w^as  barred  in  that  time.  What  was  there  said  was  upon  the 
supposition  that  the  suggestion  would  be  filed  immediately  on 
the  recovery  in  ejectment.  In  those  cases  there  was  nothing 
to  show  that  a  suggestion  was  ever  filed,  and  the  presumption 
may  be  fairly  indulged  that  the  plaintiff,  to  avoid  loss,  will, 
as  a  general  rule,  file  his  suggestions  as  soon  as  he  recovers 
the  premises  by  judgment.  What  was  there  said  was  on  that 
supposition,  and  can  only  apply  to  that  state  of  facts.  In  this 
case  almost  a  year  elapsed  before  the  suggestions  were  filed, 
which  was  the  commencement  of  the  suit,  and  all  rents  and 
profits  were  barred  which  accrued  more  than  five  years  before 
that  period.  This  plea  was  good,  and  the  demurrer  to  it 
should  have  been  overruled. 

The  third  plea  presents  the  same  defense  in  a  more  general 
form,  but  in  a  manner  substantially  good  as  a  defense  of  the 
statute.  It  may  be,  if  the  plaintiif  had  moved  to  strike  from 
tlie  files  both  pleas  presenting  the  same  defense,  the  court 
Avould  have  required  defendant  to  elect  under  which  she 
Avould  proceed  to  trial,  and  have  stricken  the  other  from  the 
files.  But  the  fact  that  they  presented  the  same  defense,  af- 
fected neither  their  substance  nor  form,  nor  did  it  render  them 
obnoxious  to  a  demurrer.  It  was,  therefore,  error  to  sustain 
the  demurrer  to  this  plea. 

If  the  rule  was  adopted  as  presented  and  accepted  by  the 
fourth  plea,  great  hardship  and  wrong  would  result  in  many, 
if  not  a  majority  of,  cases  in  ejectment.  If  the  suit  in  eject- 
ment were  brought  only  a  short  period  after  the  wrongful  en- 
try, and  that  suit  were  to  linger  for  years,  and  a  recovery 
could  only  be  had  for  rents  accruing  before  the  commence- 
ment of  the  suit  in  ejectment,  the  plaintiff  could  only  recover 
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nominal  damages,  whilst  the  defendant  had  held  the  premises 
and  enjoved  the  profits  dnring  years  of  litigation.  Such  can 
not  be  the  law.  On  the  other  hand,  a  plaintiif,  by  filing  his 
stiggestions  and  obtaining  service  immediately  on  the  recov- 
ery of  the  premises,  can  recover  rents  and  profits  for  five 
years  ;  and  failing  to  file  his  suggestions  for  nearly  one  year 
afterwards,  is  his  own  fault,  and  must  subject  him  to  loss  dur- 
ing that  period  unless  the  defendant  has  remained  in  posses- 
sion after  the  recovery,  which  might  be  computed  as  a  part  of 
the  five  years.  If,  in  this  case,  appellant  remained  in  posses- 
sion after  the  judgment  in  ejectment,  he  would  also  be  liable 
for  rents  during  that  time  as  a  part  of  the  five  years. 

Appellant  offered,  but  the  court  refused  to  permit  him,  to 
prove  the  worth  of  keeping  the  fences  in  repair  from  the  12th 
day  of  November,  1862,  until  the  8th  of  March,  1870,  the  last 
being  the  date  of  the  recovery  in  ejectment.  The  court  de- 
cided correctly,  for  two  reasons:  first,  there  was  no  evidence 
that  the  fences  needed  repairs,  or  if  they  did,  that  any  repairs 
were  made.  In  the  next  place,  appellant  was  in  as  a  trespasser, 
and  not  by  any  legal  right,  and  the  rule  is  familiar  that  a 
trespasser  can  not  be  allowed  for  imjjrovements  or  re2:)airs  at 
the  common  law,  and  our  statute  only  allows  improvements 
to  be  recouped  from  the  rents  and  profits. 

As  to  all  improvements  placed  on  the  land  more  than  five 
years  before  the  suggestions  were  filed,  the  right  to  set  them 
oflP  was  barred  by  the  statute  of  limitations.  The  statute 
must,  when  relied  upon  by  the  parties,  operate  alike  with 
both.  Nor  does  there  appear  to  be  any  hardship  produced  by 
the  operation  of  the  rule  in  this  case.  As  appellant  has  en- 
joyed the  use  of  the  land  from  five  to  seven  years  previous  to 
the  time  he  is  liable  to  account  for  rents  and  profits,  he  has, 
no  doubt,  within  that  time,  been  amply  compensated  for  all 
of  the  improvements  he  made,  whether  in  fencing  or  in  break- 
ing new  prairie. 

Appellant  oifered  to  prove  that  he  broke  up  the  land  for 
cultivation,  but  the  court  rejected  the  evidence.    In  this  there 
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was  no  error,  because  there  is  nothing  to  show  that  it  was  not 
in  the  usual  course  of  husbandry.  If  it  had  been  shown  that 
it  was  raw  prairie,  and  would  have  been  useless  for  farming 
purposes  during  the  year  it  was  broken,  then  it  Avould  have 
been  an  improvement  for  which  he  would  be  entitled  to  re- 
cover a  fair  price,  if  it  was  done  within  the  five  years  he  is 
liable  for  rents  and  profits,  but  appellant  should  not  be  re- 
quired to  pay  for  the  use  of  such  improvements  made  within 
that  period.  If,  however,  the  prairie  was  of  such  a  character 
as  only  to  require  it  to  be  plowed  so  as  to  bring  it  into  imme- 
diate cultivation,  then  there  should  be  nothing  allowed  for 
such  breaking,  and  he  would  be  liable  to  rents  for  that  por- 
tion as  though  it  had  been  previously  reduced*  to  cultivation. 

Appellant  oiFered  to  prove,  as  a  set-off,  the  amount  of  taxes 
paid  by  him  on  the  land  whilst  occupied  by  him,  but  the  evi- 
dence was  excluded  by  the  court.  As  the  action  is  given  to 
enable  the  owner  of  the  soil  to  have  a  fair  and  just  compensa- 
tion for  the  use  of  the  land,  such  rules  should  be  adopted  as 
are  best  calculated  to  attain  that  end.  Here,  appellant  pro- 
posed to  prove  the  payment  of  a  large  sum  with  which  the 
land  stood  charged,  and  for  which  it  would  have  been  sold 
liad  it  not  been  paid.  It  was  money  paid  for  the  use  of  ap- 
pellee, and  for  the  preservation  of  the  title^  she  holds.  Then, 
to  prevent  appellant  from  having  the  taxes  deducted  from  the 
rents,  would  enable  appellee  to  recover  more  than  the  rents 
and  profits  derived  from  the  use  of  the  land.  If  the  jury 
should  allow  the  usual  rents,  then  the  question  would  be  how 
much  would  the  premises  have  rented  for,  the  tenant  paying 
the  taxes,  or  hoAV  much  if  they  were  paid  by  the  owner  of  the 
soil.  In  this  way  the  true  rental  value  could  be  ascertained, 
and  the  value  of  the  rent  would  thus  be  reduced  the  amount 
of  taxes  thus  paid  by  the  defendant.  It  is  but  just  and  proper, 
in  any  view  of  the  question,  that  taxes  thus  paid  should  be 
deducted  from  the  rents  and  profits. 

The  forty-first  section  of  the  ejectment  law  provides  that, 
"On  such  trial,  the  defendant  shall  have  the  same  right  to  set 
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off  anv  improvements  made  on  the  premises  to  the  amount  of 
the  plaintiff^s  claim,  as  is  now  or  shall  hereafter  be  allowed 
by  law;  and  in  estimating  the  plaintiff^s  damages,  the  value 
of  the  use  by  the  defendant  of  any  improvements  made  by  him 
shall  not  be  allowed  to  the  plaintiff."  It  is  insisted  that,  in- 
asmuch as  the  premises  in  this  case  were  vacant  and  unim- 
proved when  appellant  took  possession,  he  should  not  be  re- 
quired to  pay  rent  for  them.  Such  a  construction  would  work 
a  great  hardship  and  injustice.  Here  are  premises  fenced  on 
two  sides  and  requiring  but  little  expense  to  inclose  them, 
which  may,  and  probably  did  not,  from  the  sandy  nature  of 
the  soil,  require  much  expense  to  break  the  prairie  which  ap- 
pellant has  reduced  to  cultivation  and  used  for  ten  or  twelve 
years,  exhausted  the  soil  to  some  extent,  and  now  claims  he 
should  not  be  required  to  pay  rent  for  such  use  and  occupa- 
tion. Such  results  could  not  have  been  intended  by  the  gen- 
eral assembly.  The  legislature  can  not  have  intended  that  the 
plaintiff  should,  in  such  a  case,  have  no  claim  whatever  for 
the  use  of  land  thus  improved  beyond  the  value  of  the  im- 
provements, and  that  claim  to  be  satisfied  by  the  improve- 
ments, without  reference  to  the  time  the  land  was  occupied,  or 
the  circumstances  of  the  case.  Suppose  the  wrong  doer  enters 
on  forty  acres  of  land,  improved  and  under  cultivation,  and 
then  improves  an  adjoining  forty  acres  belonging  to  the  same 
person  ;  and  suppose  the  improvements  are  equal  in  value  to 
the  rent  of  the  first  forty  acres  for  five  years:  would  any  one 
contend  that  the  defendant  could  set  off  the  value  of  the  im- 
provements against  the  rents  of  the  first  forty,  and  then  insist 
that  plaintiff  should  be  allowed  nothing  for  the  use  of  the 
second  forty  during  the  same  period  ?  Although  this  seems  to 
be  the  reading  of  the  statute,  still  we  can  not  believe  that  the 
general  assembly  could  have  intended  it  to  have  such  effect. 

Although  not  very  aptly  expressed,  we  are  clear  that  it  was 
intended  to  give  the  plaintiff  pay  for  the  use  of  the  soil. 
"Where  the  improvements  are  made  by  the  defendant,  he 
should  pay  for  the  use   of  the  ground  itself     And  in  such  a 
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case,  he  should  pay  what  it  would  reasonably  rent  for  without 
the  improvements,  for  a  term  of  five  years  next  preceding  the 
filing  of  the  suggestions.  The  jury  should  therefore  allow,  as 
damages,  the  reasonable  value  of  the  premises  as  though  they 
had  been  vacant  at  the  commencement  of  five  years  before  the 
suggestions  were  filed,  and  had  been  leased  for  that  term, 
with  the  obligation  on  the  lessee  to  make  the  improvements. 
This  seems  to  be  the  only  reasonable  construction  of  this  pro- 
vision of  the  statute. 

So  far  as  tne  instructions  depart  from  the   rules  here  an- 
nounced, they  are  erroneous. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Judgment  revei^sed. 


Cheistopher  W.  Knott 

V. 

Lot  H.  Skinnee. 

New  TKiAi. — mrdict  against  the  evidence.  In  this  case  the  judgment  ot 
the  court  below  is  reversed  because  the  verdict  of  the  jury  is  not  sustained 
by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ;  the 
Hon.  H.  M.  Vandeveer,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Skinner  against 
Knott.  The  declaration  contained  only  the  common  counts. 
The  defendant  filed  the  plea  of  the  general  issue,  and,  upon  a 
trial  by  jury,  a  verdict  and  judgment  was  rendered  in  favor  of 
the  plaintiff  for  $128.42. 

The  defendant  appeals. 
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Mr.  Stephen  R.  Mooee,  for  the  appellant. 

Messrs.  McWilliams  &  Tallay,  and  Messrs.  Bradley, 
Olden  &  Bradley,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  error  assigned  that  we  deem  material  to  be  con- 
sidered, is,  whether  the  evidence  sustains  the  verdict. 

That  the  appellee  is  entitled  to  a  judgment  in  his  favor,  is 
established  by  the  testimony  of  the  witness  Gay  as  well  as  the 
evidence  of  the  appellee. 

It  is  apparent,  from  the  evidence  introduced  by  both  pa''- 
ties,  that  the  present  verdict  is  for  too  much.  The  appellee 
admits  the  payment  of  $77.07  on  the  blacksmith  bill,  and 
does  not  deny,  when  on  the  stand  as  a  witness,  the  bill  of 
$67.55  testified  to  by  Gay,  except  one  item  of  $1.20  for  flour. 
Had  these  credits  been  deducted  from  the  highest  amount 
sworn  to  by  any  witness,  it  would  leave  the  verdict  too  high. 
We  can  see  no  reason  why  both  of  these  credits  should  not 
have  been  deducted  from  the  appellee's  claim. 

The  circuit  court  should  have  granted  the  motion  for  a  new 

trial,  and   for  its  refusal  so  to  do,  the  judgment  is  reversed 

and  the  cause  remanded. 

Judgment  revei^sed. 
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City  of  Decatur 

V. 

Ada  Fisher. 

Evidence — medical  experts — of  the  mode  of  examination.  In  an  action 
against  a  city  to  recover  for  an  injury  to  the  plaintiff,  occasioned,  as  al- 
leged, by  falling  through  a  defective  sidewalk,  the  plaintiff  asked  the 
medical  witnesses  the  question,  upon  an  hypotlietical  statement  of  the 
facts  as  to  the  manner  of  the  fall  and  the  conduct  of  the  plaintiff  there- 
after, her  mode  of  treatment,  and  condition  and  symptoms,  etc.,  if  they 
would  attribute  a  certain  injury  to  the  plaintifi"  to  the  fall  through  the 
sidewalk,  and  if  such  a  fall  would  be  sufficient  to  produce  such  an  injury. 
Upon  objection  as  to  the  form  of  the  question,  such  manner  of  interro- 
gating phvsicians  called  as  experts  was  regarded  as  very  common  and 
-almost  unavoidable. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  an  action  on  the  case  brought  by  Ada  Fisher 
against  the  city  of  Decatur,  to  recover  damages  for  an  injury 
received  V)y  reason  of  a  defective  sidewalk  in  the  city.  Upon 
a  secon  1  trial  in  the  circuit  court,  the  cause  having  been  pre- 
viously tried  and  brought  to  this  court  and  the  judgment  of 
the  court  below  reversed,  a  verdict  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  $3483.33.  The  defendant 
appeals. 

The  injury  complained  of  wa,s  prolapsus  uteri,  occasioned,  as 
alleged,  by  falling  through  the  sidewalk  into  a  vault   below. 

The  appellant  complains  of  the  form  of  the  following  ques- 
tion, suffered  by  the  court  to  be  asked  the  medical  witnesses: 

If  a  young  woman — a  virgin,  19  years  of  age — being  in 
good  health,  and  while  walking  on  a  sidewalk,  about  the  last 
of  July,  1868,  in  stepping  on  the  end  of  one  of  the  plunks  in 
the  sidewalk,  the  plank  instantly  gave  way  under  her,  and 
she  was  precipitated  into  a  vault  beneath  the  sidewalk,  some 
16— 63d  111. 
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six  to  seven  feet  deep;  that  she  fell  through  suddenly,  and 
up  to  her  arm-pits;  and  in  falling,  she  should  strike  the 
small  of  the  back  against  a  solid  substance,  either  a  brick 
wall  or  a  wooden  stick  across  the  vault;  and  she  should 
scrape  her  back  against  such  wall  or  stick  in  going  down  up 
to  her  shoulders;  her  body  inclined  backwards;  her  foot 
resting  on  the  plank  which  had  tipped  down  and  given 
way;  then  if,  upon  being  extricated,  she  soon  after  became 
sick  at  the  stomach,  with  pains  in  the  head  and  in  the 
small  of  the  back;  that  she  rode  home  in  a  wagon  several 
miles  the  same  evening ;  became  faint  and  dizzy ;  that  several 
doses  of  aconite  and  arnica  were  given  her;  that  such  symp- 
toms continued  for  several  days,  with  the  addition  of  acute 
shooting  pains  on  the  left  side,  running  around  to  the  front 
of  her  person,  in  the  lower  part  of  her  abdomen,  and  about 
her  private  person ;  that  she  rode  on  horseback  about  two 
miles;  and  done  some  housework;  should,  in  a  few  days 
thereafter,  have  an  attack  of  remittent  fever,  accompanied 
with  chills;  such  symptoms  of  pain  still  continued,  but  in  an 
increased  degree;  then,  if  she  became  soon  convalescent  of 
her  fever;  then  if,  upon  physical  examination  of  the  patient 
— made  about  October  the  first,  of  the  same  year — you  should 
find  that  she  had  falling  of  the  womb,  would  you  attribute 
such  falling  of  the  womb  to  the  fall  through  the  sidewalk,  or 
would  such  a  fall  be  sufficient  to  produce  such  falling  of  the 
womb? 

Messrs.  Nelson  &  Roby,  Messrs.  Eden  &  Eden,  and 
Messrs.  Crea  &  Ewing,  for  the  appellant. 

Mr.  A.  B.  BuNN,  for  the  appellee. 

Per  Curiam:  This  case  was  before  the  court  at  a  former 
term,  and  the  decision  then  made  is  reported  in  53  111.  407. 
We  reversed  the  judgment  solely  on  the  ground  that  the  dam- 
ages were  excessive.     There  has   been  another  trial,  and  the 
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jury  have  found  a  verdict  for  a  sum  a  little  larger  than  the 
former  one,  and  the  court  gave  judgment.  The  evidence  on 
the  second  trial  shows  that  the  injury  to  the  plaintiff  was  much 
more  serious  than  was  proven  on  the  first,  and  we  can  not 
again  set  aside  the  verdict  for  the  same  reasons  that  induced 
our  former  judgment. 

A  question  is  raised  by  appellant  as  to  the  form  of  a  certain 
question  suffered  by  the  court  to  be  propounded  to  the  medi- 
cal witnesses,  but  this  manner  of  interrogating  physicians 
called  as  experts  is  very  common  and  almost  unavoidable. 

We  discover  no  error  in  the  record,  and  the  judgment  must 

be  affirmed. 

Judgment  ajtrmed.. 


Trustees  of  Soldiers'  Orphans'  Home 

V. 

Robert  Shaffer. 


1.  Contract  for  service — termination  of.  A  servant  hired  for  a  fixed 
term  can  not  be  discharged  without  cause,  during  the  term,  and  may  re- 
cover for  the  whole  term,  deducting  any  amount  obtained  for  work  else- 
where, or  which  might  have  been  obtained  by  reasonable  effort. 

2.  Officer  ok  emplotee — corporate  power  of  removal.  A  corporation 
loses  its  general  power  of  removal,  contained  in  its  charter,  if  it  make  a 
specific  contract.    In  such  case  it  is  bound  like  a  private  person. 

3.  Practice — pleading  and  evidence.  Plaintiff  must  declare  specially, 
for  breach  of  contract  in  wrongful  dismissal  from  service.  Indebitatus  for 
work  and  labor  will  not  lie. 

4.  SPECiAii  contract — must  be  proven.  Special  counts  for  breach  of 
contract  must  be  sustained  by  proof  of  the  contract. 
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■5.  Pakol  evidence— 0/  contents  of  a  coiHract  in  writing.  In  au  action 
against  a  corporation  to  recover  under  a  special  contract  wliich  was  evi- 
denced by  a  resolution  of  the  board  of  trustees  of  the  corporation,  parol 
evidence  is  not  admissible  in  belialf  of  the  plaintiff  to  prove  the  contents 
of  sucli  resolution,  without  notice  to  the  defendant  to  produce  it,  or  the 
usual  preliminary  proof  of  loss. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

The  Trustees  of  the  Soldiers'  Orphans'  Home,  by  a  resolution 
properly  adopted  and  recorded  on  their  minutes,  hired  Robert 
Shaffer  for  one  year.  He  was,  before  the  expiration  of  his 
term,  summarily  dismissed,  as  appears,  without  justifiable 
cause,  and  brought  suit  to  recover  wages  for  the  unexpired 
portion  of  his  term.  Judgment  being  in  his  favor,  the  trus- 
tees brine;  the  case  to  this  court  for  review. 

Mr.  J.  McNuLTA,  for  the  appellants. 

Messrs.  Hughes  &  McCart,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  contract  in  this  case  was  reduced  to  writing,  in  the 
form  of  a  resolution  of  the  board  of  trustees,  fixing  definite- 
ly the  time  and  terms  of  hiring.  The  term  was  for  one  year, 
and  before  its  expiration  appellee  was  discharged.  This  suit 
was  brought  to  recover  for  the  wages  after  dismissal,  as  all 
that  was  due  for  work  actually  performed  had  been  paid. 

AVhere  a  servant  is  hired  for  a  fixed  period,  and  is  dis- 
charged without  cause,  during  the  term,  he  may  recover  for 
the  whole  time,  deducting  any  amount  obtained  for  work 
elsewhere,  or  which  might  have  been  obtained  by  reasonable 
effort.  But  the  action  must  be  special,  and  not  for  work  and 
labor  done.  The  damages  result  from  a  breach  of  the  con- 
tract, in  consequence  of  the  wrongful  dismissal.     The  services 
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have  never  been  perforniec],  and,  therefore,  indehitatuH  as- 
sumpsit can  not  be  maintained.  Hull  v.  Hcigldimtv,  2  East, 
145;  ^imHh  v.  Hat/ward,  7  Ad.  &  Ell.  544;  Archard  v.  Hor- 
nor,  3  Car.  ct  Payne,  349;  Burtlcy  v.  Harman,  11  Ad.  &  Ell. 
798. 

Hence,  it  was  necessary  to  prove  the  special  contract,  to 
sustain  the  special  counts. 

The  court  permitted  parol  evidence  to  be  given  of  the 
written  resolution.  This  was  clearly  error,  unless  notice  had 
been  given  to  the  trustees  to  produce  it,  or  it  had  been  proved 
to  have  been  lost  or  destroyed.  It  Avas  the  best  evidence  of 
the  contract,  and  should  have  been  produced.  Without  notice 
to  the  opposite  party,  or  the  usual  preliminary  proof  of  loss, 
evidence  of  the  contents  should  not  have  been   received. 

The  plaintiff  testified  that  he  was  employed  by  a  resolution 
of  the  board.  He  must  have  accepted  its  terms,  and  was 
bound  by  it ;  and  it  was  the  only  evidence,  if  in  existence,  to 
fix  the  liability  of  appellant.  There  is  no  evidence  to  prove 
who  was  the  custodian  of  it,  but  it  might  probably  have  been 
brought  into  court,  with  the  aid  of  a  subpoena  duces  tecum. 
Green.  Ev.  Vol.  1,  sec.  87;    Whitford  v.  Tutln,  10  Bing.  395. 

There  is  no  substantial  objection  to  the  instructions  given 
for  i)laintiff  below,  except  the  fifth.  This  instruction  told 
the  jury  that  the  plaintiff  must  recover,  if  he  performed  his 
duty  as  gardener.  He  had  other  duties,  a  failure  to  discharge 
which  might  properly  prevent  a  recovery.  The  court  proper- 
ly refused  the  fourth   instruction  asked  by  the  defendant. 

Neither  the  superintendent  nor  the  trustees  had  the  power, 
at  pleasure  and  without  cause,  to  discharge  the  servants  of  the 
institution,  when  a  special  contract  had  been  made.  This 
would  be  the  exercise  of  harsh  and  arbitrary  power.  The 
trustees  had  no  more  right  to  violate  a  solemn  contract  than 
one  of  their  servants. 

The  language  of  the  act  is,  that  the  trustees  may  remove 
any  officer  or  employee  if  the  interests  of  the  institution  re- 
quire the  removal.     This  would  confer  the  power  of  removal, 
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if  there  was  no  special  contract  for  the  service  of  the  employee 
for  a  definite  time.  But  it  does  not  give  the  right  to  discharge 
a  servant,  without  any  dereliction  on  his  part,  when  he  has 
been  engaged  for  a  fixed  period.  If  a  corporation  desires  to 
retain  the  right  of  removal  at  its  discretion,  it  must  not  bind 
itself  by  a  special  contract.  The  law  will  not  permit  it  to 
disregard  the  terms  of  its  contract,  but  it  must  be  governed 
by  the  same  rules  as  is  a  private  person. 

For  the    error   mentioned,   however,    the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


John  H.  B.  Willoughby,  for  use,  etc. 

V. 

John  S.  Dewey. 

1.  Execution  —  continues  in  force  after  levy  until  sale.  An  officer, 
making  a  lev}"^  before  the  return  clay,  may  make  sale  afterwards.  The 
completion  of  the  service  has  relation  to  the  time  when  it  commenced. 

2.  Officer — Ms  duty.  It  is  the  duty  of  the  officer,  when  once  he  has 
made  the  levy,  no  matter  what  becomes  of  the  execution,  to  go  on  with 
the  sale  and  bring  the  money  into  court. 

3.  Even  though  he  improperly  return  the  writ,  no  alias  execution  or 
writ  of  venditioni  exponas  is  necessary. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  is  an  appeal  from  the  May  term  of  the  Madison  circuit 
court,  1871,brought,  by  consent,  to  the  Central  Grand  Division 
of  this  court.     It  appears  that  Kisser  and  Rawson   recovered 
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two  judgments  against  Jarvis,  before  Andrew  Mills,  a  police 
magistrate,  on  which  executions  were  issued  December  26, 
1868,  and  placed  in  the  hands  of  Willoughby,  a  constable. 
On  the  4th  of  March  succeeding,  and  before  the  return  dav, 
he  levied  upon  12  acres  of  standing  wheat.  Under  the  im- 
pression that  his  authority  under  those  executions  would 
expire  on  their  return  day,  he,  on  the  6th  day  of  March,  took 
out  alias  executions,  to  enable  him  to  make  the  sale.  On 
March  15,  he  sold  the  property,  returning  the  executions  sat- 
isfied by  sale  of  the  wheat  to  J.  S.  Dewey,  the  appellee  herein, 
for  $60.  Dewey  refused  to  pay  the  amount  of  his  bid,  and 
the  constable  brought  suit  in  the  circuit  court.  Dewev 
defended  on  the  ground  that  he  also  having  a  judgment  of  $60 
against  Jarvis,  caused  the  constable  holding  the  execution 
issued  thereon  to  bid  that  amount  for  the  wheat.  He  proved 
that  his  judgment  was  older  than  those  on  which  the  wheat 
was  sold,  though  his  execution  was  junior  to  them,  as  also  to 
the  original  executions  on  them,  and  that  he  intended  the  bid 
to  be  for  his  benefit,  on  his  own  execution,  instead  of  paying 
-money  to  be  applied  on  the  others.  He  accordingly  refused 
to  take  the  wheat  or  pay  for  it.  Objections  to  testimony  and 
exceptions  taken  on  both  sides;  but  the  only  point  considered 
is,  whether  the  original  executions  in  the  hands  of  Willoughby 
lost  their  force  so  as  to  let  in  that  in  the  hands  of  Cassell  in. 
preference  to  the  lien  of  the  alias  executions. 

Mr.  A.  W.  Metcalf,  for  the  appellant. 

Mr.  David  Gilt.espie,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  was  error  to  exclude  from  the  jury  the  executions  and 
the  plaintiff's  testimony. 

The  executions  Avere  issued  on  the  26th  day  of  December, 
1868.     Thev  were  levied  bv  the  constable  on  the   12  acres  of 
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wheat  in  question,  on  the  4th  day  of  ]\farcli.  1SG9,  which  was 
before  their  return  day. 

There  not  being  time  in  which  to  give  10  days  notice,  in 
order  to  sell  in  the  lifetime  of  the  executions,  the  constable^ 
under  the  mistaken  idea  that  he  had  no  authority  to  go  on 
and  complete  the  sale  after  the  return  day  of  the  executions, 
returned  them  to  the  justice,  and  applied  for  alias  executions,. 
in  order  to  sell  the  property,  and  the  justice  issued  two  alias 
executions  in  the  ordinarv  form,  reciting  that  they  were  issued 
to  enable  the  constable  to  sell  the  property  levied  upon.  The 
constable  made  return  on  the  alias  executions  that  he  levied 
them  on  the  property  and  sold  it  on  the  15th  day  of  March, 
1869,  to  the  defendant. 

After  the  time  when  an  execution  is  to  be  returned,  it  can 
not  be  executed  by  taking  the  property  of  the  debtor.  But 
if  the  officer  has  begun  to  execute  the  execution  by  a  levy,  at 
any  time  before  it  is  returnable,  he  may  complete  the  service 
after  it  is  returnable,  and  this,  whether  he  retains  the  writ  or 
has  returned  it — and,  in  the  latter  event,  no  alias  execution 
or  writ  of  venditioni  exponas  is  necessary.  The  latter  confers 
upon  the  officer  no  new  authority;  it  only  compels  him  to  do 
that  which  it  was  his  duty  to  do.  It  is  the  duty  of  the  officer,, 
when  once  he  has  made  the  levy,  no  matter  what  becomes  of 
the  execution,  to  go  on  with  the  sale,  and  bring  the  money 
into  court.  Phillips  et  al.  v.  Dana,  3  Scam.  551 ;  Prescott  v. 
Wright,  6  Mass.  20. 

The  alias  executions,  then,  were  without  any  legal  effect. 
The  original  executions  having  been  levied  in  their  lifetime^ 
there  was  power  to  sell  under  them.  The  execution  of  the 
writ  is  an  entire  thing.  The  completion  of  the  service  shall 
have  relation  to  the  time  when  it  commenced. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Hakkiet  C.  Whitney  et  at. 

V. 

Jasper  J.  Peddicord  et  al. 

1.  Executors — what  is  reasoiiable  care  and  discretion.  When  executors, 
wlio  are  chargeable  with  payment  of  debts  out  of  proceeds  of  the  estate, 
refuse  to  redeem  from  a  mortgage  sale,  considering  the  value  of  the  land 
equalled  by  the  amount  necessary  to  redeem,  they  have  acted  with  reason- 
able wisdom  and  discretion,  and  nothing  more  should  be  required,  even 
though  the  land  may,  in  a  few  years,  greatly  increase  in  value. 

2.  Same — culpable  negligence.  When  an  insolvent  debtor,  from  whom 
collection  can  not  be  made  upon  execution,  ofl'ers  to  turn  out  unincum- 
bered real  estate,  with  clear  title  from  a  third  party,  and  the  executor  neg- 
lects to  receive  it,  whereby  the  debt  is  lost,  it  is  culpable  negligence,  for 
which  he  is.liable,  especially  if  it  be  shown  that,  during  the  same  time,  he 
has  collected  debts  due  himself  and  others  from  the  same  party. 

3.  Executors  and  like  persons  must,  in  the  execution  of  trusts,  be- 
stow that  degree  of  diligence  which  men  ordinarily  use  in  the  manage- 
ment of  their  own  aifairs;  and  if,  through  lack  of  that,  the  interests  of  the 
trust  estate  are  damnified,  they  must  make  good  the  loss. 

4.  Pbofits  and  interest  on  trust  funds.  He  who  uses  trust  I'unds  to  his 
own  profit  is  chargeable  with  such  profits,  if  Ihey  can  be  ascertained;  or, 
in  lieu  thereof,  with  interest  on  the  sum  used. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  HoEATio  M.  Yandeveee,  Judge,  presiding. 

Messrs.  O'Melveny  &  Lansden,  for  the  appellants. 

Messrs.  Nelson  &  Roby,  and  Messrs.  Eden  &  Odoe,  for 
the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  a  bill  in  chancery,  brought  by  the  heirs  and  devi- 
sees of  John  Whitney,  deceased,  against  his  executors,  Ped- 
dicord and  Smith,  charging  them  with  an  unfaithful  execution 
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of  their  trust,  and  praying  for  an  account.  Some  question  is 
made  by  defendants'  counsel  as  to  the  jurisdiction  of  the  court 
in  a  case  of  this  character,  but  that  is  so  well  settled  as  to 
need  no  comment. 

The  appellants  insist  that  the  amount  decreed  to  them  by 
the  circuit  court  was  altogether  insufficient  to  cover  their  just 
claims,  and  urge  three  different  grounds  for  reversing  the  de- 
cree. 

The  first  is,  that  the  executors  were  guilty  of  a  violation  of 
their  duty  in  not  redeeming  a  tract  of  land  purchased  by 
Whitney  from  one  Moore,  and  sold  under  a  mortgage  given 
by  the  former  to  the  latter  to  secure  the  payment  of  the  pur- 
chase money.  The  proof  in  regard  to  the  value  of  the  land 
is  very  contradictory,  but  the  inevitable  inference  to  be  drawn 
from  it  is,  that  the  executors  are  not  fairly  chargeable  with 
the  want  of  either  good  faith  or  sound  discretion  in  declining 
to  redeem. 

The  property,  by  the  sale,  had  paid  the  debt,  and  thus  re- 
lieved the  estate  to  that  extent.  It  was  soon  after  the  open- 
ing of  the  civil  war.  Keal  estate,  as  is  shoAvn  by  the  evidence, 
Avas  rapidly  declining  in  value,  and  extreme  uncertainty  pre- 
vailed as  to  the  future. 

It  is  true,  in  the  course  of  a  few  years  lands  rapidly  rose 
again,  but  at  that  time  it  was  doubtful  whether  the  premises 
sold  under  the  decree  exceeded  in  value  the  amount  necessary 
to  redeem. 

We  can  not  charge  these  executors  with  official  delinquency 
merely  because  they  failed  correctly  to  forecast  the  future. 
They  acted  in  this  matter  with  reasonable  wisdom  and  discre- 
tion, and  nothing  further  can  be  required. 

The  next  alleged  error  is  the  refusal  of  the  court  to  hold 
the  executors  responsible  for  not  collecting  any  p;  rt  of  the 
judgment  against  Eea.  It  appears  by  the  evidence  that  there 
were  numerous  judgments  against  him,  for  considerable 
amounts,  besides  that  in  favor  of  the  executors,  and  that  exe- 
cutions w^ere   issued   upon   them,  all  of  which  were  returned 
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nulla  bona.  It  further  appears  that  he  controlled  a  consider- 
able amount  of  property  not  held,  as  we  infer,  in  his  OM'n 
name,  and  that  ultimately  he  settled  Avith  the  greater  part  of 
his  creditors  by  full  or  partial  ]K\yments. 

While  Rea  was  in  this  condition  of  reputed  but  not  com- 
plete insolvency,  one  Garver  was  holding  for  him  the  title  to 
a  quarter  section  of  land,  and  Eea  offered  to  have  this  land 
conveyed  to  the  executors  in  satisfaction  of  the  judgment. 
According  to  his  testimony,  they  both  accepted  the  jiroposi- 
tion,  and  the  matter  rested  upon  this  verbal  arrangement  for 
several  years,  Eea  being  ready  to  consumnuite  it  at  any  time. 
But  either  through  the  carelessness  of  the  executors  and  their 
indifference  to  the  interests  of  the  estate,  or,  as  Peddicord 
swears,  because  they  doubted  their  right  to  take  land  in  pay- 
ment of  the  debt,  the  arrangement  was  never  completed,  and 
the  judgment  M'as  never  paid.  After  retaining  control  of  the 
land  from  1863,  when  he  first  made  this  proposition,  until 
18(37,  when  Peddicord  informed  him  a  guardian  had  been  ap- 
pointed who  would  probably  take  the  land.  Pea  finally  sold 
it  to  another  person,  and  it  was  lost  to  the  estate  through  what 
seems  the  sheer  supineness  of  the  executors.  No  explanation 
at  all  satisfactory  is  given.  1  here  is  no  question  as  to  their 
power  to  make  such  an  arrangement,  and  if  they  doubted 
that,  they  had  learned  that  Eea  controlled  the  title,  and  they 
should  have  endeavored  to  subject  the  land  to  the  payment  of 
the  judgment  by  legal  means,  if  they  were  not  disposed  to  ac- 
cept a  voluntary  conveyance  in  satisfaction  of  the  debt. 

The  law  does  not  require  any  one  to  accept  the  ofHce  of  ex- 
ecutor, but  if  one  does  accept  it,  he  must  discharge  its  duties 
with  as  much  fidelity  and  care  as  prudent  men  ordinarily  be- 
stow upon  their  own  affairs.  As  we  have  had  occasion  to  re- 
mark in  another  case  at  the  present  term,  a  degree  of  strict- 
ness is  not  to  be  applied  in  the  construction  of  their  acts,  or 
those  of  guardians,  which  would  deter  responsible  men  from 
the  acceptance  of  such  positions.  When  they  have  acted  with 
reasonable  diligence  and   an   honest  desire  to  do  their  duty 
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faitlifiilly,  a  mere  error  of  judgment  in  what  was  fairly  matter 
of  judgment  or  opinion,  should  not  make  them  liable  merely 
because  subsequent  events  have  shown  they  did  not  pursue 
the  wisest  course.  But,  on  the  other  hand,  they  must  be  held 
to  that  degree  of  diligence  M-hich  men  ordinarily  use  in  the 
management  of  their  own  affairs,  and  if,  through  lack  of  that, 
the  interests  of  the  trust  estate  are  damnified,  they  must  make 
good  the  loss. 

Such  we  consider  the  position  of  the  executors  in  the  pres- 
ent case,  so  far  as  relates  to  the  Rea  judgment.  They  showed 
a  culpable  supineness  in  this  matter  which  makes  it  necessary 
to  require  them  to  repair  the  injuries  caused  by  their  neglect. 
In  stating  the  account,  they  must  be  charged  with  whatever 
the  proof  may  show  was  the  value  of  the  land  when  offered 
to  them  by  Rea,  if,  as  must  be  assumed  from  this  record,  the 
title  to  the  land  was  subject  to  his  control.  As  to  this  part  of 
the  case,  the  parties  should  be  permitted  to  produce  further 
proof.  The  decree  should,  of  course,  provide  that  the  execu- 
tors, when  they  have  paid  the  amount  found  due,  as  the  value 
of  the  land  when  it  was  offered,  shall  be  the  owners  of  the 
judgment  in  their  own  right. 

The  only  other  question  for  consideration  is,  whether  the 
executors  should  be  charged  with  interest  upon  the  money 
actually  in  their  hands.  That  they  should  not  be  charged 
with  interest  during  the  war  is  plain,  for  the  proof  shows  that 
the  money  Mas  left  on  deposit  in  the  banking  house  of  Ped- 
dicord  &  Burrows,  the  senior  partner  being  one  of  the  execu- 
tors, and  that  during  all  that  period  this  firm  had  large 
amounts  of  unemployed  capital  on  deposit  in  addition  to  the 
customary  bank  reserves.  This  state  of  affairs,  however,  is 
not  shown  to  have  existed  since  the  war.  More  or  less  money 
has  been  all  the  time  in  the  hands  of  the  executors,  and  nom- 
inally on  deposit  in  this  banking  house.  On  the  evidence  be- 
fore us,  it  is  a  just  presumption  that  it  was  used  in  4he  busi- 
ness of  the  bank.  It  is  a  familiar  principle  that  an  executor 
or  administrator  who  has  used  the  trust  funds  to  his  own  profit, 
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is  chargeable  with  such  profits,  if  they  can  be  ascertained,  or 
in  lieu  thereof,  with  interest  on  the  sum  used.  Bowcm  x.Kirk- 
patrick,  14  111.  1. 

Under  this  rule,  while  Smith  is  not  liable,  Peddicord  should 
be  personally  charged  with  six  per  cent  interest,  since  the  war, 
on  such  proportion  of  the  average  deposits  with  the  firm  of 
Peddicord  &  Burrows,  of  the  funds  of  the  estate,  as  M'as  used 
for  his  benefit.  If  he  received  one-half  the  profits  of  the 
banking  house,  he  should  be  charged  with  interest  on  one-half 
the  average  amount  of  the  money  of  the  estate  kept  on  de- 
posit ;  and  the  saime  rule  should  be  apj)lied  if  he  had  a  differ- 
ent interest  in  the  business.  It  would  be  unjust  to  charge  him 
with  interest  for  such  portion  of  the  profits  on  these  deposits 
as  was  received  by  his  partner,  Burrows. 

The  complainants  have  constantly  resided  out  of  the  State. 
The  executors  have  sent  to  them  or  to  their  guardian  several 
sums  of  money,  and  have  been  always  ready  to  rnake  a  final 
settlement.  There  is  no  ground  for  charging  them  jointly 
with  interest,  or  for  charging  Peddicord  except  to  the  extent 
and  for  the  reason  above  stated. 

For  the  error  of  the  court  in  holding  the  executors  not  lia- 
ble in  reference  to  the  Rea  judgment,  and  that  no  interest 
should  be  allowed,  the  decree  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in  conformity  with  this 
opinion. 

Decree  reversed. 
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The  Governor,  for  use  of  Thomas,  Trustee, 

V. 

A.  P.  Woodworth- 


1.  Trustee — when  may  be  sued  by  Jus  successor.  A  trustee  appointed  to 
succeed  another,  may  sue  his  predecessor  upon  breaclies  of  the  couditious 
of  liis  official  bond,  after  the  time  limited  for  the  completion  of  the  duty 
required  b}'  the  bond. 

2.  Statute  of  limitations.  Suit  must  be  brought  within  16  years^ 
unless  there  be  some  relations  existing  between  the  parties  which  take 
the  case  out  of  the  statute. 

3.  Thougli  the  bond  is  to  the  Governor  for  the  use  of  the  people  and  all 
others  interested,  the  fact  tliat  the  State  has  an  interest  as  a  creditor  or 
stockholder,  does  not  take  the  case  out  of  the  statute  of  limitations. 

4.  State  sovereignty — wJieri  merged.  A  state,  becoming  a  partner  in 
business  with  corporations  or  individuals,  divests  itself  of  its  sovereign 
character  and  descends  to  their  level  instead  of  imparting  to  them  its  own 
privileges  and  prerogatives. 

5.  It  follows  that  the  statute  of  limitations  will  run  against  such  a  cor- 
poration precisely  as  it  runs  against  individuals. 

6.  Limitations — trusts.  Though  the  statute  of  limitations  has  no  ap- 
plication to  a  direct  trust  which  is  subject  to  inquiry  in  a  court  of  equity 
only,  where  the  question  arises  between  the  trustee  and  cestui  que  trust,  it 
does  apply  to  a  trust  in  respect  to  which  there  is  a  remedy  at  law. 

Appeal,  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

Mr.  Wm.  Thomas,  for  the  appellant. 

Mr.  John  Scholfield,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  case  was  previously  before  the  court,  and  is  reported 
in  43  111.  134.     But  a  question  is  now  presented  that  was  not 
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then  in  the  record  or  decided.  The  question  is,  whether  the 
pleas  of  the  statute  of  limitations  to  the  second,  seventh  and 
eighth  breaches  in  the  declaration  present  a  bar  to  the  action. 
The  demurrer  to  the  replications  to  these  pleas  was  sustained, 
and  it  is  claimed  that  it  should  have  been  carried  back,  and 
sustained  to  the  pleas.  They  aver  that  the  cause  of  action 
mentioned  in  the  breaches  did  not  accrue  within  16  years. 
Tiie  replications  aver  that  at  the  December  term,  1850,  of  the 
circuit  court  of  the  United  States  for  the  district  of  Illinois, 
the  Bank  of  the  State  of  Missouri,  a  party  interested  in  the 
condition  of  the  bond  as  a  creditor  of  the  bank  of  Illinois, 
commenced  a  suit  in  chancery  against  Ebenezer  Z.  Ryan, 
Albert  G.  Caldwell,  David  A.  Smith  and  George  A.  Dun  lap, 
assignees  of  the  Bank  of  Illinois,  to  compel  them  to  account 
for  moneys  received  by  them  as  such  assignees;  and  that  such 
proceedings  were  had,  that  at  the  December  term,  1859,  of 
the  United  States  circuit  court,  for  the  northern  district  of  Illi- 
nois, to  which  the  case  was  transferred,  a  decree  was  made 
and  entered  against  the  said  Ryan,  requiring  him  to  pay  to 
plaintiflp,  as  trustee,  the  sum  of  $45,467.29  for  moneys  received 
by  him  as  assignee  of  the  Bank  of  Illinois.  And  it  is  averred 
that  the  cause  of  action  mentioned  in  the  breach  did  not  ac- 
crue until  the  decree  was  entered  by  the  court,  which  was 
within  16  years  before  the  suit  was  commenced. 

The  other  replications  are  substantially  the  same,  and  pre- 
sent the  same  question  for  determination.  The  question  is^ 
did  the  breach  occur  when  Ryan  failed  to  account  for  and  pay 
the  money  received  by  him,  or  not  until  the  decree  was  en- 
tered ?  The  bond  was  entered  into  on  the  27th  day  of  March, 
1845,  and  was  approved  on  the  2d  day  of  the  following  April. 
It  was  payable  to  the  Governor  of  the  State  of  Illinois  and 
his  successors  in  office.  The  declaration  in  this  case  was  filed 
on  the  16th  of  July,  1865,  more  than  20  years  after  the 
execution  of  the  bond.  And  the  declaration  avers  that  it  was 
the  duty  of  Ryan  to  collect  all  debts  due  the  bank,  pay  all  the 
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liabilities,  and  finally  close  up  its  affairs  and  make  final  set- 
tlement thereof  within  four  years  from  the  passage  of  the  law 
by  which  he  was  ajipointed  assignee. 

It  would  not  seem  to  admit  of  any  doubt  that  an  action 
could  have  been  maintained  on  this  bond  at  the  expiration  of 
the  four  years,  on  a  failure  to  settle  up  and  pay  the  debts  of 
the  bank  by  the  assignee.  And  the  action  could  have  been 
maintained  by  the  acting  Governor,  and  the  recovery  would 
have  been  for  the  sum  then  remaining  in  the  hands  of  the 
assignee,  and  for  any  damages  that  might  have  been  sustained 
by  his  failing  to  perform  any  duty  imposed  by  the  law.  And 
the  breach  in  this  suit  is,  that  Ryan  failed  to  collect  the  debts 
due  the  bank  within  four  years  from  the  time  of  his  appoint- 
ment, and  that  he  failed  to  meet  the  other  assignees  at  Shaw- 
neetown,  on  the  first  Monday  in  December  in  each  year,  for 
the  purpose  of  cancelling  the  bonds  and  certificates  of  the 
bank  and  of  maidng  report  to  the  Governor,  by  reason  of 
which  failure  the  defendants  became  liable  to  pay  the  debt 
aforesaid,  thus  showing  that  appellant  relied  upon  the 
breaches  of  the  conditions  of  the  bond  as  ground  of  recovery; 
and  the  averments  in  reference  to  the  decree  of  the  United 
States  court  show  that  it  was  based  on  the  breach  of  the  con- 
ditions of  the  bond  prior  to  the  filing  of  the  bill.  It  is  ap- 
parent that  a  suit  at  law  could  then  have  been  maintained  on 
the  bond  by  the  Governor  at  the  time  the  bill  in  chancery 
was  filed.  Nor  do  we  see  the  force  of  the  objection  urged 
that  the  fund  was  a  trust  and  could  only  be  controlled  and  dis- 
posed of  by  a  court  of  equity.  Had  the  Governor  sued  and 
recovered  the  funds,  and  equitable  interests  had  required  the 
interposition  of  a  court  of  chancery  to  settle  the  rights  of  the 
cestui  que  trust,  a  bill  could  have  been  filed  for  the  purpose. 
But  no  reason  is  perceived  why  the  suit  might  not  have  been 
brought,  the  money  recovered  and  paid  over  to  the  present 
trustee,  who  has  brought  this  suit,  as  he  was  appointed  trustee 
as  early  as  in.  1851.     He  could  then  have  brought  the  suit  in 
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the  name  of  the  Governor,  for  his  use,  precisely  as  he  has  done 
in  this  case.  We  can  see  no  disability  under  which  he  labored, 
or  any  legal  obstruction  to  a  recovery.  The  cause  of  action 
Avas  then  as  complete  as  it  has  ever  been  since.  He  could 
then  have  as  well  sued  upon  the  bond  as  in  this  suit,  and  if 
16  years  have  elapsed,  as  is  averred  in  the  pleas,  since  the 
breaches  have  occurred,  then  the  action  must  be  barred,  unless 
there  be  some  relation  existing  between  the  parties  which 
takes  the  case  out  of  the  statute. 

Appellant  contends  that  the  people  have  such  an  interest 
in  the  fund  as  prevents  the  bar  of  the  statute.  We  fail  to 
see  that  such  is  the  case ;  the  assignee  was  appointed  to  take 
charge  of  the  assets  of  the  bank  and  collect  the  debts  due 
to  it  and  pay  those  it  owed.  In  this  we  see  nothing  that  pre- 
A'ents  the  statute  from  running.  It  may  be  that  the  bank 
may  have  owed  the  State  as  well  as  other  creditors,  but,  if  so, 
that  Avould  not  take  the  case  out  of  the  statute.  Ryan's  obli- 
gations were  not  to  the  State  but  to  the  creditors.  It  is  true 
the  bond  was  to  the  Governor,  but  it  nowhere  appears  that 
it  was  for  the  use  of  the  State.  Had  the  bond  been  to  the 
State  or  for  the  use  of  the  State,  then  it  may  be  the  statute 
■could  not  be  pleaded.  But  no  such  use  appears,  nor  does  the 
mere  fact  tliat  the  bond  is  payable  to  the  Governor  change 
the  rights  of  the  parties.  The  fact  that  the  State  was  a 
stockiiolder  did  not  suspend  the  operation  of  the  statute. 

It  has  been  held  that  when  the  Government  becomes  a 
partner  with  individuals  in  the  prosecution  of  some  business 
or  enterprise,  it  divests  itself  of  its  sovereign  character,  so  far 
as  relates  to  that  business,  and  takes  the  character  of  a  private 
citizen.  It  does  not  impart  to  its  associates  its  privileges  and 
prerogatives,  but  descends  to  a  level  with  those  with  whom  it 
associates  itself,  and  the  character  which  belongs  to  its  asso- 
ciates, and  to  the  business  which  is  to  be  transacted. 

Many  States  of  the  Union  are  not  liable  to  be  sued  in  their 
own  courts,  yet,  when  they  have  an  interest  in  banks,  they 
17— 63d  III. 
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never  exempt  the  corporation  from  being  sued.  As  a  mem- 
ber of  a  corporation  a  Government  never  exercises  its  sover- 
eignty. In  such  cases  it  acts  merely  as  a  corporation,  and 
exercises  no  other  power  in  the  management  of  the  affairs  of 
the  corporation  than  are  given  by  the  act  of  incorporation. 
Bavk  of  the  United  States  v.  The  Planters'  Bank  of  Georgia,  9 
Wheat.  904.  And  to  the  same  effect  are  the  cases  of  The 
Bank  of  Alabama  v.  Gibson,  6  Ala.  814;  Bank  of  the  State  v. 
Gibbs,  3  McCord,  377 ;  Turnpike  Co.  v.  Wallace,  8  Watts,  316. 
These  authorities  seem  to  establish  as  a  rule  that  where  a 
State  is  but  a  partner  or  stockholder  in  a  company  or  corpora- 
tion, the  same  rules  must  be  applied  when  the  company  or 
corporation  is  a  party  as  if  it  was  composed  alone  of  private 
individuals,  and  it  follows  that  the  statute  of  limitations  will 
run  against  such  a  corporation  precisely  as  it  does  against  am 
individual. 

In  the  case  of  Tlie  Bank  of  the  United  States  v.  Kenzie,  2 
Brockenborough,  394,  it  was  said  by  Chief  Justice  Marshall : 
"  Though  the  United  States  is  a  stockholder  in  the  Bank  of 
the  United  States,  and  is  so  far  a  party  in  all  suits  to  which- 
the  bank  is  a  party,  the  doctrine  o^  nullum  tempus  occurrit  regi 
does  not  apply  to  exempt  the  bank  from  the  operation  of  the 
act  of  limitations.^'  These  authorities  seem  to  be  decisive  of 
the  question. 

Nor  is  this  such  a  trust  as  is  protected  from  the  operation 
of  the  statute  of  limitations.  There  are  trusts  that  are  never 
brought  within  its  operation,  but  they  are  usually  such  only 
as  can  be  enforced  and  controlled  in  a  court  of  equity.  Such 
a  trust  must  be  direct,  and  belong  exclusively  to  the  juris- 
diction of  a  court  of  equity,  and  the  question  must  arise  be- 
tween the  trustee  and  the  cestui  que  trust.  But  when  there  is 
a  remedy  at  law,  that  the  statute  may  be  interposed  as  a  de- 
fense is  believed  to  be  a  principle  uniformly  recognized  and 
acted  upon  in  courts  of  law.  There  is,  therefore,  no  reason 
perceived  why  these  pleas  should  not  be  held  a  bar  to  the 
action.     The  action  could  have  been  brought  when  the  breach 
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first  occurred,  and  a  recovery  then  had  upon  the  bond  for  the 
same  amount  as  might  have  been  recovered  at  any  later 
period. 

The  court  below  committed  no  error  in  holding  that  these 
pleas  presented  a  bar  to  a  recovery,  and  the  judgment  must 

be  affirmed. 

Judgment  ajirmed. 


William  B.  Cass  et  al, 

V. 

Alonzo  Campbell. 

1.  New  •vniAT,— finding  of  jury.  Where  the  eyidence  is  contradictory 
and  conflicting  as  to  whether  a  sale  of  cattle  was  conditional  or  absolute, 
80  that  it  is  impossible  to  say  on  which  side  it  preponderates,  this  court 
will  not  disturb  the  finding  of  the  jury. 

2.  iNSTRncTiONS — repeating.  Where  the  instructions  given  contain  all 
the  important  matter  in  those  refused,  there  will  be  no  error  in  refusing 
to  repeat  them. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  James  Steele,  Judge,  presiding. 

Mr.  R.  W.  Hanford,  for  the  plaintiffs  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin  for  forty-two  head  of  cattle, 
in  which,  among  others,  was  the  plea  of  property  in  the 
defendant. 
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It  was  contended,  upon  one  side,  that  the  sale  of  the  cattle 
was  conditional,  and  upon  the  other,  that  it  was  an  absolute 
sale. 

Much  and  contradictory  and,  conflicting  testimony  was 
heard  on  this  point,  and  the  jury  found  for  the  defendant. 

In  cases  so  situated,  the  court  is  not  at  liberty  to  set  aside 
a  verdict.  It  is  impossible  to  say  on  which  side  it  preponder- 
ates, and  the  jury,  judging  of  it  with  better  lights  than  we 
can  have,  have  been  influenced  by  it  in  a  direction  which  we 
can  not  say  was  the  wrong  direction,  and  can  not  disturb 
their  finding. 

It  is  further  complained  by  plaintiffs  in  error  that  the  court 
refused  to  give  certain  instructions  asked  by  them. 

In  looking  at  the  mass  of  instructions  asked,  we  find  that 
all  the  important  matter  to  be  found  in  the  refused  instruc- 
tions was  contained  in  those  given,  and  it  was  no  error  in  the 
court  to  refuse  to  repeat  them. 

Perceiving  no  error  in  the  record;  the  judgment  is  affirmed. 

Judgment  affirmed. 


John  Hurley 

V. 

E.  Walton,  Admr. 

Paktnership — what  constitutes.  The  joining  of  two  or  more  persons 
in  a  single  adventure,  in  wliich  the  profits  are  to  be  equally  divided,  does 
not  constitute  them  copartners  in  such  sense  as  will  oust  a  court  of  law 
of  its  jurisdiction  in  respect  thereto. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Charles  Turner,  Judge,  presiding. 
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Messrs.  Fullerton  &  Kogers,  for  the  appellant. 

Messrs.  Dearborn  &  Campbell,  for  the  appellee. 

Mr.  Justice   Scott  delivered  the  opinion'of  the  Court: 

The  principal  question  involved  in  this  case  is,  whether  the 
circuit  court  had  jurisdiction  of  the  subject  matter  in  contro- 
versy betwen  the  parties.  The  suit  was  originally  commenced 
before  a  justice  of  the  peace,  and  was  removed  to  the  circuit 
court  by  appeal,  where  a  trial  was  had,  resulting  in  a  verdict 
for  appellee. 

That  appellant,  and^  Page  in  his  lifetime,  were  at  one  time 
partners  in  the  fishing  business,  is  more  than  probable,  from 
the  evidence;  but  the  question  is  presented,  whether  they 
were  partners  in  the  particular  transaction  out  of  which  the 
present  claim  arose. 

It  appears  from  the  evidence  that  the  appellant  and  Page 
joined  their  seines  and  other  fishing  apparatus  with  that  of 
Curtis  Hurley  &  Son,  in  a  joint  enterprise  for  fishing.  The 
parties  made  a  single  haul,  in  which  they  secured  a  large 
amount  of  fish.  In  the  enterprise,  Hurley  &  Son  were  to 
have  one-half  of  the  fish  taken,  and  the  appellant  and  Page 
the  other  half. 

The  appellant  got  more  than  one-half  of  the  one-half  of  the 
fish,  and  this  suit  was  instituted  by  the  appellee,  as  adminis- 
trator, to  recover  for  the  just  proportion  due  the  estate  of 
Page. 

This  is  the  only  transaction  in  which  the  parties  were  en- 
gaged with  Hurley  &  Son,  and  it  may  be  regarded  as  a  single 
adventure,  in  which  the  parties  were  only  jointly  interested. 
If  so,  it  lacks  all  the  elements  to  constitute  a  partnership,  in 
the  legal  sense  of  that  term. 

In  this  view  of  the  facts,  the  third  and  fifth  instructions,  to 
which  exceptions  were  taken  on  the  trial,  although  they  may 
not  have  been  as  accurately  drawn  as  they  ought  to  have  been, 
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could  not  have  misled  the  jury  to  the    injury  of  the  appel- 
lant. 

We  think  that  the  evidence  in  the  record  will  bear  the  con- 
struction that  we  have  given  to  it,  and  we  should  be  reluctant 
to  give  any  forced  construction  to  it  that  would  oust  a  com- 
mon law  court  of  its  jurisdiction,  and  drive  the  parties  to  a 
court  of  chancery,  where  the  litigation  would  necessarily  be 
expensive. 

Upon  mature  consideration  of  all  the  evidence  in  the  rec- 
ord, we  are  of  opinion  that  the  transaction  out  of  which  the 
present  claim  arose,  may  be  regarded  as  a  single  adventure 
between  the  parties,  in  which  they  were  only  jointly  interested, 
and,  therefore,  wanting  in  all  the  eleme'nts  to  constitute  a  co- 
partnership. 

Substantial  justice  having  been  administered  between  the 
parties,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Seymour  Chamberlin  et  al. 


Charles  T.  McCarty. 

1.  Ejectment — new  trials.  Each  of  the  parties  to  an  action  of  eject, 
ment,  is,  under  the  statute,  entitled  to  a  new  trial  as  a  matter  of  right. 

2.  So,  where,  in  an  action  of  ejectnaent,  upon  a  trial  before  the  court, 
the  issues  were  found  in  favor  of  the  defendant,  and,  upon  the  application 
of  the  plaintiff  and  payment  of  costs,  a  new  trial  was  granted  and  had  be- 
fore the  judge  and  a  jury,  which  resulted  in  a  verdict  for  the  plaintiff,  it 
was  held,  that  the  defendant,  upon  his  application  and  the  payment  of  all 
costs  within  one  year,  was,  in  his  turn,  entitled  to  a  new  trial  as  a  matter 
of  course. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  Wal- 
ter M.  Hatch,  Esq.,  by  consent  of  parties,  acting  as  Judge. 

This  was  an  action  of  ejectment,  brouglit  by  Charles  T. 
McCarty  against  Seymour  Chamberlin  and  Frederick  Sals- 
bury,  to  recover  of  the  defendants  certain  lands  in  McLean 
•county.  Upon  a  trial  before  the  court,  on  February  8,  1870, 
a  jury  being  waived,  the  issue  was  found  in  favor  of  the  de- 
fendants. Upon  the  application  of  the  plaintiff  and  payment 
of  costs  by  him,  a  new  trial  was  granted,  and  had  on  the  7th 
of  March,  1871,  before  the  court  and  a  jury,  resulting  in  a 
verdict  for  the  plaintiff.  The  defendants  then,  on  their  part, 
paid  the  costs  within  a  year,  and  moved  for  a  new  trial  under 
the  statute,  which  the  court  refused.  To  this  ruling  of  the 
court  the  defendants  then  and  there  excepted,  and  they  now 
bring  the  record  to  this  court  and  ask  that  the  judgment  of 
the  court  below  be  reversed. 

Mr.  M.  W.  Packard,  for  the  appellants. 

Messrs.  Hamilton  &  Spencer,  and  Messrs.  Weldon  & 
Benjamin,  for  the  appellee. 

Per  Curiam:  The  only  question  presented  by  this  record 
is,  whether  each  party  to  an  action  of  ejectment  is  entitled  to 
a  new  trial  as  a  matter  of  right. 

The  sections  in  the  chapter  entitled  "Ejectment,"  should 
receive  a  liberal  construction. 

The  title  to  real  estate  is  determined  by  the  action  of  eject- 
ment, and  not  the  mere  possession  as  formerly,  and  ample  op- 
portunity should  be  afforded  to  each  party  to  exhibit  his  title 
and  prove  his  rights. 

By  a  fair  construction  of  the  statute  under  consideration,  it 
was  certainly  the  intention  of  the  legislature  to  give  to  each 
.party  a  new  trial  as  a  matter  of  course,  upon  compliance  with 
the  statute.     The  intent   of  the  statute  could  not  be  carried 
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into   eifect   by  confining   the  absolute  viglit  to  a  new  trial  to 
one  party. 

Such  has  been  the  construction  of  this  statute  by  the  courts- 
and  the  profession  for  more  than  a  quarter  of  a  century,  and 
we  must  give  to  it  our  assent. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Peoria,  Pekin  and  Jacksonville  Kailroad  Co^ 

V. 

George  W.  Laurie. 

1.  Right  OP  WAT — one  statute  only.  A  railway  company,  having  com- 
menced proceedings  for  condemnation  of  riglit  of  way  under  tlie  statute 
of  18S2,  must  adliere  to  it  throughout,  and  can  not  resort  to  other  statutes* 
The  rights  of  parties  must  be  controlled  by  the  act  under  which  proceed' 
ings  are  begun. 

2.  Title  and  ownership — ichen  coiifessed  iy  proceedings.  Petition  for 
condemning  right  of  way  must  designate,  and  notice  must  be  given  to  all 
parlies  intended  to  be  included  as  owners  and  interested  persons,  and  the 
company  is  estopped  from  proving  before  the  commissioners  that  the  party 
alleged  in  its  petition  to  be  the  owner,  has  not  title. 

3.  The  commissioners  can  not  consider  the  question  of  title,  but  only 
of  the  extent  of  damages. 

4.  And  the  circuit  court,  on  appeal,  can  consider  only  the  questions  de- 
cided or  reported  upon  by  the  commissioners. 

5.  Cross-examination.  A  witness,  having  testified  to  the  damages  to 
the  particular  tract  of  land  touched  bj'^  the  track,  can  not,  on  cross-exam- 
ination, be  required  to  testify  as  to  the  effect  upon  other  tracts  owned  by 
the  same  party. 
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6.  Rule  op  damages.  Tlie  law  of  1845  permitted  the  general  benefit 
received  to  be  estimated  against  the  damages,  though  conferred  upon  other 
lands  and  in  other  ways,  while  the  law  of  1852  restricts  the  off-set  of  bene- 
fits against  damages  to  the  particular  tract  aflected. 

Appeal  from  the  Circuit  Court  of  Scott  county ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

The  Peoria,  Pekin  and  Jacksonville  Railroad  Company  filed 
its  application  and  petition,  in  conformity  to  the  law  of  June  22, 
1852,  for  the  condemnation  of  right  of  way  over  certain  lands 
designated  in  the  petition  as  the  property  of  George  W.  Lau- 
rie, in  the  county  of  Morgan.  Due  service  upon  Laurie  being 
shown,  commissioners  were  appointed  who,  upon  examination, 
etc.,  made  award  that  the  benefits  were  equal  to  the  damages 
sustained,  therefore  awarding  no  damages.  From  this  award 
Laurie  appealed  to  the  circuit  court. 

Upon  application  of  the  appellant  herein,  change  of  venue 
to  Scott  county  was  had. 

Upon  trial  at  the  October  term,  1869,  judgment  was  ren- 
dered for  the  appellee  herein  for  $1276.  The  application  of 
appellant  for  a  new  trial  being  denied,  the  case  comes  to  this 
court  on  bill  of  exceptions.  The  opinion  states  the  points 
raised  in  the  case. 

Messrs.  Morrison  &  Epler,  and  Mr.  E.  P.  Kirby,  for  the 
appellant. 

Mr.  H.  G.  Whitlock,  and  Messrs.  McClure  &  Stryker, 

for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  first  objection  urged  to  the  finding  in  this  case,  and  the 
judgment  thereupon,  is,  that  the  appellee  failed  to  make  out 
a  proper  title  to  the  lands  proposed  to  be  taken  by  the  com- 
pany for  the  right  of  way  of  its  road. 
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The  petition,  as  is  shown  by  special  reference  made  in  it, 
Avas  filed  under  the  act  of  June  22d,  1852,  and  was  addressed 
to  the  judge  of  the  circuit  court. 

It  is,  however,  claimed  that  the  petitioner  had  the  right  to 
the  benefit  of  the  act  of  1845,  or  of  any  general  law  upon  the 
subject  of  eminent  domain,  by  virtue  of  its  several  charters. 
AVhile  this  may  be  true,  the  company  did  not  possess  the  right 
to  proceed  under  all  the  laws  upon  this  subject  at  the  same 
time  and  upon  the  same  petition.  It  had  the  right  to  select 
the  statute  which  should  control  the  proceedings,  but  then  it 
must  abide  by  the  selection.  It  could  not  commence  under 
the  law  of  1852,  file  the  petition,  give  the  notice,  and  have 
commissioners  act  and  report,  as  required  by  its  provisions, 
and  then  abandon  it  and  proceed  under  some  other  law.  We 
think,  from  the  character  of  the  proceedings,  as  instituted,  and 
the  direct  reference  made  to  the  act  of  1852,  that  the  company 
must  be  governed  by  that  act,  and  that  the  rights  of  the  par- 
ties must  be  controlled  by  it. 

Is,  then,  the  question  of  the  title  to  the  land  to  be  taken, 
involved  in  the  trial  of  the  appeal  from  the  report  of  the  com- 
missioners ?     We  think  not. 

The  petition,  as  the  statute  required,  alleged  that  appellee 
was  the  owner  of  the  land,  and  the  only  object,  as  well  as  the 
prayer,  of  the  petition  was  to  ascertain  the  compensation  to 
be  paid  to  the  owner.  The  only  issue  was  the  amount  of  the 
damages.  When  the  company  alleged  ownership  in  appellee, 
and  he  acknowledged  it  by  claiming  damages,  there  was  an 
€nd  of  any  contest  about  the  title. 

Why  should  appellee  be  required  to  prove  a  necessary  and 
affirmative  allegation  in  the  petition?  It  was  the  duty  of  the 
company  either  to  ascertain  the  title  before  the  commencement 
of  proceedings,  or,  if  the  title  was  defective,  to  state  it  as  it 
really  was,  if  it  was  less  than  a  fee  simple,  and  then  the  com- 
pensation could  be  made  commensurate  with  the  character  of 
the  ownership. 
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But  the  statute  is  plain  and  positive  as  io  the  duties  of  the 
commissioners,  and  the  questions  to  be  decided  by  them.  It 
provides  that  they  shall  inspect  the  premises  and  hear  the  al- 
legations and  testimony  of  the  ]nirties.  and  fix  the  conipcnsa- 
tion  to  be  made.  It  further  {)rovides  that  appeals  siiall  l)i-ing 
before  the  court  the  questions  decided  or  rejiorted  upon  l)_\  the 
commissioners. 

The  party  whose  land  is  sought  to  be  condemned  is  no 
more  bound  to  prove  title  than  is  the  corporation  bound  to 
prove  its  organization,  so  as  to  enable  it  to  take  land.  If  the 
com])any  does  not  desire  the  land,  it  can  dismiss  its  petition. 
If  appellee  is  not  the  owner,  the  allegation  should  udt  luive 
been  made,  and  it  certainly  would  be  anomalous  to  iccjitire 
liim  to  prove  an  allegation  made  by  the  o})posite  part\ ,  and 
which  forms  the  basis  of"  the  j)ro('ee(ling. 

From  the  petition,  and  the  exhibit  filed  therewith,  appellee 
was  the  owner  of  the  land,  subject  to  a  vendor's  lien.  The 
proof  showed  that  this  lien  had  been  satisfied,  and  tlii.s  dis- 
;posed  of  the  question   of  title. 

The  case  of  21ie  County  of  Sanyavion  v.  Brown,  13  111.  208, 
was  a  proceeding  under  an  entirely  diU'erent  statute,  which  did 
not  require  the  particularity  of  the  act  of  1852.  Hence,  there 
was  no  error  in  refusing  the  instructions  in  behalf  of  appel- 
lant of  which  complaint  is  made. 

The  ruling  of  the  court  in  restricting  the  cross-examination 
of  the  witness,  English,  to  the  land  over  which  the  road  ])a.ssed, 
was  not  improper.  The  inquiry  as  to  the  injury  to  the  entire 
farm  was  not  legitimate  cross-examination.  The  supposed  in- 
jury to  appellant,  that  it  was  thereby  prevented  from  the  in- 
troduction of  proof  showing  the  general  benefits  of  the  con- 
struction of  the  road,  did  not  result.  Upon  an  examination 
of  the  record,  it  will  be  found  that  appellant,  at  the  proper 
time,  introduced  a  number  of  witnesses  to  prove  that  the 
building  of  the  road  occasioned  no  damage  to  appellee. 

As  these  proceedings  Avere  entirely  under  the  act  of  1852, 
the  case  of  The  Alton  and  Sangamon  M.  R.  Co.  v.  CarpenieVy 
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14  111.  190,  is  not  in  point  in  regard  to  the  rule  of  assessing 
damages. 

In  that  ease  the  court  held  that,  under  the  act  of  1845,  con- 
cerning the  right  of  way,  the  legislature  never  contemplated 
the  payment  of  damages  to  the  owner  of  land  for  the  priv- 
ilege of  constructing  a  railroad  through  it,  when  a  value  equal 
to  the  injury  was  given  to  the  land  by  the  construction  of  the 
road. 

Under  the  act  of  1852,  a  different  rule  prevails.  The  com- 
pensation for  the  land  taken  must  be  paid  in  money,  without 
any  regard  to  benefits  to  other  lands  from  the  construction  of 
the  road.  In  the  assessment  of  damages,  then,  the  advan- 
tages may  be  considered.  Hays  v.  Ottawa,  Oswego  and  Fox 
River  Valley  R.  R.  Co.  54  111.  373. 

There  is  no  cause  for  a  reversal  of  the  judgment,  and  it  is 

affirmed. 

Judgment  affirmed. 


Chalton  C.  Buckles  et  al. 

V. 

The  Noethern  Bank  of  Kentucky, 

1.  Remittitur  op  excess.  After  a  judgment  is  rendered  and  has 
passed  beyond  the  control  of  the  court,  by  its  adjournment,  it  is  too  late  to 
cure  an  error  in  the  judgment  by  a  remittitur  of  an  excess  of  damages. 

2.  Term  timts— judicial  notice.  The  regular  terms  of  circuit  courts 
being  fixed  by  law,  judicial  notice  will  be  taken  thereof  in  ascertaining 
whether  an  act  be  done  in  term  time  or  vacation. 

3.  Failure  OF  CONSIDERATION.  A  purchaser  of  land,  receiving  a  deed 
with  covenants  of  title,  and  giving  his  promissory  notes  therefor,  can  not 
avoid  their  payment  on  the  ground  that  the  vendor  had  no  title,  the  pos- 
session of  the  vendee  having  remained  undisturbed,  and  the  paramount 
title  not  having  been  asserted. 
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Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  F,  Tipton,  Judge,  presiding. 

Mr.  S.  A,  Foley,  for  the  appellants. 

Mr.  A.  Orendorff,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  upon  a  promissory  note  made  by  the  defend- 
ants, payable  to  the  order  of  Clay  &  Bedford,  and  assigned  to 
the  plaintiff',  upon  which  a  judgment  was  recovered  against 
the  defendants,  on  the  20th  day  of  April,  1871,  at  the  April 
term  of  the  Logan  county  circuit  court,  for  the  sum  of  |8586.14 
and  costs  of  suit. 

The  judgment  was  erroneous,  in  that  it  was  rendered  for 
the  full  amount  of  the  note  and  interest,  without  the  deduc- 
tion, to  which  the  defendants  were  entitled,  of  a  certain 
amount  of  taxes  paid  by  them  on  the  land  for  which  the  note 
was  given. 

The  erroneous  excess  of  the  judgment  was  attempted  to  be 
cured  by  the  entry  by  the  plaintiff,  on  the  5th  day  of  July, 
1871,  of  a  remittitur  of  $260. 

But  after  the  judgment  was  rendered  and  had  passed  be- 
yond the  control  of  the  court,  by  its  adjournment,  it  was  too 
late  to  cure  the  error  in  the  judgment  by  a  remittitur  of  the 
excess  of  the  damages.  Rowan  v.  The  People,  18  111.  159; 
Cook  V  Wood,  24  111.  295. 

It  is  answered  that  there  is  nothing  in  the  record  to  show 
that  the  5th  day  of  July,  1871,  M^as  not  at  the  same  April 
term,  1871,  at  which  the  judgment  was  rendered. 

But  the  regular  terms  of  the  circuit  courts  of  this  State  are 
fixed  l»y  law,  and  we  take  judicial  notice  that  at  the  time  of 
the  rendition  of  this  judgment  the  regular  terms  of  the  Logan 
county  circuit  court  were  fixed  by  law  to  be  held  on  the  first 
Mondays  in  April  and  October,  and  that  the  regular  terms  of 
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the  DeWitt  county  circuit  court  were  fixed  by  law  to  be  held 
on  the  tirst  Mondays  in  May  and  November,  and  that  both 
these  (rounties  were  included  in  the  same  judicial  circuit;  so 
that  the  oth  day  of  July,  1871,  could  not  have  been  a  day  of 
the  April  term,  1871,  of  the  Logan  county  circuit  court. 

It  is  insisted  upon,  as  a  further  ground  of  error,  that  the 
defense  of  a  partial  failure  of  the  consideration  of  the  note 
sued  on  was  established,  and  should  have  been  allowed.  The 
case  made  in  this  respect  seems,  in  substance,  to  be  this:  In 
October,  1868,  Clay  &  Bedford  sold  and  conveyed,  by  a  gen- 
eral warranty  deed  to  Chalton  C.  Buckles,  one  of  the  defend- 
ants, 9261  acres  of  land  in  Logan  county,  at  $40  per  acre; 
$30,000  were  paid  down,  and  the  note  in  suit,  with  John 
Buckles  as  surety,  was  given  for  the  residue  of  the  purchase 
money.  A  part  of  this  land  was  106f  acres  of  land,  known  as 
the  "Cass"  land,  to  which,  it  is  claimed,  Clay  &  Bedford  had 
no  title.  In  January,  1835,  Robert  Cast  owned  160  acres  of 
land,  of  which  this  106f  acres  is  a  part,  and  conveyed  the 
same  by  deed  to  the  bodily  heirs  of  James  Cast,  his  son.  James 
Cass  occupied  said  premises  until  his  death,  in  1857.  After- 
wards, at  the  April  term,  1864,  of  the  Logan  county  circuit 
court,  John  E,.  Cass,  one  of  the  children  of  James  Cass,  filed 
his  bill  in  chancery  against  the  widow  and  the  other  children 
and  grandchildren  of  James  Cass,  deceased,  for  the  partition 
of  said  premises  and  the  assignment  of  dower — in  the  course 
of  which  proceeding,  53J  acres  were  assigned  to  the  widow 
for  dower,  and  the  remaining  106f  acres  were  purchased  by 
Clay  &  Bedford  at  a  master's  sale,  the  land  having  been  found 
not  susceptible  of  division. 

It  seems  to  be  supposed  that,  inasmuch  as  the  bill  alleged 
that  James  Cass  was  the  owner  and  died  seized  in  fee  simple 
of  the  land,  and  the  court  found  that  he  died  seized  of  the 
land,  and  as  the  title  never  was  vested  in  him  by  the  deed  of 
Robert  Cast,  but  in  the  bodily  heirs  of  James  Cast,  therefore, 
the  decree  was  void,  and  Clay  &  Bedford  acquired  no  title  by 
their  purchase  at  the  master's  sale. 
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There  appears  to  be  some  confusion  of  the  names  "Cast" 
and  "Cass."  But  we  take  it  that  Robert  and  James  Cast  are 
the  same  persons  as  Kobert  and  James  Cass,  and  that  there  is 
nothing  more  than  a  matter  of  misnomer  involved. 

We  apprehend  that  Clay  &  Bedford  acquired  by  their  pur- 
chase at  the  partition  sale  whatever  interest  the  parties  to 
the  suit,  as  tenants  in  common,  held  in  the  land,  whether 
derived  by  descent  from  their  father,  James  Cass,  or  by  deed 
irom  their  grandfather,  Robert  Cast,  and  that  the  misstate- 
ment in  this  respect,  in  the  partition  proceedings,  of  the  mode 
in  whicli  their  title  was  derived,  did  not  affect  the  validity  of 
tlie  purchase. 

It  was  in  evidence  that  James  Cass,  and  those  claiming 
under  him,  had  been  in  possession  of  the  land  for  30  years. 
For  aught  that  appears,  that  would  make  a  sufficient  title  in 
them. 

Besides,  it  was  held  in  Vining  v.  Leeman,  45  111.  247,  that  a 
purchaser  of  land,  receiving  a  deed  with  covenants  of  title, 
and  giving  his  promissory  notes  therefor,  could  not  avoid 
their  payment  on  the  ground  that  the  vendor  had  no  title — 
the  possession  of  the  vendee  having  been  undisturbed  and  the 
paramount  title  not  having  been  asserted. 

Such  is  the  state  of  facts  in  this  case,  with  the  additional 
fact  that  Buckles  tendered  back  to  Clay  &  Bedford  a  quit- 
claim deed  of  the  106f  acres. 

We  think  the  plea  of  the  partial  failure  of  the  considera- 
tion of  the  note  was  not  sustained. 

For  the  error  above  indicated,  as  respects  the  amount  of  the 
judgment,  it  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Wm.  D.  Trotter,  use,  etc. 

V, 

James  W.  Strong,  impleaded,  etc 

1.  SuRKTY  ON  NOTE — tcJien  discharged.  An  agreement  by  the  creditor 
■with  tlie  principal  debtor  not  to  sue,  or  that,  on  part  payment,  he  will  not 
sue  liim  for  the  remainder,  if  without  the  consent  of  the  surety,  discharges 
him. 

2.  A  security  may  recover  money  paid  to  the  use  of  his  principal,  but 
if  tlie  principal  be  already  discharged  and  owe  nothing,  such  payment  is 
not  to  his  use,  and  the  security  has  no  remedy. 

3.  Consent  op  surety.  The  liability  of  the  surety  can  not  survive 
that  of  his  principal  unless  by  his  own  agreement. 

4.  Rights  op  sureties — not  merged  in  judgment.  As  the  security  has 
right  to  repayment  from  his  principal  after  payment  of  a  judgment  to  his 
use,  he  is  discharged  by  the  release  of  his  principal  in  the  same  manner  aa 
before  judgment. 

5.  Consideration.  Tlie  holder  of  a  promissory  note  recovered  a 
judgment  thereon  for  $2039.58.  Subsequently  the  creditor  agreed  with 
the  principal  debtor  that  if  he  would  give  securit}^  for  the  payment  of 
$500  of  the  judgment,  he  would  never  collect  any  further  portion  of  the 
judgment  from  him,  and  the  security  was  given  accordingly:  Held,  tha*. 
the  giving  of  such  security  constituted  a  sufBcient  consideration  for  the 
agreement. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  William  Thomas,  for  the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellant  in  the 
Morgan  circuit  court  against  appellee,  Charles  D.  Roberts, 
George  W.  Graves  and  Charles  Chappell,  on  a  judgment  pre- 
viously recovered  in  that  court  by  ajspellant  against  appellee 
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and  liis  co-defendants.  Tlie  amount  of  the  recovery  was 
^2039.58.  There  was  no  service,  but  appellee,  Strong,  appeared 
to  the  action  and  filed  a  plea  :  that  the  foundation  of  the  judg- 
ment sued  upon  was  a  promissory  note  given  by  defendants  to 
])laintiif,  and  that  Graves  and  Roberts  were  the  principal  debt- 
ors, and  Chappell  and  appellee  were  only  sureties  thereon  ;  that 
since  the  rendition  of  the  judgment,  and  before  the  commence- 
ment of  the  suit,  appellant,  without  notice  to,  or  the  consent  of, 
appellee,  and  without  his  subsequent  ratification,  entered  into 
an  agreement  with  Roberts,  one  of  the  principal  debtors  in  the 
note  and  judgment,  that,  in  consideration  that  he  would  pay 
$500  on  the  judgment,  and  would  give  security  for  its  payment, 
he  would  never  collect  any  further  portion  of  the  judgment 
from  him,  and  that  the  security  was  given  according  to  the  agree- 
ment;  that  Roberts  was  then  insolvent ;  that  appellee  was  and 
is  thereby  released  from  further  liability. 

To  this  plea  appellant  filed  a  replication  admitting  the  agree- 
ment by  plaintiff  not  to  enforce  the  judgment  against  Roberts, 
but  averred  that  he  did  not  agree  that  he  would  collect  nothing 
more  from  the  other  defendants  to  the  judgment,  or  to  release 
them  from  its  payment.  To  this  replication  appellee  filed  a 
demurrer  which  was  sustained  by  the  court,  and  appellant 
standing  by  his  replication,  the  court  rendered  judgment  in  fa- 
vor of  appellee,  from  which  this  appeal  is  prosecuted.  And  it 
is  urged  that  the  court  should  have  sustained  the  demurrer  to 
the  plea,  and  not  to  the  replication. 

It  is  urged  that,  as  no  release  was  executed,  it  had  no  bind- 
ing effect  on  the  parties  to  the  agreement,  and  appellee  is  in 
nowise  prejudiced  by  the  arrangement.  Had  this  contract 
been  made  in  reference  to  the  note  upon  which  the  judgment 
was  recovered,  there  could  be  no  doubt  that  it  would  have 
■operated  as  a  discharge  of  the  sureties.  In  such  cases,  an  ex- 
tension of  time  by  a  binding  agreement,  capable  of  being  en- 
forced, not  to  sue,  when  made  with  the  princi])al  debtor  with- 
out the  consent  of  the  sureties,  operates  to  discharge  them  ;  or, 
such  an  agreement  with  the  principal  that  the  creditor  will 
18— 63d  III. 
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receive  a  part  only  of  his  debt,  and  would  not  sue  for  the  re- 
mainder, would  produce  the  same  result. 

When  a  creditor  receives  a  part  of  the  claim  from  the  prin- 
cipal debtor,  under  such  circumstances  as  would  constitute  a 
satisfaction  of  his  liability,  the  surety  must  be  discharged.  In 
such  a  case,  the  debt  is  satisfied,  and  the  surety  can  not  be  lia- 
ble for  the  payment  of  a  debt  that  is  discharged.  If  he  were 
held  liable,  he  could  not  recover  over  against  the  principal^ 
because  he  is  discharged  from  the  debt  and  owes  the  creditor 
nothing,  and  the  surety  could  not  recover  for  money  paid  to 
the  use  of  the  principal,  as  he  owes  nothing,  and  when  the 
surety  makes  the  payment  it  can  not  be  for  the  use  of  the 
principal  debtor.  To  enforce  payment  from  the  surety  under 
such  circumstances,  would  be  to  deprive  him  of  his  legal  right 
to  be  reimbursed  for  the  money  thus  paid.  It  would  change 
the  relations  of  principal  aijd  surety,  deprive  the  latter  of  a 
legal  right,  and  would  operate  unjustly.  When  the  cred- 
itor, therefore,  without  the  assent  of  the  surety,  discharges  the 
principal  debtor,  it  must  follow  that  the  surety  can  no  longer 
be  held  liable.  His  liability  can  not  survive  that  of  his  prin- 
cipal, unless  it  be  by  his  own  agreement. 

It  is,  however,  urged,  that  in  this  case  there  was  no  consid- 
eration to  support  the  agreement.  When  Roberts  gave  Brown, 
as  surety  for  the  payment  of  the  $500,  the  contract  was  con- 
summated, and  the  fact  that  appellant  had  obtained  security 
for  that  sum,  was  a  consideration  sufficient  in  law  to  support 
the  agreement.  Had  he  sued  on  the  note  given  by  Roberts 
and  Brown,  they  could  not  have  interposed  as  a  defense  the 
want  of  consideration.  The  agreement  to  discharge  Roberts 
from  paying  any  further  sum  on  the  judgment,  could  have 
been  effectually  replied  to  such  a  defense.  And  should  appel- 
lant attempt  to  enforce  the  judgment  against  Roberts,  he 
could  prevent  it  by  showing  the  agreement,  and  that  appel- 
lant, as  the  consideration  therefor,  had  obtained  a  new  se- 
curity and  the  liability  of  another  person  not  a  party  to  the 
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judgment.  It  is  a  valid  and  binding  agreement,  unless  such 
contracts  have  no  force  when  they  refer  to  a  judgment  instead 
of  a  note  or  agreement,  not  merged  in  a  judgment. 

Some  cases  have  held  that,  after  the  contract  has  been  re- 
duced to  a  judgment,  the  equity  of  the  surety  terminates  with 
regard  to  the  creditor,  and  the  prior  obligation  in  the  new- 
one  created  by  the  law.  l^hese  cases  proceed  upon  the  ground' 
that  such  equities  can  be  shown  neither  when  the  contract  is- 
under  seal,  nor  when  it  has  been  reduced  to  a  judgment.  But 
other  cases  hold  that,  as  the  equity  of  the  surety  against  the 
creditor  is  founded  upon  that  Avhich  exists  between  himself 
and  the  principal,  it  survives  the  judgment.  It  is  diffi- 
cult to  see  why  the  surety  should  be  protected  against  the  in- 
terference of  the  creditor  by  dealing  with  the  principal  to  the 
injury  of  the  surety  be/ore,  and  can  not  be  after^  the  judgment 
is  rendered.  To  give  time,  or  to  discharge  the  principal  after 
judgment,  would  be  as  injurious  to  the  surety  as  before  judg- 
ment. In  either  case,  the  injury  is  the  same,  and  why  not 
have  the  same  protection  ?  One  of  two  sureties  may,  unde- 
niably, have  contribution  after  payment  of  the  judgment,  and 
the  surety  may  recover  over  against  the  principal  when  he  has 
satisfied  the  judgment.  Then,  why  permit  the  creditor  to  re- 
lease or  discharge  the  principal,  and  still  hold  the  surety  lia- 
ble when  he  can  not  have  contribution  from  his  principal  ? 

Some  cases  favor  the  doctrine  that,  whatever  acts  would  dis- 
charge the  surety  before  judgment,  and  while  his  obligation 
is  only  one  of  contract,  will  have  the  same  effect  after  it  has 
passed  into  a  judgment.  The  Commonwealth  v.  lliller,  8  S.  & 
R.  452  ;  Potts  v.  Nathans,  1  W.  &  S.  155  ;  The  Mamifacturers^ 
Bank  v.  The  Bank  of  Pennsylvania,  7  W.  &  S.  335  ;  Talmadge 
V.  Burlingame,  9  Barr,  21  ;  Carpenter  v.  King,  9  Metcalf,  511; 
Bangs  v.  Strong,  lOPaige,  11 ;  7  Hill,  520  ;  4  Comstock,  315; 
Boughton  v.  The  Bank  of  Orleans,  2  Barb.  Ch.  R.  458.  And 
the  rule  seems  to  be  more  consonant  with  reason  and  justice. 
It  prevents  wrong  and  injury,  protects  the  surety  in  his  just 
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tight  to  look  to  his  principal  for  indemnity  when  he  is  dam- 
nified by  his  undertaking,  and  prevents  the  creditor  from  dis- 
charging the  principal  and  imposing  the  entire  burthen  upon 
the  surety  without  means  of  redress.  The  fact  that  appellant 
did  not  agree  to  discharge  the  surety,  does  not,  in  the  slight- 
est degree,  change  his  rights.  Were  these  all  principals,  then 
it  may  be  a  different  rule  would  obtain,  but  we  are  not  pre- 
pared to  hold  that  it  would. 

The  court  below  did  not  err  in  refusing  to  sustain  the  de- 
murrer to  defendant's  plea,  and  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 


David  S.  Davenport  et  at. 


Francis  M.  Springer  et  al. 

1.  Promissory  note— failure  of  consideration.  If  the  consideration  of 
a  note  be  an  agreement  to  pay  its  avails  in  discharge  of  indebtedness  of 
the  maker  of  the  note,  and  the  party  receiving  it  fails  to  do  so,  but  applies 
the  note  to  an  entirely  different  purpose,  not  beneficial  to  the  maker,  there 
is  a  failure  of  the  consideration,  and  payment  can  not  be  enforced. 

3.  Weight  op  evidence.  When  testimony  is  conflicting,  it  is  the 
province  of  the  jury  to  decide  upon  the  credibility  of  witnesses,  and  their 
finding  ought  to  be  set  aside  when  there  is  manifest  injustice. 

3.  Same.  When  a  maker  of  a  note  makes  a  partial  payment,  and  re- 
peatedly promises  payment  of  the  whole  after  it  is  due,  and  with  full 
knowledge  of  all  the  circumstances  which  he  sets  up  in  liis  defense,  his 
testimony  tending  to  sliow  fraud  and  failure  of  consideration,  will  be  re- 
garded with  suspicion. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  ChaPvLES  D.  Hodges,  Judge,  presiding. 

Messrs.  Morrison  &  Whiteock,  for  the  appellants. 

Mr.  I.  J.  Ketcham,  and  Mr.  H.  E.  Dummer,  for  the  appel- 
lees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  the  appellants 
against  the  appellees,  on  a  promissory  note.  A  trial  was  had 
in  the  circuit  court,  which  resulted  in  a  verdict  for  appellees. 

The  error  relied  on  to  reverse  the  judgment  is,  that  the 
verdict  is  against  the  weight  of  the  evidence. 

The  defense  set  up  in  the  special  pleas  is,  a  total  failure  of 
the  consideration  in  the  note  declared  on,  in  this:  that  the  sole 
and  only  consideration  of  the  note  was  the  promise  of  the 
appellants  to  advance  to  one  Allen  the  sum  of  $1200,  to  be  by 
him  paid  to  Smith  &  Towner,  on  the  partnership  debt  of 
the  said  Allen  and  the  appellee  Springer,  and  that  the  appel- 
lants did  not  advance  the  money  to  Allen,  and  in  consequence 
thereof  the  appellee  Springer  was  compelled  to,  and  did,  pay 
the  partnership  debt  of  Allen  &  Springer  to  Smith  &  Towner. 

Upon  the  issues  joined  on  the  pleas,  a  very  considerable 
amount  of  evidence  was  heard.  The  only  persons  present  at 
the  making  of  the  contract  between  the  parties  and  the  exe- 
cution of  the  note,  were  the  appellant  Davenport,  appellee 
Springer,  and  witness  Allen. 

Springer  testifies  in  his  own  behalf  that  Davenport,  acting 
for  the  appellants,  was  to  advance  to  Allen  the  sum  of  $1200, 
to  be  by  him  paid  to  Smith  &  Towner  on  the  debt  of  Allen 
&  Springer,  which  he  did  not  do,  and  in  consequence  thereof 
he  was  compelled  to  pay  the  debt  himself.  Davenport  and 
Allen  both  contradict  the  statement  of  Springer,  and  say  that 
the  consideration  of  the  note  was  that  Davenport  was  to  take 
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the  note  of  Springer  for  $1200  and  give  Allen  credit  on  his 
indebtedness  to  Davenport,  which  credit  was  given  to  Allen 
at  the  date  of  the  transaction. 

Although  there  is  some  conflict  in  the  testimony,  we  are  of 
opinion  that  the  verdict  is  against  the  weight  of  the  evidence. 
It  is  admitted  by  the  appellee  Springer  that,  when  a  former 
suit  \vas  commenced  on  this  note,  he  did  unconditionally 
promise  appellant  Davenport  to  pay  the  note  in  a  short  period, 
if  he  would  dismiss  the  suit,  and  in  pursuance  of  that  agree- 
ment the  suit  was  dismissed,  and  that  he  was  then  in  possession 
of  all  the  facts  that  he  has  testified  to  on  the  trial.  It  seems 
to  us  that  this  positive  recognition  of  the  debt,  with  a  full 
knowledge  of  all  the  facts,  is  inconsistent  with  the  defense 
now  set  up  to  the  note.  At  least  it  casts  a  suspicion  on 
the  defense  and  renders  it  so  doubtful  that  the  question 
ought  to  be  submitted  to  another  jury. 

For  the  error  of  the  court  in  not  awarding  a  new  trial,  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jeriel  Wilday 

V. 

George  M.   McConnel,  Exr. 

1.  Fraudulent  judgment.  If  a  judgment  is  obtaiued  by  fraud,  and 
without  any  negligence  on  the  part  of  the  debtor,  a  court  of  equity  will 
aflford  relief,  and  either  open  the  case  and  grant  a  trial,  or  award  a  perpet- 
ual injunction. 

2.  Defective  sebvice  of  summons— ^hen  not  sufficient  notice.  When 
there  are  several  suits  between  the  same  parties,  it  is  not  sufficient  for  the 
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shfiift"  to  state  to  a  defendant  the  name  of  the  plaintiff,  the  sum  demanded 
and  the  return  term,  without  reading  the  writ,  after  the  defendant  has  pos- 
itively sworn,  in  support  of  his  motion  to  set  aside  a  default,  that  he  was 
not  duly  served  and  had  no  knowledge  of  the  matters  on  which  the  suit 
was  actually  brought. 

3.  A  court  of  equity  will  relieve  against  a  verdict  which  is  contrary  to 
good  conscience — such  as  enforcing  a  second  payment  of  a  debt  already 
paid,  although  the  defendant  might  have  defended  himself  at  law,  but 
faikd  to  do  so  through  want  of  notice,  or  inadvertence. 

4.  The  finding  of  a  lost  or  mislaid  receipt  subsequent  to  a  verdict  will 
justify  setting  aside  the  verdict  and  granting  a  new  trial,  and  if  that  be  de- 
nied, then  the  interposition  of  a  court  of  equity  would  be  proper,  even 
though  the  lost  or  mislaid  evidence  of  payment  be  in  the  custody  of  the 
party  claiming  the  benefit  of  them,  he  being  unapprised  of  his  possession 
of  them  until  after  judgment. 

5.  PiiACTiCE.  Wlien  the  amount  of  the  wrongful  verdict  is  ascertained 
and  specific,  a  court  of  equity  may  graut  a  perpetual  injunction  to  restrain 
its  collection ;  but  when  there  has  been  no  trial  at  law,  and  the  evidence  is 
conflicting,  it  is  safer  to  open  the  case  and  send  it  back  to  a  court  of  law  to 
be  tried. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

At  the  April  term  of  the  Morgan  county  circuit  court,  1869, 
George  M.  McConnel,  executor  of  Murray  McConnel,  deceased, 
recovered  three  several  judgments  by  default  against  Jeriel 
Wilday  and  others,  upon  notes  given  to  Murray  McConnel  i^ 
his  lifetime.  After  entry  of  judgment,  the  apjjellant  moved 
the  court  to  set  aside  the  default  and  permit  him  to  defend, 
as  to  one  of  the  judgments,  filing  his  affidavit  that  he  had  not 
been  served  with  process,  nor  had  opportunity  to  make  his 
defense.     The  court  denied  his  motion. 

Appeal  was  taken  to  the  Supreme  Court,  but  dismissed  for 
want  of  prosecution.  Appellant  then  filed  his  bill  praying 
for  a  perpetual  injunction  against  the  collection  of  the  judg- 
ment. In  addition  to  want  of  service,  as  set  up  in  his  appli- 
cation to  open  the  default,  he  alleged  that  a  large  portion  of 
the  amount  involved  in  the  judgment  had  been  paid  to  Mur- 
ray McConnel  in  his  lifetime,  for  which  he   had  receipts,  but 
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whicli  had  been  mislaid  and  forgotten,  and  only  found  since 
the  denial  of  his  motion  for  setting  aside  the  vertliet,  and 
that  unless  aided  by  the  restraining  order  of  the  court,  he 
Avould  be  compelled  to  pay  the  disputed  amounts  the  second 
time. 

It  was  sworn  by  the  officer  who  returned  the  original  sum- 
mons ''served,"  that  when  he  came  with  the  writ  Wilday  told 
him  he  need  not  read  it  to  him,  that  he  accepted  service;  and 
that  he  only  read  to  him  the  names  of  the  parties,  the  amount 
of  damages  claimed,  and  the  time  of  the  term  of  the  court. 
On  this  point  appellant  swore  that,  McConnel  having  in- 
formed him  of  the  loss  of  one  of  the  notes  and  given  him  a 
receipt  against  it,  and  also  receipts  for  other  payments,  he  did 
not  understand,  nor  suppose,  that  he  was  being  sued  for  the 
amount  thus  paid. 

The  appellee  filed  his  answer,  and  testimony  was  taken  on 
both  sides;  after  which  the  injunction  granted  in  the  first  in- 
stance was  dissolved  and  appellant's  bill  dismissed.  The  case 
comes  to  this  court  by  appeal  from  that  order. 

Mr.  I.  J.  Ketcham,  for  the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Appellant  filed  his  bill  to  enjoin  the  collection  of  a  judg- 
ment at  law,  and  praying  for  a  new  trial. 

The  evidence  clearly  shows  that  the  judgment  is  unjust  to 
some  extent;  that  at  least  SHOO  had  been  paid  upon  some  of 
the  notes  sued  upon,  which  amount  had  not  been  credited; 
that  probably  other  sums  had  been  paid,  and  that  the  receipts 
for  the  payments  had  been  mislaid  and  were  forgotten,  until 
after  the  rendition  of  the  judgment.     A  motion  to  set  aside 
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the  default  was  made  at  the  same  term  of  the  court,  and  over- 
ruled, and  this  bill  was  filed  within  the  year. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  defend- 
ant had  actual  notice  of  the  pendency  of  the  suit  at  law,  and 
knowledge  that  the  notes  now  contested  were  in  suit. 

If  a  judgment  is  obtained  by  fraud,  and  without  any  neg- 
ligence on  the  part  of  the  debtor,  a  court  of  equity  will  afford 
relief,  and  either  open  the  case  and  grant  a  trial,  or  award  a 
perpetual  injunction. 

We  can  not  pronounce  the  debtor  guilty  of  laches.  He 
stated  positively  that  he  was  not  served  with  process,  and  had 
no  opportunity  to  defend  the  suit.  The  deputy  sheriff,  who 
served  the  writ,  testified  that  he  did  not  read  it,  but  stated  the 
names  of  the  parties,  the  amount  of  the  damages,  and  the 
term  of  the  court. 

The  officer  did  not  fully  read  the  summons.  Had  he  done 
so,  perhaps  the  default  would  never  have  been  taken.  Wft 
are  not,  therefore,  satisfied  that  there  was  actual  notice  given 
of  the  suit  upon  the  notes  to  which  there  seems  to  be  a  just 
defense,  as  there  were  several  suits,  upon  different  notes. 

But  equity  will  sometimes  relieve,  even  after  a  verdict,  and 
when  the  defendant  at  law  might  have  defended  himself. 
As  was  said  in  the  case  of  Countess  of  Gainsborough  v.  Gifford, 
2  Peere  Williams,  424,  by  the  master  of  the  rolls:  "If  the 
plaintiff  at  law  recovers  debt  against  the  defendant,  and  the 
defendant  afterwards  finds  a  receipt  under  the  plaintiff"s  own 
hand  for  the  very  money  in  question,  the  verdict  is  against 
conscience ;  and  though  the  receipt  were  in  the  defendant's 
own  custody,  yet  he,  not  being  apprised  of  it,  seems  entitled 
to  the  aid  of  equity,  it  being  against  conscience  that  the  plain- 
tiff should  be  twice  paid  the  same  debt." 

The  case  at  bar  is  similar  to  the  suppositious  case  in  the 
opinion  cited.  The  receipts  had  been  forgotten  at  the  time 
the  default  was  entered,  and  when  the  motion  was  made  to  set 
it  aside,  their  existence  had  not  occurred  to  the  defendant. 
Had  he  been  present  at  the  calling  of  the  case  and  pleaded^ 
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he  liad  no  available  defense  without  the  evidences  of  his  pay- 
ments. The  evidence  is  conclusive  that  he  was  not  apprised 
of  the  receipts  until  after  final  judgment. 

So  far  as  the  record  discloses,  no  actual  fraud  can  be  im]Mit('d 
to  either  party,  as  the  executor  can  not  be  presumed  to  know 
of  the  payments  made  to  the  testator;  but,  by  accident  or  mis- 
take, an  unjust  judgment  has  been  obtained. 

We  are  strongly  inclined  to  the  opinion  that,  unless  relief 
can  be  afforded,  a  debt  will  be  twice  paid.  This  would  be  in 
opposition  to  every  principle  of  right  and  equity. 

The  complainant  seems  to  have  acted  in  good  faith,  and 
with  proper  vigilance  in  the  assertion  of  his  rights.  He  evi- 
dently has  a  meritorious  defense,  and  has  had  no  chance  of 
presenting  it.      He  ought  to  have  an  opportunity  to  make  it. 

We  might  determine  the  rights  of  the  parties,  and  grant  a 
perpetual  injunction  against  the  collection  of  so  much  of  the 
judgment  as,  by  the  record  before  us,  appears  to  have  been  paid. 
The  evidence  is,  however,  somewhat  conflicting,  and  as  there 
has  been  no  trial  at  law,  we  prefer  to  open  the  case  and  send  it 
back  to  a  court  of  law,  to  be  tried. 

It  is  accordingly  ordered  that  the  default  be  set  aside,  and 
that  the  defendant  in  the  suit  at  law  be  allowed  to  plead,  and 
make  his  defense. 

The  decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  enter  a  decree  in  conformity  with  this  opinion. 

Decree  reversed. 
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Chicago  and  Alton  Railroad  Co. 

V. 

Louis  Benjamin  et  al. 

1.  Common  carhiek — damaged  freigld.  A  railroad  receipt  for  goods 
■*'iii  aiiparcht  good  order"  does  not  relieve  tlie  consignor  from  proof  of 
Ibeir  coiiiiiiion  at  tlie  time  of  deliver}'. 

2.  .Samk.  Each  party  stands  upon  his  proofs,  and  the  verdict  must  fol- 
low tlie  pr<ponderance  of  testimony. 

Appkal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

INIessrs.  Prickett  &  Hamilton,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  evidence  tends  very  strongly  to  show  that  the  goods 
did  not  receive  the  damage  complained  of  while  in  the  pos- 
session of  therailroad  company. 

It  appears,  from  the  evidence,  that  on  the  receipt  of  the 
goods  by  the  company  at  the  station  at  Auburn,  a  short  dis- 
tance from  Springfield,  for  the  purpose  of  being  shipped  to 
the  latter  place,  they  were  immediately  placed  in  a  tight  ware- 
house, and  the  next  day,  the  26th,  they  were  taken  from  the 
warehouse,  placed  on  a  freight  train  and  taken  to  Spring- 
field. 

On  the  morning  of  the  27th  they  were  delivered  to  the 
appellees,  and,  on  opening  the  boxes,  it  was  discovered  that 
the  goods  in  one  of  them  were  saturated  with  water,  frozen, 
and  damaged.  From  the  condition  of  the  warehouse  and  car, 
as  testified  to,  it  would  seem  in  the  highest  degree  improbable 
that   the  goods  could  have   been  wet  as  they  were  while  in 
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eitlier  one  of  them,  and  the  probability  was  not  much  less 
that  they  could  have  been  so  damaged  while  being  transferred 
from  the  warehouse  to  the  freight  car,  although  snowing  at 
tlie  time. 

In  view  of  this  testimony,  we  think  it  was  incumbent  on 
the  appellees  to  give  more  satisfactory  evidence  than  they  did, 
that  the  goods  were  in  good  order  at  the  time  of  their  deliv- 
ery to  the  company. 

It  was  testified  to,  on  this  point,  that,  on  the  24th  of  Janu- 
ary, the  goods  were  packed  in  good  order  by  an  agent  of  the 
appellees,  at  Waverly,  in  Morgan  county,  and  delivered  to  a 
teamster,  to  be  hauled  in  a  wagon  from  the  latter  place  to 
Auburn,  who  delivered  them  at  the  station  at  Auburn  about 
noon  of  the  25th  ;  that  there  was  no  snow  on  the  night  of  the 
24th,  nor  on  the  25th,  and  that  the  company  receipted  for  the 
goods  as  in  apparent  good  order.  The  teamster  himself  was 
not  called  as  a  witness,  and  there  was  no  other  testimony 
tending  to  show  what  might  or  might  not  have  happened  to 
the  goods  during  the  time  they  were  in  his  possession,  or  in 
what  condition  he  delivered  the  goods  to  the  company. 

We  think  there  was  such  a  clear  preponderance  of  the  tes- 
timony against  the  finding  of  the  jury,  that  a  new  trial  should 
have  been  granted. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Caroline  Collins 


Samuel  Woods  et  al, 

1.  Widow's  dower — bequest  in  lieu  of.  A  bequest  with  conditions, 
made  expressly  in  lieu  of  dower,  must  be  permitted  to  Iwive  the  efiect  pre- 
scribed, if  accepted  by  the  wife  with  a  proper  understanding  of  her  posi- 
tion. 

2.  Pkoop  op  her  relinquishment.  The  sale  of  the  property  by  the 
executor  under  authority  of  the  will,  in  her  presence  and  with  her  verbal 
consent,  and  her  voluntary  removal  from  the  homestead,  concludes  her 
rights  in  the  case. 

3.  Estoppel.  Having  proceeded  so  far  as  to  induce  innocent  parties 
to  act  upon  the  faith  of  her  acceptance,  and  to  expend  their  money,  she 
must,  by  the  just  principles  of  equitable  estoppel,  be  held  to  her  election. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  H.  M.  Vandeveer,  Judge,  presiding. 

Mr.  Geo.  W.  Hamilton,  for  the  appellant. 

Mr.  W.  R.  Welch,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

In  May,  1866,  Milton  Moore  died,  leaving  a  widow  and 
children.  His  will  was  duly  probated,  and  in  it  he  directed 
his  personal  and  real  estate  to  be  sold  by  his  executors,  and 
the  proceeds,  after  the  payment  of  certain  debts  and  legacies, 
to  be  appropriated  as  follows  : 

"It  is  my  will  that  all  the  rest,  residue,  and  remainder  of 
the  proceeds  of  my  entire  estate,  real  and  personal,  shall  be  used 
and  enjoyed  by  my  wife, Caroline  Moore,  in  lieu  of  dower,  for  the 
support  and  maintenance  of  herself  and  our  children  during 
her  life  or  widowhood,  and  in  case  of  her  death,  to  be  equally 
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divided  between  the  said  children  last  named  ;  but  in  case  of 
her  marriage,  it  is  my  will  that  the  said  proceeds  shall  be  di- 
vided equally  between  my  wife  and  my  said  children,  Eliza- 
beth, Milton,  Clarinda,  George,  Allen  and  David,  and  their 
heirs,  or  the  survivors  of  them/' 

All  the  real  estate,  including  the  homestead,  was  sold  by 
the  executors  to  one  Wood,  who  afterwards  sold  to  Deeds. 
About  eighteen  months  after  the  sale  by  the  executors,  the 
widow  intermarried  with  Thomas  Collins,  and  this  bill  is 
brought  by  her  to  recover  dower  in  the  real  estate  of  which 
her  former  husband  died  seized. 

The  bequest  to  the  widow  of  the  use  and  enjoyment  of  the 
whole  of  the  proceeds  of  the  estate  during  her  widowhood,  and 
of  a  distributive  sliare  absolutely  in  the  event  of  her  marriage, 
being  made  expressly  in  lieu  of  dower,  must  be  permitted  ta 
have  that  effect  if  accepted  by  the  wife  with  a  proper  under- 
standing of  her  position.  It  is  shown  conclusively  by  the  tes- 
timony, one  of  the  witnesses  being  her  deceased  husband's 
brother,  and  one  of  the  executors,  that  she  was  fully  advised 
of  her  rights,  and  consulted  in  regard  to  the  sale  of  the  farm  to 
Wood.  The  sale  was,  indeed,  made  in  her  presence.  She  of- 
fered no  objection,  and  when,  afterwards,  she  expressed  some 
dissatisfaction,  the  purchaser  proposed  to  relinquish  his  pur- 
chase, but  she  declined  to  have  this  done,  and  moved  off  the 
place,  giving  him  possession.  It  is  to  be  remarked  that  the 
sale  of  the  real  estate  was  not  necessary  in  order  to  pay  the 
debts  or  specific  legacies,  and  when  the  widow  consented  to  the 
sale,  she  must  have  known  that  the  object  of  the  executors  was 
to  create  the  fuvid  required  by  the  will  to  be  raised  for  the  ben- 
efit of  herself  and  children.  At  that  time,  she  was  entirely  sat- 
isfied with  this  provision  made  for  her  in  her  husband's  will,, 
and  so  expressed  herself.  If  she  had  received  the  proceeds  of 
the  sale,  it  could  not  have  been  contended  that  she  would  still 
be  entitled  to  dower,  as  these  proceeds  were,  by  the  express 
terms  of  the  will,  to  be  in  lieu  of  dower.     If  a  widow  claims 
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the  benefit  of  a  testamentary  provision  made  in  her  behalf,  she 
must  do  so  upon  the  terms  imposed  by  the  testator.  Brown  v. 
J*lf7iey.  33  111.  468.  In  this  case,  when  the  widow  consented 
to  the  sale  of  the  land  for  the  purpose  of  raising  the  fund  de- 
siiiiied  for  her  benefit,  and  declined  to  have  it  rescinded,  she 
a<-cepted  the  provisions  of  the  will,  and  manifested  her  election 
to  take  under  it,  as  completely  as  if  she  had  received  the 
motley.  She  had  proceeded  so  far  as  to  induce  innocent  per- 
sons to  act  ujwn  the  faith  of  her  acceptance  and  to  expend 
tlieir  money,  and  now,  by  the  just  principles  of  equitable  es- 
li»l»pel,  slie  must  be  held  to  her  election.  To  permit  her  now  ta 
retract,  would  operate  as  a  fraud  upon  the  purchaser. 

Tlie  explanation  of  this  difficulty  may  be  inferred  from  the 
e\  i'leiiee.  At  the  time  of  the  sale,  the  complainant,  probably, 
had  MO  intention  of  contracting  a  second  marriage,  and  if  she 
h:i(l  not  married,  the  provision  made  for  her  in  the  will  would 
hii\e  l)een  much  larger  than  the  value  of  her  dower.  Her 
marriage  reduced  her  share  to  that  of  one  of  the  six  children, 
an<l  her  dower  now  would  furnish  the  larger  fund.  But  we 
must  regard  her  as  having  clearly  manifested  her  election  to 
take  under  the  will,  and  equitably  estopped  from  claiming 
dower. 

Decree  affirmed. 
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The  Rockford,  Rock  Island  and  St.  Louis  R.  K.  Co. 

V. 

Jeremiah  B.  Lent. 

Contract. — mnst  be  fully  performed.  Under  a  contract  for  the  delivery 
of  a  certain  number  of  posts,  of  a  specified  quality  and  size,  the  party  to 
whom  the  posts  are  to  be  furnished  is  not  bound  to  receive  a  part  of  the 
posts  contracted  for,  and  if  tlie  party  who  was  to  furnish  them  delivers  a 
less  number,  wliich  are  not  received,  he  has  no  right  of  recovery. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Charles  Turner,  Judge,  presiding. 

Mr.  Charles  M.  Osborn,  for  the  appellant. 

Messrs.  Pollard  &  Phillips,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
in  the  Cass  circuit  court,  against  appellant,  on  a  written  con- 
tract, The  appellee  bound  himself  to  deliver  to  appellant 
10,000  posts  of  specified  kinds  of  timber,  "not  less  than  seven 
feet  in  length,  and  of  the  size  of  not  less  than  four  inches 
full,  and  cross  section  24  inches."  It  was  also  agreed,  "  that 
if  said  posts  are  of  the  required  length  and  diameter,  as  set 
forth  in  the  above,  then  the  said  posts  shall  l)e  passed  and  re- 
ceived by  the  party  of  the  first  part,  anything  hereinbefore 
contained  to  the  contrary  notwithstanding."  And  the  parties 
bound  themselves  unto  each  other  in  the  penal  sum  of  f  1000, 
;as  liquidated  damages,  to  be  paid  by  the  failing  party. 

Appellee  claims  that  he  has  fulfilled  his  })art  of  the  agree- 
ment by  delivering  the  required  number  of  posts  within  the 
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specified  time^  and  of  proper  dimensions,  and  that  the  compa- 
ny refused  to  inspect,  receive  or  pay  for  them,  and,  hence,  he 
has  sued  to  recover  the  damages  of  §1000. 

On  the  trial  in  the  court  below  appellee's  witnesses  testified 
that  the  posts  were  of  the  dimensions  required;  that  they 
were  delivered  within  the  time,  and  that  the  proper  agents  of 
the  company  were  notified  of  the  fact,  but  that  they  refused 
to  inspect  or  receive  the  posts,  and  tliere  is  no  pretense  that 
they  have  paid  for  them.  The  grounds  upon  which  appel- 
lant bases  its  defense  is  that  the  posts  are,  in  size,  less  than 
four  inches  full,  and  that  they  will  not  cross-section  24  inches. 
Appellee  swears  the  posts  would  measure  four  inches  in  di- 
ameter, and  that  they  Avould  cross-section  24  inches ;  and  says 
that  to  ascertain  the  cross-section  he  would  measure  diagon- 
ally from  each  of  the  four  corners  of  the  post  to  the  opposite 
diagonal  corners,  and  ascertain  the  length  of  all  four  lines ; 
or  diagonally  through  the  post  from  corner  to  corner,  and 
multiply  the  length  of  the  line  by  four.  And  in  this  he  is 
supported  by  Briggs,  who  states  that  his  rule  for  cross-sec- 
tioning is  by  the  same  measurement. 

Appellant's  witnesses  testify  that  the  true  rule  is  to  cut  off 
a  section  from  the  end  of  the  post  and  then  ascertain  the 
number  of  superficial  inches  the  end  of  the  section  contains, 
or  to  measure  the  side  and  edge  and  multiply  one  by  the 
other,  if  the  timber  be  square ;  if  an  isosceles  triangle,  then 
by  multiplying  the  base  by  the  perpendicular  and  dividing  by 
two,  the  product  being  the  superficial  area  of  the  surface.  If 
a  section  one  inch  in  length  were  cut  off  of  a  post  four  inches 
square,  it  would  contain  but  16  cubic  inches,  nor  could  the 
superficial  area  contain  more  than  16  square  inches.  It 
would,  therefore,  appear  to  be  manifest  that  the  posts  should 
have  been  four  by  six  inches  square  to  cross-section  24  inches, 
or  if  triangular,  then  the  base  and  perpendicular  should 
measure  14  inches.  And  it  is  manifest  that  a  post  four  inches 
square  will  cross-section  but  16  inches,  and  would  lack 
19— 63d  III. 
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one-third  of  the  size  required  by  the  contract.  There  is  no  pre- 
tense that  there  were  10,000  posts,  four  by  six  inches,  although 
Briggs  testified  that  there  was  a  portion  of  that  size ;  and  the 
contract  required  the  full  number  of  the  proper  length  and 
size  to  be  delivered  by  the  day  mentioned,  and  the  agreement 
being  for  the  full  number,  the  company  was  not  bound  to 
receive  a  part  of  the  posts  for  which  it  had  contracted. 
Hence,  appellee  has  failed  to  establish  a  right  to  recover. 

The  evidence  wholly  fails  to  support  the  verdict,  and  the 
court  below  should  have  set  it  aside  and  granted  a  new  trial. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Isaac  S.  Sieeer,  Sheriff, 

V. 

Samuel  L.  Maetin,  School  Superintendent. 

1.  Shekiffs  and  coroners — of  their  official  liabilities.  The  provisions  of 
section  15  of  chapter  99,  Rey.  Stat.  1845,  are  not  disturbed  by  those  of  Feb- 
ruary 16, 1857,  and  February  15,  1865,  so  far  as  requires  sheriffs  and  other 
officers  to  pay  over  certain  fines  to  the  school  fund — such  new  remedies 
being  cumulative  merely. 

2.  Retiring  sheriff — continuing  liability.  Going  out  of  office  before 
the  completion  of  an  execution,  by  paying  over  money  in  his  hands,  does 
not  absolve  a  sheriff  from  liability. 

3.  Error — bill  of  exceptions.  Error  assigned  on  a  point  not  set  forth 
in  the  record,  nor  embodied  in  a  bill  of  exceptions,  not  being  before  the 

court,  can  not  be  considered. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Chaeles  D.  Hodges,  Judge,  presiding. 
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This  is  an  appeal  from  a  judgment  under  a  summary  statu- 
tory proceeding  for  the  failure  of  the  appellant,  late  sheriff  of 
Morgan  county,  to  pay  over  money  collected  by  him  from 
persons  convicted  of  selling  liquor  contrary  to  law,  and  which 
was  payable  into  the  school  fund — the  appellee  being  super- 
intendent of  schools  for  his  county.  Upon  errors  assigned, 
the  case  comes  by  appeal  to  this  court. 

•    Mr.  Oscar  A.  DeLeuw,  for  the  appellant. 

Mr.  Cyrus  Epler,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the!  opinion  of  the  Court: 

This  was  a  proceeding  in  the  Morgan  circuit  court,  under 
section  15  of  chapter  99,  title  "Sheriffs  and  Coroners,^'  R.  S. 
1845. 

That  portion  of  the  section  supposed  to  authorize  the  pro- 
ceeding is  as  follows : 

"Upon  the  failure  of  any  sheriff  or  coroner,  after  demand 
made,  to  pay  over  any  money  by  him  collected  by  virtue  of 
any  execution,  process  or  fee  bill,  to  any  person  entitled  to 
receive  the  same,  such  person  may  proceed  against  such 
sheriff  or  coroner,  in  a  summary  way,  before  the  circuit  court, 
on  motion,  upon  giving  to  such  officer  10  days  notice  of  the 
application,  and  recover  the  amount  so  neglected  to  be  paid, 
with  10  per  cent  damages  thereon  for  such  detention,  and 
shall  have  execution  therefor." 

By  the  act  to  establish  and  maintain  a  system  of  free  schools, 
approved  February  16,1857  (p.  293),  it  is  provided  by  section 
82,  among  other  things,  that  all  fines,  penalties  and  forfeitures 
imposed  or  incurred  in  any  of  the  circuit  courts  of  this  State, 
or  collected  by  justices  of  the  peace  or  other  county  officers 
(except  fines  collected  in  incorporated  towns,  for  the  violation 
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of  their  by-laws  or  ordinances),  shall  be  paid  to  the  school 
commissioners  of  the  county  where  such  fines,  penalties  and 
forfeitures  have  been  collected,  and  the  same  shall  be  dis- 
tributed by  the  commissioner  in  the  same  manner  as  the  com- 
mon school  funds  are  distributed;  and  if  any  county  officer 
or  justice  of  the  peace  shall  fail  or  refuse  to  pay  after  such 
collection,  such  officer  or  justice  of  the  peace  so  failing  or 
refusing  shall  forfeit  and  pay  double  the  amount  of  such  fine, 
penalty  or  forfeiture  so  collected  by  him,  to  be  recovered  before 
any  court  having  jurisdiction,  in  a  civil  action,  at  the  suit  of 
the  school  commissioner. 

By  section  28  of  the  act  to  amend  the  school  law,  in  force 
February  15,  1865,  the  fines,  etc.,  when  collected,  are  to  be 
paid  to  the  school  superintendent  of  the  county,  and  for  a 
failure  of  the  officer  to  pay  them  over,  on  demand,  when  col- 
lected, he  shall  forfeit  and  pay  double  the  amount  of  such 
fine  so  to  be  recovered  before  any  court  having  jurisdiction 
thereof,  in  a  qui  tarn  action — one-half  to  be  paid  to  the  in- 
former and  one-half  to  the  school  fund  of  the  proper  county. 
Sess.  Laws  of  1865,  p.  124. 

Section  29  repeals  all  acts  and  parts  of  acts  coming  in  con- 
flict with  the  provisions  of  this  act. 

It  is  insisted  by  appellant  that  this  act  confers  a  new  right 
upon  the  school  superintendent  that  did  not  exist  by  any 
previous  statute,  and  that  the  means  to  enforce  that  right 
being  specifically  provided,  must  be  pursued. 

It  is  not  a  new  right  conferred  by  this  statute.  The  right 
to  these  moneys  was  conferred  by  the  act  of  1857.  The 
remedy  is  different,  but,  as  provided  by  it,  other  remedies 
would  not  be  taken  away.  It  is  clear  the  sheriff,  for  such 
delinquencies,  would  be  liable  on  his  bond.  Nor  does  it  affect 
the  remedy  given  by  the  act  of  1845.  It  is  cumulative  only 
upon  both.  The  party  to  whom  the  fines  are  payable  can 
pursue  either  of  the  remedies. 

Another  point  made  is,  that  the  act  of  1845  has  reference 
only  to  sheriffs  in  office. 


1872.]        C.  &  A.  E.  R.  Co.  v.  Sullivan,  Admx.  293 

Syllabus. 

In  Buckmaster  v.  JDraJce,  5  Gilm.  321,  which  was  a  motion 
like  this  against  a  sheriff  who  had  gone  out  of  office,  to  pay 
over  money  collected  by  him  while  in  office,  it  was  held,  the 
fact  of  his  going  out  of  office  before  the  completion  of  an  exe- 
tion,  by  paying  over  the  money,  did  not  absolve  him  from 
liability  to  pay  over  the  money  and  the  interest  provided  in 
such  case,  on  motion. 

Upon  the  point  that  the  judgment  is  for  too  much,  it  is 
sufficient  to  say,  there  being  no  bill  of  exceptions  containing 
the  evidence,  there  is  nothing  before  us  by  which  to  determine 
the  question. 

There  being  no  error  in  the  record,  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


The  Chioaqo  and  Alton  Raileoad  Company 

V. 

Maky  Sullivan,  Admx. 

1.  Railroads — when  liable  for  injury  to  one  employee  through  the  fault  of 
another.  If  a  servant  of  a  railroad  company  be  injured  through  the  in- 
competency and  unskillfulness  of  a  fellow-servant,  or  in  consequence  of 
defects  in  machinery  or  track,  and  the  company  be  guilty  of  negligence  in 
the  emploj'ment  and  retention  of  such  agent,  or  in  the  construction  and 
repair  of  its  machinery  and  track,  it  is  liable  in  damages. 

2.  Habitual,  intemperancb  of  a  conductor,  under  circumstances  bring- 
ing knowledge  thereof  to  his  employers,  is  sufficient  to  render  them  liable 
for  injury  resulting  therefrom. 

3.  Contributory  negligence.  Partial  or  slight  negligence  and  inat- 
tention of  the  party  injured  will  not  bar  recover}',  when  palpable  negli- 
gence of  the  employer  is  proven. 
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4.  Instructions.  The  giving  or  refusing  of  instructions,  when  it  is 
clear  that  the  jur}^  are  not  misled,  and  when  substantial  justice  has  been 
done,  will  not  justify  setting  aside  the  judgment. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the 
Hon,  Charles  Turner,  Judge,  presiding. 

Mr.  N".  W.  Branson,  for  the  appellant. 

Messrs.  Lacey  &  Wallace,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  the  appellee,  under  the  statute, 
against  the  appellants,  for  wrongfully  causing  the  death  of 
William  Sullivan.  The  deceased  was  an  employee  of  the  com- 
pany, and  was,  at  the  time  he  received  the  injuries  from  which 
he  afterwards  died,  engaged  at  wbrk  on  a  gravel  or  dirt  train. 
The  accident  occurred  on  the  13th  day  of  May,  1870. 

The  train  on  that  day  was  cut  in  two,  so  that  the  dirt  could  be 
thrown  off  on  either  side  of  the  bridge  over  Caviness  Creek.  The 
train  Avas  cut  in  two  some  distance  before  reaching  the  bridge 
Avhere  the  dirt  was  to  be  deposited.  From  that  point  to  the 
bridge  there  was  a  descending  grade,  and  it  was  the  intention 
of  the  parties  having  the  train  in  charge  to  allow  the  detached 
portion  to  move  by  its  own  momentum  across  the  bridge. 
This  it  did  not  do,  and  for  the  purpose  of  moving  it  across  to 
the  desired  point,  O'Keefe  signalled  the  conductor  to  move 
up  that  portion  of  the  train  to  which  the  engine  was  attached, 
which  he  did. 

The  deceased,  Sullivan,  was  on  a  flat  car  loaded  with  dirt, 
Avhich  stood  over  the  bridge,  sitting  with  his  feet  hanging  be- 
tween two  cars.  AVhen  the  two  parts  of  the  train  came  to- 
gether it  produced  a  violent  shock,  which  threw  Sullivan  oft' 
the  car  on  to  the  bridge,  and  from  there  he  fell  to  the  bottom 
on  some  ties,  and  receiyed  injuries  from  which  he  subsequently 
died. 
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The  facts  most  relied  on  to  charge  the  company  with  negli- 
gence was  the  unfitness  of  O'lveefe  for  the  position  he  occu- 
pied, and  in  his  negligence  in  the  conduct  of  the  train  on  the 
day  the  casualty  happened,  and  in  keeping  him  in  their  ser- 
vice after  his  unfitness  for  the  position  was  known  or  could 
have  been  known  to  them  by  the  exercise  of  reasonable  dili- 
gence. 

The  appellant,  however,  insists  that,  if  the  negligence  of 
any  employee  of  the  company  produced  the  injury  to  the  in- 
testate, it  was  that  of  a  fellow-servant  in  the  same  line  of  em- 
ployment, and  therefore  the  appellee  can  not  recover. 

The  doctrine  that  a  servant  can  not  recover  from  a  common 
master  for  an  injury  resulting  from  carelessness  or  negligence 
of  a  fellow  servant  in  the  same  line  of  employment,  if  the 
company  has  used  due  diligence  in  the  selection  of  competent 
agents  and  servants,  and  in  providing  safe  and  suitable  ma- 
chinery and  road  bed,  has  been  fully  established  by  cases  de- 
termined in  this  court:  Honner  v.  III.  Cen.  R.  R.  Co.  15  111. 
550 ;  Rl.  Cen.  R.  R.  Co.  v.  Cox,  21  111.  25 ;  C.  and  A.  R.  R.  v. 
Murphy,  53  111.  336. 

There  are  some  duties  that  the  company  itself  can  not  del- 
egate to  servants  so  as  to  avoid  responsibility.  It  is  the  im- 
perative duty  of  the  company  to  provide  suitable  and  safe 
machinery  for  the  use  of  their  employees,  and  a  safe  and  se- 
cure road  bed.  C.  and  A.  R.  R.  Co.  v.  Shannon,  43  111.  338; 
a  and  N.  W.  R.  R.  Co.  v.  Swett,  45  111.  197. 

In  the  latter  case  cited,  it  was  held  that  the  doctrine,  an 
action  will  not  lie  by  a  servant  against  his  principal  for  an  in- 
jury sustained  through  the  fault  of  a  fellow  servant,  applies 
only  to  cases  where  the  injury  complained  of  occurs  without 
the  fault  of  the  principal,  either  in  the  act  which  caused  the 
injury,  or  the  employment  of  the  person  who  caused  it. 

It  will  be  conceded  that,  if  the  employees  in  charge  of  the 
train  were  incompetent  and  unskillful,  and  that  it  was  through 
their  negligence  or  unskillfulness  that  ^Sullivan  was  injured, 
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and  that  the  company  was  guilty  of  negligence  in  the  employ- 
ment or  retention  of  such  agents,  that  then  the  company  is 
liable. 

Through  whose  fault,  then,  did  the  accident  happen,  and 
was  the  company  in  any  manner  guilty  of  carelessness  or  neg- 
ligence in  regard  to  the  cause  that  produced  the  injury,  or  in 
the  employment  or  retention  in  their  service  of  the  person 
who  caused  it? 

It  appears  from  the  evidence  that  O'Keefe  was  in  charge 
and  had  control  of  the  hands  employed  on  the  train.  It  was 
his  duty  to  hire  and  discharge  them,  and  to  direct  their  move- 
ments. In  a  certain  sense  he  had  charge  of  the  entire  train 
and  its  management;  and,  as  Morse,  the  superintendent  of  the 
Jacksonville  division  of  appellant's  road,  states,  "  In  fact,  the 
conductor  and  engineer  were  to  some  extent  under  his  charge." 
It  was  through  his  instruction  that  the  train  was  separated, 
and  when  the  detached  portion  failed  to  reach  the  desired 
point,  it  was  through  his  direction  to  the  conductor  that  the 
engine  moved  up  that  caused  the  fatal  injury. 

It  is  true,  as  the  witnesses  state,  that  the  engineer  was  not 
bound  to  and  would  not  obey  signals  from  O'Keefe,  but  it  is 
also  true  that  signals  from  him  to  the  conductor  would  be  re- 
peated by  the  conductor  to  the  engineer,  and  then  be  obeyed. 
Such  was  the  fact  in  the  present  instance.  O'Keefe  signalled 
the  conductor  to  move  up  the  engine  and  cars,  and  push  the 
detached  cars  across  the  bridge,  which  was  accordingly  done. 

Whether  O'Keefe  was  a  careful  and  competent  man  when 
he  was  first  employed  by  the  company,  is  not  now  a  material 
inquiry.  The  controlling  question  is,  whether  he  was  an  unfit 
person  for  his  position  at  the  time  of  the  injury  to  Sullivan, 
and  whether  the  company  knew  of  his  incapacity,  or  could 
have  known  it  by  the  exercise  of  reasonable  diligence.  Upon 
this  question  there  is  a  great  deal  of  testimony  in  the  record, 
and  much  of  it  is  very  conflicting.  We  must  regard  the  ver- 
dict of  the  jury  as  settling  the  question  of  the  incapacity  and 
unfitness  of  O'Keefe  for  his  position,  against  the  appellant. 
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Upon  a  careful  examination  of  the  evidence,  we  are  not  pre- 
pared to  say  that  the  verdict  is  not  warranted  by  the  evidence, 
or  that  it  is  even  against  the  weight  of  the  evidence. 

There  is  evidence  tending  to  establish  the  fact  that  O'Keefe 
was  under  the  influence  of  liquor;  as  the  witness  expresses  it, 
he  was  "kind  of  wild"  on  the  day  of  the  injury  to  Sullivan. 
His  conduct  on  that  occasion  was  certainly  reckless.  The 
train  was  cut  in  two  by  his  order,  without  any  notice  to  the 
hands  on  it,  and  one  part  thrown  against  the  other  with  great 
violence.  There  is  some  conflict  in  the  evidence  as  to  the  ex- 
act position  of  O'Keefe  on  the  train,  but  it  is  certain  that  he 
was  near  enough  to  have  given  the  men  warning  of  the  ap- 
proaching danger.  It  was  his  plain  duty  to  give  this  notice, 
and  it  was  gross  and  culpable  negligence  to  omit  it. 

It  was  rather  unusual  to  cut  a  train  in  two  in  that  manner, 
and  it  seems  to  us  that  no  prudent  man  would  do  it  without 
giving  the  hands  notice  that  they  might  guard  against  danger. 

The  evidence  tends  to  show  that  O'Keefe's  character  as  an 
intemperate  man  must  have  been  known  to  the  officers  of  the 
company.  His  habits  in  that  regard  were  so  notorious  among 
the  men,  and  so  long  continued,  that  we  do  not  see  how  it  is 
possible  that  they  were  not  known  to  the  division  superintend- 
ent. If  the  officers  of  the  company  knew  O'Keefe's  habits  in 
regard  to  getting  drunk,  it  was  gross  negligence  in  the  com- 
panv  to  keep  him  in  that  position  after  that  fact  became 
known. 

The  work  in  which  Sullivan  was  engaged  was  dangerous, 
even  when  controlled  by  careful  and  prudent  men.  The  lives 
of  men  thus  engaged  ought  not  to  be  exposed  to  further  haz- 
ard by  being  placed  under  the  control  of  intemperate  or 
reckless  men.  To  do  so  is  gross  negligence,  and  the  guilty 
company  ought  to  respond  in  damages  for  any  injury  that  may 
result  from  such  conduct. 

It  is  insisted  that  the  injury  was  the  result  of  carelessness 
on  the  part  of  Sullivan,  and  therefore  the  appellee  can  not  re- 
cover. 
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We  do  not  so  understand  the  evidence.  It  is  true  that  he 
did  not  select  the  most  secure  position  on  the  train.  It  ap- 
pears from  the  evidence  that  he  had  not  been  long  in  the  ser- 
vice of  the  company,  and  it  may  be  presumed  that  he  was  not 
familiar  with  the  safest  position  on  the  train.  A  number  of 
witnesses  concur  in  stating  that  O'Keefe  had  not  previously 
given  any  direction  as  to  the  position  the  men  should  occupy 
when  the  train  was  in  motion.  No  train  had  ever  been  sev- 
ered and  thrown  together  in  this  manner  since  the  employment 
of  Sullivan,  and  it  is  not  unreasonable  to  suppose  that  he 
could  not  have  anticipated  such  conduct  on  the  part  of 
G'Keefe. 

If  it  be  conceded  that  Sullivan  was  guilty  of  negligence  in 
the  position  he  occupied,  it  was  slight  in  comparison  with  that 
of  the  appellant,  and  w^ould  not  bar  the  appellee's  right  of  re- 
covery. 

It  is. assigned  for  error  that  the  court  refused  to  give  the 
seventh  and  tenth  instructions  asked  for  by  appellant. 

So  far  as  the  seventh  instruction  announces  any  principle 
of  law,  it  was  given  by  the  court  in  the  fifth  of  the  series 
given  on  behalf  of  the  appellant,  and  there  was  no  error  in 
the  court  in  refusing  to  give  it  a  second  time. 

It  may  be  conceded  that  the  tenth  instruction,  which  was 
refused  by  the  court,  states  a  correct  principle  of  law,  but  the 
same  principle  was  substantially  stated  in  the  first  of  the  ap- 
pellee's instructions. 

It  is  very  apparent,  from  the  smallness  of  the  verdict,  that 
the  jury  did  not  give  any  damages  by  way  of  solace,  or  on 
account  of  the  bereavement  of  the  appellee,  and  hence  the 
appellant  was  in  nowise  prejudiced  by  the  refusal  of  the  court 
to  give  the  tenth  instruction.  It  seems  that  the  jury  omitted 
to  do  the  very  thing  that  the  instruction  was  intended  to  tell 
them  they  should  not  do. 

Objections  are  taken  to  some  of  the  instructions  given  on 
behalf  of  the  appellee.  It  is  true  that  some  of  them  are  not 
as  accurately  drawn  as  they  should  have  been,  yet,  when  the 
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entire  instructions  given  on  behalf  of  the  appellee  and  appel- 
lant are  considered  together,  they  present  a  sufficiently  accu- 
rate view  of  the  law  as  applicable  to  the  facts  of  the  case,  and 
were  all  that  was  required  by  the  jury  to  enable  them  to  ren- 
der an  intelligent  verdict  on  the  evidence. 

Although  some  slight  errors  may  appear  in  the  record,  we 
can  see,  from  an  examination  of  the  evidence,  that  substantial 
justice  has  been  done,  and  if  the  trivial  errors  that  may  ap- 
pear were  corrected,  and  another  trial  ordered,  the  result 
would  necessarily  be  the  same.  In  the  view  that  we  have 
taken  of  the  evidence,  another  trial  will  be  of  no  benefit  to 
the  appellant. 

No  material  error  affecting  the  merits  of  the  case  appear- 
ing, the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Boaed  of  Trustees  of  Schools,  etc. 

V. 

The  People  ex  rel.  The  Toledo,  Wabash  and  Western 
Railway  Company. 

1.  Municipal  corporations — limitation  of  their  powers.  Section  5  of 
article  9,  of  the  constitution  of  1848,  is  a  limitation  upon  the  legislative 
power,  and  confines  the  grant  of  the  right  of  taxation  to  corporate  authori- 
ties and  for  corporate  purposes. 

2.  Same — school  trustees.  Trustees  of  school  districts  are  not  known  to 
the  constitution  as  municipal  corporations  which  may  be  vested  with 
power  to  collect  taxes. 

3.  Though  the  legislature  might  confer  upon  the  authorities  of  school 
districts  power  to  assess  and  collect  taxes  for  the  purposes  of  instruction, 
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it  had  iioue  to  authorize  such  taxation  for  entirely  different  purposes — 
Buch  as  the  construction  of  railroads. 

4.  The  act  of  levying  and  collecting  a  tax  by  a  municipal  corporation 
must  have  legitimate  relation  to,  and  grow  out  of  the  purpose  for  which 
the  corporation  is  created. 

Appeal  from  the  Circuit  Court  of  Macoupin  county ;  the 
Hon.  H.  M.  Vandeveee,  Judge,  presiding. 

This  was  a  petition  for  a  mcmdamus  to  compel  the  trustees 
of  schools  of  township  number  7  north  of  range  number  6 
west  of  the  third  principal  meridian,  to  issue  township  bonds 
in  aid  of  the  construction  of  a  railroad,  in  compliance  with  a 
subscription  previously  made  in  consideration  of  the  passage 
of  its  track  through  their  township.  The  subscription  was 
made  after  an  affirmative  vote  of  the  qualified  electors  of  the 
township,  under  the  provisions  of  the  act  of  January  23d, 
1869,  amendatory  of  the  charter  of  the  Decatur  and  East  St. 
LfOuis  Railway  Company,  authorizing  such  subscription — that 
company  having  been,  before  commencement  of  the  suit,  consol- 
idated with  the  relator  herein.  The  railroad  company,  having 
complied  with  the  terms  of  subscription  by  completing  the 
track  through  the  township,  demanded  the  bonds.  The 
trustees  refused  to  issue.  Upon  petition  mandamus  was  issued 
out  of  the  circuit  court  ordering  compliance.  The  trustees 
filed  a  demurrer,  which  being  overruled,  judgment  was  entered, 
followed  by  appeal  to  this  court. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Mr.  John  I.  Rinakee,  for  the  appellee. 

Mr.  Justice  Thoenton  delivered  the  opinion  of  the  Court : 

A  peremptory  writ  of  mandamus  was  awarded  by  the  circuit 
court,  commanding  the  board  of  trustees  to  issue  and  deliver 
to  the  railway  company,  in  aid  of  its  road,  certain  bonds,  in 
pursuance  of  a  vote  of  the  people. 
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The  county  of  Macoupin  was  not  under  township  organiza- 
tion, and  the  law  authorized  the  trustees  of  schools  to  act  as 
judges  of  elections,  and  provided  for  a  submission  to  the 
voters  of  the  township  of  the  question  of  subscription  to  the 
capital  stock  of  the  railroad  corporation,  and  the  issue  of 
bonds  if  the  vote  was  in  favor  of  subscription.  Vol.  3,  Pri. 
Laws  1869,  277. 

This  is  the  first  instance  in  which  the  right  of  trustees  of 
schools  to  embark  in  railroad  enterprises  has  been  brought  to 
the  attention  of  this  court. 

If  the  legislature  had  no  power  to  clothe  the  trustees  with 
the  right  to  subscribe  to  the  stock  of  the  road,  then  the  man- 
damus  was  improperly  awarded.  We  propose  to  consider  only 
the  question  of  power,  for  if  it  did  not  exist  the  case  must  be 
determined  against  the  relator. 

The  act  which  authorizes  the  subscription  also  provides 
that,  after  the  issue  and  delivery  of  the  bonds,  the  trustees  of 
schools  shall  levy  a  tax  sufficient  to  meet  and  defray  the  in- 
terest and  principal  of  the  indebtedness  incurred. 

Section  5  of  article  9,  of  the  constitution  1848,  provided 
that  "the  corporate  authorities  of  counties,  townships,  school 
districts,  cities,  towns  and  villages  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  purposes." 

This  section  was  a  limitation  upon  legislative  power,  and 
confined  the  grant  of  the  right  of  taxation  to  corporate 
authorities  and  for  corporate  purposes.  Harward  v.  St  Clair 
Drainage  Co.  51  111.  130. 

Under  our  system  of  State  government,  counties,  townships, 
cities,  towns  and  villages  are  but  different  parts  of  the  ma- 
chinery which  constitutes  the  State.  They  have  the  power  to 
establish,  improve  and  control  public  highways  and  streets, 
and  the  legislature  might  confer  upon  them  the  power  to  as- 
sess and  collect  taxes,  for  purposes  intimately  connected  with 
their  organization  and  essentially  conducive  to  their  existence, 
and  their  advancement  from  a  new  and  sparse  settlement  to  a 
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progressive  civilization.  They  must  keep  pace  with  the  on- 
ward and  rapid  progress  around  them,  and  secure  the  means 
of  communication  with  the  markets  of  the  world.  Without 
this  they  would  perish,  and  the  object  of  their  formation 
would  be  thwarted. 

In  this  view  alone  have  the  courts  been  enabled  to  sustain 
laws  which  have  allowed  such  municipal  corporations  to  grant 
aid  to  railroads. 

But  no  one  has  been  bold  enough  to  advocate  that  these 
corporations  should  take  a  step  in  advance,  override  the  con- 
stitution and  engage  in  matters  wholly  disconnected  with  the 
object  of  their  creation.  They  can  not  be  endowed  with 
power  to  supply,  by  means  of  taxation,  the  funds  necessary 
for  the  creation  of  marble  palaces  and  costly  structures,  hoAV- 
ever  profitable  the  investment  might  prove  ;  they  can  not  en- 
gage in  trade  and  commerce  for  the  purpose  of  gain,  or  adorn 
and  embellish  and  beautify  for  the  pleasure  thereby  afforded. 
Such  projects  and  ^^wrsuits  appertain  to  the  citizen  and  pri- 
vate corporation  in  the  use  of  their  means,  but  are  wholly 
foreign  to  the  legitimate  business  and  object  of  a  municipal 
corporation. 

With  the  progress  of  society,  the  growth  of  population  and 
the  improvement  in  the  arts  and  machinery,  there  has  been 
a  vast  increase  in  our  commodities.  Thus  an  absolute  neces- 
sity has  been  created  for  the  interchange  of  products  and  for 
a  safe,  cheap  and  speedy  transit.  A  State,  and  consequently 
counties,  townships  and  cities,  which  are  its  general  parts,  can 
not  exist  without  improved  highways.  As  railroads  are  but 
improved  highways,  over  which  the  public  at  large  have  a 
right  of  passage,  there  is  great  plausibility,  if  not  strict  pro- 
priety, in  assuming  that  the  corporations  mentioned  may 
properly  aid  in  their  construction,  and  that  taxes,  thus  applied, 
are  for  corporate  purposes. 

Here  the  analogy  ceases.  There  is  not  the  remotest  similarity 
between  the  duties  of  trustees  of  schools  and  the  building  of 
a  railroad. 
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Trustees  of  schools  are  not  named  in  the  constitution. 
They  are  not  included  in  the  municipalities  which  may  be 
vested  with  power  to  assess  and  collect  taxes,  and  they  have 
never  been  authorized,  by  any  public  law,  to  assess  taxes  for 
any  purpose.  The  term  ''  townships,^^  in  section  6,  evidently 
refers  to  townships  formed  under  the  township  organization 
law,  and  the  legislature  could  only  clothe  "school  districts," 
and  not  school  trustees,  with  the  power  of  taxation. 

The  trustees  of  schools  were  not  "corporate  authorities^' 
within  the  meaning  of  the  constitutional  provision.  At  the 
time  of  their  election  they  had  no  power  of  taxation,  and  the 
voters  never  dreamed  that  such  power  would  be  conferred 
without  their  assent.  When  the  constitution  said  that  the 
corporate  authorities  of  "  school  districts "  might  be  vested 
with  the  right  of  taxation,  it  limited  the  power  of  the  legis- 
lature to  the  corporate  authorities  designated.  There  would 
have  been  no  object  in  naming  "  school  districts  "  if  the  legis- 
lature could  disregard  the  direction  and  substitute  other  per- 
sons, in  different  districts,  corporate  authorities.  The  desig- 
nation of  the  particular  authorities  must  exclude  all  others, 
or  there  would  be  no  limitation  and  the  section  would  be  a 
mere  waste  of  words. 

Even  if  the  power  had  been  granted  to  the  school  districts, 
the  taxes  would  not  be  assessed  for  a  corporate  purpose.  The 
constitution  restricted  the  use  of  the  taxes  to  corporate  pur- 
poses. In  determining  the  declared  purpose  we  must  regard 
alone  the  object  to  be  accomplished  by  the  school  district. 
Why  was  this  particular  corporation  named  in  the  constitu- 
tion? What  was  its  sole  purpose?  At  first  blush  every  mind 
must  conclude  that  the  end  to  be  attained  was  the  education 
of  the  people.  The  only  design  of  a  school  district  must  be 
to  give  instruction.  It  could  never  have  been  contemplated 
that  it  should  embark  in  railroad  and  other  enterprises  entire- 
ly foreign  from  the  aim  of  its  existence.  The  appropriation  of 
money  derived  from  taxation  by  a  school  district,  to  the  con- 
struction of  a  railroad,  is  not  for  a  corporate  purpose.    Neither 
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school  districts  nor  trustees  of  schools  have  any  special  in- 
terest in  the  object  to  be  accomplished,  and  in  granting  aid 
of  the  character  under  consideration,  the  principle  must  ever  be 
regarded  that  the  particular  interests  to  be  benefited,  or  those 
of  a  similar  kind,  must  be  under  the  control  of  the  authori- 
ties which  impose  the  tax. 

The  several  provisions  of  the  act  which  authorized  the 
trustees  of  schools  in  townships  to  hold  an  election,  subscribe 
stock,  and  issue  and  deliver  bonds  to  aid  in  the  construction 
of  railroads,  and  the  voters  in  such  township  to  vote  in  favor 
of  s\ich  subscription,  must,  then,  be  declared  unconstitutional. 

The  demurrer  to  the  alternative  writ  should  have  been 
sustained  and  the  peremptory  writ  of  mandamus  should  have 
been  refused. 

The  judgment  of  the  circuit  court  is  therefore  reversed 
and  the  proceeding  remanded. 

Judgment  reversed. 


The  Toledo,  Peoria  and  Waesaw  E..  E..  Co. 

V. 

Wm.  a.  Patteeson. 

1.  Railroads — reasonable  regulations.  A  railroad  compauj^  may  re- 
quire that  passengers  procure  tickets  before  riding  on  freight  trains,  and 
conductors  may  expel  from  the  cars,  at  regular  stations,  such  as  neglect  to 
comply  with  the  regulation. 

2.  Same.  Action  will  lie  and  damages  be  awarded  for  putting  off  a 
passenger  at  other  than  a  regular  station. 

3.  Measure  of  damages.  In  such  case,  damages  may  be  recovered 
for  the  actual  injury  or  loss  proven  to  have  been  sustained,  being  in  the 
nature  of  compensation. 
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4.  Vindictive  DAMAGES.  If  no  circumstances  of  aggravation  be  shown, 
and  no  evil  motive  be  imputed,  tlien  vindictive  damages  should  not  be 
given. 

5.  Instructions.  In  the  absence  of  proof  that  injury  and  indignity 
have  been  inflicted,  from  which  malice  may  be  shown  or  inferred,  it  is  error 
to  instruct  the  jury  upou  the  question  of  vindictive  damages.  Instructions 
must  relate  to  evidence  given,  not  to  a  presumed  state  of  facts. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Beowning  &  Bushnell,  for  the  appellant. 

Mr.  H.  W.  Deapee,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  the  appellee 
against  the  railway  company  for  expelling  him  from  one  of  its 
freight  trains. 

On  the  6th  of  June,  1870,  at  Ferris,  a  village  of  eight  or 
ten  houses,  the  appellee  entered  what  is  called  the  caboose 
car,  attached  to  a  freight  train  on  the  appellant's  road,  for  the 
purpose  of  being  carried  a  short  distance.  About  a  week  or 
ten  days  prior  to  this  time,  the  company  had  made  a  rule  or 
regulation,  forbidding  the  conductors  of  their  freight  trains 
to  receive  fare  from  passengers,  or  to  carry  on  such  trains  any 
passenger  who  had  not  a  ticket.  A  printed  order  of  the  com- 
pany, forbidding  the  carrying  of  passengers  without  tickets  on 
freight  trains,  was  posted  on  the  walls  of  the  public  room  of 
Orr's  hotel,  where  the  ticket  office  of  the  company  was  kept, 
and  tickets  sold. 

The  company  had  no  depot  at  Ferris,  but  used  a  platform 
in  front  of,  and  attached  to,  Orr's  hotel,  and  extending  thence 
to  the  railroad  track,  for  receiving  and  discharging  freight 
and  passengers ;  and  in  one  corner  of  the  bar-room,  which 
opened  on  to  tlie  platform,  was  a  counter  bannistered  around, 
on  which  stood  the  ticket  case  where  tickets  were  sold. 
20— 63d  III. 
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Soon  after  the  train  left  the  station  at  Ferris,  the  conductor 
passed  through  the  caboose  to  take  up  the  tickets  of  the  pas- 
sengers. The  appellee  had  none,  but  oifered  to  pay  his  fare, 
which  the  conductor  refused  to  accept,  but  immediately,  when 
about  half  a  mile  west  of  the  station,  stopped  the  train  and  re- 
quested the  appellee  to  get  out,  which  he  did.  He  then  walked 
back  to  the  station  at  Ferris,  and  thence  home  to  Carthage,  a 
distance  of  about  five  miles  in  all.  This  is  all  the  actual  injury 
sustained  by  the  appellee  as  disclosed  by  the  evidence,  except, 
perhaps,  the  loss  of  another  day  at  a  subsequent  time  in  going 
to  Keokuk  on  the  same  business.  The  jury  found  a  verdict 
for  the  plaintiff  of  $2100,  for  which  the  court  rendered  judg- 
ment. 

The  following  instruction  was  given  to  the  jury  at  the  in- 
stance of  appellee  : 

"The  court  further  instructs  the  jury  that  if,  from  the  evi- 
dence in  this  case,  they  should  find  a  verdict  for  the  plaintiff, 
in  assessing  plaintiff's  damages,  they  are  not  confined  to  the 
actual  damages  which  the  plaintiff' suffered  by  reason  of  being 
expelled  from  defendant's  cars  against  his  will,  but  the  jury 
may  take  into  consideration  the  annoyance,  vexation  and  de- 
lay caused  to  the  plaintiff  by  being  so  expelled,  and  also  the 
indignity  done  him  by  so  expelling  him  and  exposing  him  to 
the  ridicule  of  others." 

The  instruction  was  wrong  in  assuming  that  the  appellee 
had  suffered  indignity  and  been  exposed  to  ridicule.  And 
this  was  not  a  case  for  vindictive  damages.  There  were  no 
circumstances  of  aggravation  to  make  it  such.  The  appellee's 
own  account  of  the  transaction  is  that,  when  he  offered  to  pay 
his  fare,  the  conductor  replied  that,  under  the  orders  of  the 
company,  he  could  not  receive  it;  that  it  would  cost  him  his 
situation  to  do  so,  and  that  the  appellee  must  get  off. 

"The  conductor  treated  me  in  a  gentlemanly  manner,  ex- 
cept that  he  ordered  me  to  get  off;  he  was  not  rough  or  harsh 
about  it." 
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If  no  circumstances  of  aggravation  be  shown,  and  no  evil 
motive  be  imputed,  then  vindictive  damages  should  not  be 
given. 

In  Oity  of  Chicago  v.  3Iartin,  49  111.  245,  this  court  recog- 
nized the  doctrine,  "that  to  authorize  the  giving  of  exemplary 
or  vindictive  damages,  either  malice,  violence,  oppression  or 
wanton  recklessness  must  mingle  in  the  controversy.  The  act 
complained  of  must  partake  of  a  criminal  or  wanton  nature, 
else  the  amount  sought  to  be  recovered  must  be  confined  to 
compensation."  And  to  the  same  effect,  see  HaioJc  etal.  v. 
Ridgicaij,  33  111.  475  ;  Pierce  v.  Millay,  45  ib.  189  ;  Sedgwick 
on  Meas.  of  Dam.  4th  Ed.  522,  545,  664. 

It  was  a  wrongful  act,  in  violation  of  the  statute,  for  which 
the  company  is  liable,  to  put  the  appellee  out  of  the  car  elsewhere 
than  at  a  regular  station.  III.  Cent.  II.  B.  Co.  v.  Sutton,  42  111. 
439.  But  in  doing  so,  there  is  no  evidence  showing  maliceon 
the  part  of  the  company  or  the  conductor.  The  rule  was  a  rea- 
sonable one,  publicity  had  been  given  to  it,  and  reasonable 
facilities  were  afforded  for  procuring  tickets.  The  conductor, 
no  doubt,  was  acting  in  good  faith,  without  evil  motive,  in 
honest  supposed  obedience  to  a  reasonable  regulation  of  the 
company. 

We  will  do  no  more  than  to  refer  to  several  cases  of  similar 
violations  of  this  statute,  where  less  objectionable  judgments 
in  this  respect  have  been  reversed  because  the  damages  were 
excessive.  The  C.  B.  and  Q.  B.  B.  Co.  v.  Parks,  18  111.  460  ; 
Terr e  Haxde,  Alton  and  St.  Louis  B.  B.  Co.  v.  Vanalta,  21  111. 
188;  Chicago  and  Alton  B.  B.  Co.  v.  Boberts,  40  ib.  503;  C. 
and  N.  W.  B.  B.  Co.  v.  Peacock,  48  111.  254. 

'i'lic  instruction  was  erroneous,  the  damages  were  grossly 
excessive,  and  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The   Toledo,  Wabash  and  Western  Railway  Co. 

V. 

The  Jacksonville  Depot  Building  Co. 


1.  Contract — rescission  for  ireacJi — tenancy.  A.  teuaut  who  erects  a 
building  upon  the  land  of  another,  under  contract  for  mutual  occupation 
and  use,  may  sue  for  breaches  of  the  contract,  but  can  not  seek  a  rescission 
of  it  and  a  recovery  of  tlie  cost  of  the  building  upon  the  quantum  meruit 
unless  there  be  a  covenant  of  purchase.  A  resei'ved  right  to  purchase 
does  not  create  an  obligation  to  do  so. 

3.  Same — practice — misjoinder.  Counts  for  breaches  of  a  contract  and 
counts  for  rescinding  the  contract  itself  can  not  be  joined  in  the  same 
declaration,  since  in  the  one  case  the  subsisting  obligation  of  the  contract 
is  affirmed,  while  in  the  other  the  count,  in  effect,  denies  its  existence. 

Appeal  from  the  Circuit  Court  of  Morgau  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Mr.  Isaac  L.  Morrison,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

In  October,  1866,  the  Toledo,  Wabash  and  Western  Rail- 
way Company  and  the  Jacksonville  Depot  Building  Company 
made  a  contract,  the  material  portions  of  which,  so  far  as  con- 
cerns our  view  of  this  case,  Avere  as  follows:  The  railway 
company,  in  consideration  of  $1  and  of  the  covenants  entered 
into  by  the  building  company,  leased  to  the  latter  a  portion 
of  its  depot  ground  in  the  city  of  Jacksonville  for  the  con- 
struction of  a  passenger  depot  and  eating  house,  which  the 
building  company  undertook  to  erect  according  to  plans  fur- 
nished  by  the   engineer  of  the  railway  company.     The  last 
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named  company  agreed  to  occupy  a  certain  portion  of  the 
building  as  passenger  rooms,  baggage  rooms  and  offices,  and  to 
pay  as  rent  therefor  ten  per  cent  upon  the  cost  of  the  portion  of 
the  building  thus  occupied.  It  further  agreed  to  stop  all  pas- 
senger trains  20  minutes  for  meals,  so  long  as  the  building  com- 
pany should  retain  the  ownership  of  the  building.  The  build- 
ing company  covenanted  to  lease  that  portion  of  the  building 
which  was  to  be  occupied  for  the  uses  of  an  eating  house  only 
to  such  person  or  persons  as  should  be  approved  by  the  super- 
intendent of  the  railway  company.  A  statement  of  the  cost 
of  the  building  was  to  be  filed  in  the  office  of  the  railway 
superintendent,  and  if,  at  any  time  after  the  expiration  of  five 
years  from  its  completion,  that  company  should  desire  to  pur- 
chase the  building,  it  was  to  have  the  right  to  do  so,  by  giv- 
ing six  months  notice  and  paying  therefor  the  original  cost. 
The  lease  to  the  building  company  was  for  five  years  from 
the  completion  of  the  building,  as  a  fixed  term,  and  was  to 
continue  after  that  period  until  the  railway  company  should 
exercise  its  right  of  purchase,  the  option  being  left  wholly  to 
that  company. 

The  building  was  completed  at  a  total  cost  of  about  |28,000. 
The  railway  company  took  possession  of  its  allotted  rooms, 
and  the  eating  house  portion  was  rented,  with  the  consent  of 
the  company.  The  tenants  remained  two  years,  but  failed  to 
pay  the  rent.  The  building  company  applied  to  the  superin- 
tendent of  the  railway  company  for  his  consent  to  a  change  of 
tenants.  He  refused  to  consent  to  any  change,  and  finally 
the  former  company  compelled  these  tenants  to  leave,  and 
leased  to  a  new  tenant  without  the  consent  of  the  superintend- 
ent. At  the  end  of  about  two  months,  a  part  of  the  passenger 
trains  ceased  to  stop  for  meals,  and  soon  after  all  ceased  but 
one.  The  tenant  then  left,  and  the  appellee  has  not  since 
occupied  any  portion  of  the  building.  Notice  was  given  to 
appellant  that  it  would  be  held  responsible  for  all  damages, 
and  finally  this  suit  was  brought.  It  resulted  in  a  verdict 
and  judgment  for  $28,650.04  being  something  more  than  the 
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cost  of  the  building.     From  this  judgment  the  railway  com- 
pany appealed. 

AVe  are  very  clearly  of  opinion  that  the  appellant  had  no 
right,  under  a  just  interpretation  of  this  contract,  to  com- 
pel the  appellee  to  retain  a  tenant  who  refused  to  pay  his 
rent.  It  follows  that  they  were  in  the  wrong  in  ceasing  to 
stop  their  trains  for  meals,  if  the  new  tenant  kept  a  house  to 
which  no  reasonable  objection  could  be  made,  or  if  they  did 
this  without  reasonable  notice  to  the  appellee,  and  in  such 
event  the  appellant  could  be  made  to  respond  in  damages. 
But  in  this  case  the  action  was  not  brought  upon  the  contract. 
The  declaration  contained  only  the  common  counts.  The 
position  of  plaintiff's  counsel  is,  that,  in  consequence  of  the 
wrongful  action  of  the  defendant,  the  plaintiff  had  a  right  to 
treat  the  contract  as  rescinded,  and  to  recover  not  merely  the 
damages  accruing  from  the  loss  of  rent,  but  the  entire  value 
of  the  building.  The  circuit  court  so  held,  and  in  this  we 
think  there  was  error. 

Counsel  for  appellee  relies  upon  the  well  established  rule 
that,  where  work  has  been  done  or  goods  have  been  sold 
under  a  special  contract  prescribing  a  particular  mode  of  pay- 
ment, if  the  debtor  fails  to  discharge  his  obligations  in  the 
manner  required  by  the  contract,  the  creditor  may  treat  it  as 
rescinded,  and  recover  the  value  of  the  labor  or  goods  upon  a 
declaration  containing  only  the  common  counts.  If  a  con- 
tract has  been  faithfully  executed  by  one  party  according  to 
its  terms,  and  the  other  party  has  refused  to  execute,  the  party 
not  in  default  has  his  election  to  sue  upon  the  contract,  or  to 
treat  it  as  rescinded,  and  recover  upon  such  a  contract  as  the 
law  will  imply  from  the  circumstances  of  the  case.  This  rule 
has  been,  in  substance,  so  often  stated  that  it  is  needless  to 
cite  authorities. 

But  we  can  not  agree  with  the  counsel  for  appellee  that  the 
rule  applies  to  the  case  at  bar.  The  rule  requires  that  the 
goods  shall  have  been  actually  furnished  to  the  defendant,  or 
that  the  labor  shall  have  been  actually  performed,  so  as  to  be 
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incorporated  into  his  property.  His  liability  arises  from  the 
fact  that  what  was  the  property  of  the  plaintiifj  whether  in 
the  shape  of  goods  or  labor,  has  become  his,  and  justice  re- 
quires he  should  pay  for  it,  either  according  to  the  terms  of 
the  agreement  or  independently  of  it,  and  upon  the  basis  of 
actual  value.  But  the  difficulty  in  the  present  case  is,  that 
the  labor  and  materials'which  went  to  the  construction  of  this 
building  have  not  become  the  property  of  the  defendant,  and 
there  never  was  an  agreement  that  they  should  become  its 
property.  The  building  was  erected  on  land  which,  by  virtue 
of  the  lease,  belonged  to  the  plaintiff  for  the  term  of  five  years, 
and  which  will  continue  to  belong  to  it,  without  limit  of  time, 
unless  the  defendant  shall  voluntarily  decide  to  become  the 
owner  by  paying  its  cost.  The  defendant  has  not  even  pos- 
session. There  is  nothing  here  upon  which  the  law  can  raise 
an  implied  contract.  To  do  so,  would  be  to  compel  the  de- 
fendant to  purchase  property  which  it  never  undertook  to 
purchase  at  any  price,  and  which  it  is  under  no  obligation  to 
purchase.  Admitting  it  has  violated  its  covenants,  still  we 
have  no  right  to  compel  it  to  buy  this  property  as  a  penalty. 
If  it  had  undertaken  to  do  certain  things  as  a  payment  for 
the  house,  by  the  doing  of  which  the  house  was  to  become  its 
property,  and  had  refused  to  perform  its  express  undertakings, 
then  we  might  say  that,  having  failed  to  pay  in  the  manner 
agreed  upon,  it  should  be  compelled  to  pay  the  real  value. 
But  the  covenants  into  which  the  defendant  entered,  though 
undoubtedly  the  inducement  to  the  plaintiff  to  build,  were, 
nevertheless,  not  covenants  the  performance  of  which  would 
effect  a  purchase  of  the  building.  Herein  lies  the  distinction 
between  this  case  and  that  class  of  cases  upon  which  plaintiff's 
counsel  relies,  and  the  distinction  is  radical. 

The  plaintiff  is  in  the  position  of  a  lessee  of  real  estate  who 
has  erected  on  the  leased  premises  valuable  improvements, 
which  the  landlord  has  a  right  to  buy,  but  which  he  is  under 
no  obligation  to  buy.     The  landlord,  however,  has  agreed  to 
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do  certain  things  which  would  make  the  use  of  these  improve- 
ments profitable  to  the  lessee.  This  agreement  has  been  vio- 
lated, and  the  tenant  can  recover  whatever  damages  he  has 
suffered,  but  he  can  not  compel  the  landlord  to  buy  the  im- 
provements. 

In  the  case  at  bar,  if  the  defendant  has  violated  its  contract 
without  justification,  and  made  it  impossible  for  the  plaintiff 
to  let  the  house  at  a  reasonable  price,  the  latter  can  recover 
from  the  defendant  the  rent  thus  lost,  as  damages,  and  this  it 
may  do  by  a  series  of  actions,  from  year  to  year,  so  long  as 
the  defendant  persists  in  the  alleged  wrong.  But  the  action, 
in  its  present  form,  can  not  be  maintained. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Jacob  H.  Paulin 

V. 

William  J.  Howsee. 

1.  Instructions — must  rest  upon  evidence.  InstructioDS,  based  upon 
Buppositious  facts,  not  proven  on  the  trial,  tend  to  mislead  the  jury  by  in- 
ducing  them  to  presume  facts  not  shown. 

2.  Trespass  by  minors — when  parent  not  liable  for.  A  father  is  not, 
nor  can  he  be  held  responsible  for  the  unauthorized  trespass  of  his  minor 
children.  In  that  respect  the  child  occupies  the  same  relation  to  the  father 
as  does  a  servant, 

3.  Same — compromise.  An  offer  of  the  father  to  pay  a  sum  by  way  of 
condpromise  to  avoid  a  law  suit,  is  not,  unless  accepted,  a  ratification  of 
the  son's  act. 
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4.  Same — admissions.  It  is  au  elementary  principle  of  the  law  tliat 
a  proposition  made  by  one  party  to  the  other  simply  for  the  purpose  of 
eflfecting  a  compromise,  is  not  binding  unless  accepted,  and  can  not  be 
shown  on  trial  as  evidence  of  an  admission  of  facts. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Beason  &  Bt^inn,  for  the  appellant. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  before  a  justice  of  the  peace  by- 
appellee,  against  appellant,  and  subsequently  removed  into 
the  Logan  circuit  court.  The  recovery  was  had  in  the  court 
below  for  an  alleged  trespass,  committed  by  the  son  of  appel- 
lant, in  worrying  one  of  appellee's  hogs  with  dogs  so  that  the 
animal  died.  From  a  careful  examination  of  the  evidence 
in  the  record,  we  are  constrained  to  believe  it  is  very  slight 
upon  which  to  base  a  recovery,  even  if  appellant  had  ordered 
his  son  to  turn  the  hog  out  of  the  field.  The  boy  was  intro- 
duced as  a  witness  by  appellee,  and  he  swore  that  the  dogs  did 
not  injure  the  hogs,  and  that  he  did  not  beat  them  with  clubs 
or  any  other  instrument.  Again,  Neering  testified  that  he  had 
a  dog  that  would  drive  stock  out  of  the  field  without  being  set 
upon  them;  that  he  was  severe  upon  stock  ;  that  on  the  morn- 
ing of  the  day  the  animal  was  injured  he  heard  a  hog  squeal- 
ing in'  the  direction  of  appellant's  pasture,  and  he  does  w(t> 
know  whether  or  not  his  dog  was  then  worrying  the  hcg. 
Again,  when  found  the  hog  was  a  considerable  distance  from 
the  place  where  it  is  alleged  the  injury  was  done.  From  all 
this  evidence,  it  is,  to  say  the  least,  extremely  doubtful  whether 
appellant's  son  caused  the  injury  from  which  the  hog  died. 

Again,  the  court  erred  in  giving  appellee's  instruction.  It 
is  this: 

"The  court  instructs  the  jury  that  if  the  dogs  of  the  de- 
fendant were  set  on  the  hogs  of  the  plaintiff  by  defendant's  son, 
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and  the  boy  had  been  previously  instructed  to  dog  or  drive 
plaintiff's  hogs  out  of  the  field  of  defendant,  then  the  juiy 
may  presume,  if  they  so  believe,  from  the  evidence,  the  boy 
was  following  his  father's  instructions  in  setting  the  dogs  on 
plaintiff ^s  hogs,  if  tlie  jury  believe,  from  the  evidence,  that 
the  boy  did  set  the  dogs  on  the  hogs  of  the  plaintiff." 

This  instruction  is  not  based  upon  the  evidence.  So  far 
from  there  being  evidence  that  appellant  had  previously  di- 
rected his  son  to  set  the  dogs  after  appellee's  hogs,  they  both 
swear  that  no  such  directions  were  given;  that  he,  on  a  previ- 
ous occasion,  simply  directed  that  the  boy  turn  the  hogs  out 
of  the  inclosure.  Yet  this  instruction  assumes  there  was 
such  evidence  in  the  record.  It  was  calculated  to  mislead, 
and,  on  the  slight  evidence  in  the  case,  it  no  doubt  did  mis- 
lead, as  with  such  evidence  there  would  have  been  a  very 
different  question  presented.  It  might  be  that  the  jury 
could  have  presumed,  had  there  been  evidence  that  appel--  j 
lant  had,  on  a  previous  occasion,  directed  his  son  to  set  the  ' 
dogs  after  the  hogs,  that  he  had  a  general  authority  to  do  so, 
but  even  had  there  been  such  evidence,  it  was  not  the  prov-  j 
ince  of  the  court  to  determine  and  tell  the  jury  what  it  proved. 
That  was  for  the  jury.  This  instruction  was  manifestly 
wrong  and  should  not  have  been  given. 

The  court  should  have  given  the  instruction  asked  by  ap- 
pellant and  refused  by  the  court.     It  is  this : 

"The  court  further  instructs  the  jury  that  any  proposition 
made  by  Paulin,  (the  defendant,)  to  the  plaintiff,  for  the  pur- 
pose of  compromising  this  suit,  unless  his  proposition  was 
accepted  by  the  plaintiff,  Avould  not  be  a  ratification  of  the 
act  of  the  son  in  doging  the  hog,  and  the  jury  should  not 
take  any  such  propositions  into  consideration." 

It  is  an  elementary  principle  of  the  law  that  a  proposition 
made   by  one  party  to  the  other  simply  for  the  purpose  of 
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effecting  a  compromise,  is  not  binding  unless  it  is  accepted. 
Parties  have  the  right  to  buy  their  peace,  and  it  woukl  be  un- 
just to  hold  such  unaccepted  propositions  as  binding  as  admis- 
sions. They  are  always  made  with  a  view  to  avoid  litigation 
and  never  as  admissions  of  facts,  and  it  is  unreasonable  to 
hold  that  a  party,  by  such  a  proposition,  intends  to  do  what 
he  does  not  contemplate  and  could  never  intend.  No  one  can 
reasonably  say  that  a  party  who  offers  to  pay  a  sum  to  avoid 
litigation,  intends  to  admit  that  sum  to  be  due,  any  more  than 
if  he  offers  to  pay  a  sum  of  money  for  an  article  of  property, 
he  thereby  admits  the  sum  offered  to  be  owing  to  the  person 
to  whom  the  proposition  is  made.  In  the  one  case  he  offers 
to  purchase  his  peace,  in  the  other  he  offers  to  purchase  prop- 
erty. 

We  fail  to  perceive  any  evidence  upon  which  to  base  the 
modification  of  the  instruction  given  for  appellant.  If  the 
son  acted  without  authority  from  his  father,  then  the  father 
was  not  liable.  A  father  is  not,  nor  can  he  be  held  responsi- 
ble for  the  unauthorized  trespasses  of  his  minor  children. 
In  that  respect  the  child  occupies  the  same  relation  to  the 
father  as  does  a  servant.  He  is  liable  for  the  acts  of  either 
when  performed  under  his  directions  or  in  the  course  of  their 
general  employment;  but  not  for  their  trespasses  committed 
independent  of  their  employment  or  not  under  directions.  It 
Avas  a  question  for  the  jury  whether  the  son  was  acting  under 
tlie  general  or  special  orders  of  appellant,  and  if  they  found 
he  was  not,  then  there  was  no  evidence  from  which  they  could 
infer  a  ratification,  unless  it  was  the  offer  to  compromise,  and 
we  have  seen  that  could  have  no  such  effect. 

For  the  errors  indicated  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  Biggins 

V. 

Geoege  L.  Brockman  et  ux. 

1.  Lien  on  real  estate — when  discharged  by  mortgagee  becoming  the  puV' 
chaser.  When  a  sheriff,  on  selling  land  upon  execution,  announces  that 
the  sale  is  made  subject  to  a  prior  lien,  and  bidders  so  understand  it,  the 
holder  of  the  lien,  by  purchasing  and  forfeiting  his  title  in  default  of  re- 
demption, not  only  extinguishes  his  lien  upon  the  land,  but  loses  his  remedy 
on  the  note  secured  by  it. 

2.  If,  under  such  circumstances,  he  obtains  the  property  at  far  less  than 
its  real  yalue,  unless  the  amount  of  his  lien  be  added  to  the  bid,  he  ought 
to  be  equitably  estopped  from  denying  that  he  purchased  the  property 
subject  to  the  prior  lien,  and  under  the  obligation  to  discharge  it  as  de- 
volved on  other  bidders. 

3.  The  law  will  charge  the  indebtedness  upon  the  land,  and  it  will  be 
presumed  to  have  been  discharged  as  soon  as  the  title  becomes  vested  in 
the  holder  of  the  indebtedness,  on  the  principle  that  a  party  may  not  sue 
himself  at  law  or  in  equity. 

4  Equity  may  set  aside  a  judgment  upon  a  note  which  is  shown  to 
have  been  satisfied  by  such  purchase  by  the  holder. 

5.  Parties — witness.  Kfeme  covert,  whose  separate  property  is  sought 
to  be  made  subject  to  the  payment  of  her  husband's  debt,  may  resort  to  a 
court  of  equity  by  joining  him  in  a  bill  to  set  aside  a  fraudulent  judgment, 
and  may  testify  in  her  own  behalf. 

Appeal  from  the  Alton  City  Court ;  the  Hon.  H.  S.  Baker, 
Judge,  presiding. 

Mr.  Wm.  S.  Field,  for  the  appellant. 

Mr.  Charles  P.  Wise,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  object  of  the  bill  in  this  case  is  to  enjoin  and  set  aside 
as  null  and  void  a  certain  judgment  in  attachment,  obtained 
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by  the  appellant  against  the  appellee  George  L.  Brocknian, 
at  the  September  term,  1870,  of  the  Alton  city  court,  on  the 
ground  that  it  was  fraudulently  obtained. 

No  personal  service  was  had  on  the  defendant  Brockman, 
and  it  is  claimed  that  neither  of  the  appellees  had  any  actual 
no:ici'  of  the  pendency  of  the  suit  previous  to  the  rendition 
of  the  judgment  at  that  term  of  the  court.  It  is  alleged  that 
the  effects  in  the  hands  of  the  persons  summoned  as  gar- 
nishees belonged  to  the  appellee  Mrs.  Olive  Brockman  and 
her  daughter,  Mrs.  Dougherty. 

Pending  the  proceedings  against  the  garnishees,  and  before 
any  final  action  was  had,  this  suit  was  instituted  and  the 
injunction  awarded. 

The  facts  upon  which  the  appellees  predicate  their  right  to 
relief  are  substantially  as  follows:  On  the  14th  day  of  Janu- 
ary, 1863,  the  appellee  George  L.  Brockman  was  indebted  to 
appellant  in  the  sum  of  $1600,  and,  to  secure  the  payment  of 
the  note  given  for  the  same,  the  appellees  executed  a  deed  of 
trust,  in  which  Henry  Basse  was  named  as  trustee  for  the  par- 
ties. The  note  secured  by  the  deed  of  trust  became  due  in 
four  years  after  date. 

In  1868,  at  the  April  term  of  court,  five  several  judgments 
were  obtained  against  the  appellee  George  L.  Brockman, 
amounting,  in  the  aggregate,  to  some  $2500.  The  appellant 
purchased  three  of  these  judgments  at  a  discount,  and  had  the 
same  assigned  to  him,  so  that  he  had  the  control  of  them.  At 
the  instance  of  the  owners  of  these  several  judgments,  the 
sheriff  levied  the  executions  issued  thereon  on  the  equity  of 
redemption  of  the  appellees  in  the  property  described  in  the 
deed  of  trust.  The  property  was  regularly  advertised  and 
sold  by  the  sheriff,  and  at  the  sale  the  appellant  became  the 
purchaser  for  the  sum  of  $5000.  After  the  payment  of  the 
full  amount  of  the  several  executions,  the  balance  of  the  pur- 
chase money  was  paid  over  by  the  sheriff  to  Mrs.  Brockman. 
The  sheriff's  sale  was  made  in  October,  1868,  and  after  the 
note  secured  bv  the  deed  of  trust  had  become  due. 
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The  property  was  not  redeemed  from  the  sheriiPs  sale,  and 
the  title  ultimately  matured  in  the  appellant.  In  considera- 
tion that  Mrs.  Brockman  would  release  her  ri^ht  of  dower 
and  surrender  possession  of  the  premises,  appellant  paid  her 
the  farther  sum  of  |50.  Under  this  latter  agreement,  the 
appellant  obtained  possession,  and  has  enjoyed  the  premises 
ever  since. 

The  principal  questions  involved  in  the  case  are,  whether 
the  appellant,  in  fact  or  in  law,  purchased  the  property  sub- 
ject to  his  own  prior  deed  of  trust,  and  if  so,  did  it  operate  to 
discharge  the  debt  secured  by  the  deed  of  trust? 

It  very  clearly  appears,  from  the  evidence,  that  the  property, 
at  the  time  the  appellant  purchased  it  at  the  sheriff's  sale,  was 
worth  much  more  than  the  amount  of  his  bid — fully  equal  to 
the  amount  of  the  bid  and  the  debt  secured  by  the  deed  of 
trust.  It  is  difficult  to  avoid  the  conviction  which  the  evidence 
tends  to  produce,  that  the  appellant  expressly  agreed  to  pur- 
chase the  property  subject  to  the  deed  of  trust.  To  this  effect 
is  the  testimony  of  Challacombe  and  other  witnesses  who  are 
wholly  disinterested  in  the  result  of  this  litigation. 

The  conclusion  is  unavoidable,  from  the  whole  evidence, 
that  the  appellant  knew  at  the  sale  that  parties  who  attended 
understood  that  the  property  was  being  sold  subject  to  his 
deed  of  trust,  and  that  by  no  word  or  act  on  his  part  did  he 
remove  that  impression.  He  procured  other  parties  to  bid 
for  him,  and  thus  he  obtained  the  property  for  far  less  than 
its  real  value,  unless  the  amount  of  the  debt  secured  by  the 
deed  of  trust  be  added  to  the  bid.  Under  such  circumstances, 
the  appellant  ought  to  be  equitably  estopped  from  denying 
that  he  purchased  the  property  subject  to  the  debt  secured 
thereon.  The  purchase  by  the  appellant  of  the  property  un- 
der this  state  of  facts,  in  equity  would  operate  as  a  payment 
or  extinguishment  of  the  debt  secured  by  the  deed  of  trust. 

In  Weiner  v.  Heintz  et  al.  17  111.  259,  it  was  held  that  "where 
two  titles  or  interests  in  land  become  united  in  the  same  per- 
son, in  the   same   right,   and   at   the   same   time,  as  that  of 


1872.]  Biggins  v.  Beockman  et  ux.  319 

Opinion  of  the  Court. 

mortgagor  and  mortgagee,  the  lesser  will  merge  in  tlie  greater 
estate  and  become  extinct,  unless  there  be  some  interest  or 
intention  to  the  contrary,  or  the  merger  would  work  an  injury 
to  some  one." 

In  this  instance  the  cestui  que  trust  purchased  the  equity  of 
redemption  of  the  appellees,  the  legal  title  being  held  by 
Basse  for  him — the  whole  title  to  the  land  becoming,  by  rea- 
son of  the  purchase,  vested  in  him.  Under  such  circumstances, 
as  a  question  of  law,  the  purchaser  is  presumed  to  have  bought 
the  land  at  its  value,  less  the  amount  of  indebtedness  secured 
thereon,  and  equity  will  not  permit  him  to  hold  the  land  and 
still  collect  the  debt  from  the  mortgagor.  The  law  will  charge 
the  indebtedness  upon  the  land,  and  it  will  be  presumed  to 
have  been  discharged  so  soon  as  the  title  becomes  vested  in 
the  holder  of  the  indebtedness,  on  the  principle  that  a  party 
may  not  sue  himself  at  law  or  in  equity. 

The  views  here  expressed  are  fully  sustained  by  the  case  of 
Booker  v.  Anderson  et  ux.  35  111.  66.  In  that  case  a  trustee 
sold  lands  under  a  power  conferred  upon  him  by  a  deed  of 
trust,  giving  notice  at  the  sale  of  a  prior  mortgage.  The 
cestui  que  trust  became  the  purchaser,  and  afterwards  paid  the 
debt  secured  by  the  prior  mortgage.  It  was  held  that,  in  dis- 
charging the  prior  incumbrance,  the  purchaser  under  the 
junior  incumbrance  only  acted  in  conformity  with  the  terms 
of  the  sale,  and  was  thereby  only  paying  a  part  of  the  pur- 
chase money. 

We  regard  the  principles  of  this  case  as  conclusive  of  the 
one  at  bar.  If  the  testimony  is  to  be  credited,  the  sheriff 
gave  notice  that  the  property  would  be  sold  subject  to  the 
debt  of  the  appellant.  The  parties  present  so  understood  the 
terms  of  the  sale,  and  this  fact  was  also  known  to  the  appel- 
lant himself  If  the  appellant  did  not  intend  to  buy  subject 
to  his  own  incumbrance,  he  ought  to  have  given  notice  that 
the  purchaser  Avould  take  the  premises  discharged  from  the 
lien  created  by  the  deed  of  trust,  and  that  he  would  look  to 
the   maker  of  the  note  for  his  security,  and  not  to  the  land. 
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This  he  did  not  do.  The  law  will  presume  that  he  got  the 
property  at  less  than  its  value,  by  the  amount  of  the  incum- 
brance; hence,  the  holder  of  the  indebtedness  being  the  pur- 
chaser, the  debt  must  be  regarded  as  being  extinguished  by 
the  act  of  purchase. 

The  judgment  in  attachment  must,  therefore,  be  held  to  be 
fraudulent  as  to  appellees.  The  ajjpellant,  knowing  that  the 
indebtedness  of  Brockman  to  himself  was  extinguished  by  his 
act  of  purchase,  could  not  lawfully  institute  attachment  pro- 
ceedings, and  where  the  judgment  is  fraudulently  obtained,  a 
court  of  equity  has  the  undoubted  authority  to  declare  such  a 
judgment  null  and  void.  Webster  v.  JReid,  11  Howe,  437; 
Wing  v.  Wing,  9  Mod.  109;  Dobson  v.  Pierce,  12  N.  Y.  165. 

The  appellant  having  undertaken  to  subject  funds  claimed 
to  belong  to  the  appellee  Mrs.  Brockman  to  the  payment  of 
the  judgment  in  attachment,  she  had  the  undoubted  right  to 
institute  proceedings  to  protect  such  funds.  For  this  purpose, 
she  could  resort  to  that  forum  which  would  afford  the  speedi- 
est and  most  effective  remedy,  and,  for  this  reason,  we  are  of 
opinion  that  she  was  properly  made  a  co-complainant  in  the 
bill.  If  Mrs.  Brockman,  therefore,  was  a  proper  party  to  the 
bill,  then  the  objections  taken  to  the  competency  of  her  testi- 
mony are  untenable.  Estate  claimed  to  be  her  separate  prop- 
erty was  involved  in  the  litigation,  and,  under  the  statute,  it 
was  competent  for  her  to  testify  for  its  protection. 

No  error  appearing  in  the  record,  the  decree  is  affirmed. 

Decree  ajirmed. 
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Geokge  W.   Yocum 


John  T.  Smith. 

1.  Promissory  note — bona  fide.  The  holder  of  negotiable  paper,  in- 
dorsed before  maturity,  for  value,  and  without  notice  of  faults  which 
might  aflFect  its  validity  betweeu  the  antecedent  parties,  takes  it  unaffected 
by  fjicts  which  might  render  it  invalid  between  the  original  parties.  An 
exception  is  created  by  statute,  in  case  of  notes  obtained  by  fraud  and  cir- 
cumvention. ^ 

2.  Negligence  op  maker.  Unpardonable  negligence  attaches  to  the 
maker  of  a  promissory  note  containing  blanks  which  admit  of  being  filled 
so  as  to  increase  the  amount,  without  room  for  suspicion,  such  note  being 
evidently  intended  for  circulation. 

3.  If,  after  knowledge  of  the  alleged  alteration,  he  fail  to  put  the  bona 
fide  holder  on  his  guard,  until  after  maturity  of  the  note  and  threat  of  suit, 
he  is  too  late,  and  can  not  set  up  the  alteration. 

4.  If  the  negligence  of  one  influences  and  induces  an  act  whereby  an 
innocent  man  is  injured,  tlie  culpable  party  must'sustaiu  the  loss. 

Appeal  from  the  Circuit  Court  of  Sangamon  county  ;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Smith  against  Yocum, 
in  the  Sangamon  circuit  court,  on  a  promissory  note  made  by 
Yocum  to  the  order  of  T.  W.  Barbour  for  $320,  payable  in 
one  year,  dated  March  5,  1868,  which  had  been  indorsed  over 
to  M.  Matteson,  and  by  him  to  Smith,  a  few  days  after  its  date. 

On  June  8,  Smith  notified  Yocum  by  mail  that  he  had  pur- 
chased the  note,  advising  him  where  he  had  placed  it  for  pay- 
ment. March  16,  1869,  eleven  days  after  the  note  was  due, 
Smith,  by  mail,  demanded  payment  and  threatened  suit,  again 
giving  the  amount  of  the  note. 

Suit  was  brought  in  assumpsit,  the  declaration  containing  a 
special  count  upon  the  note  and  the  usual  common  counts. 
The  defendant  below  filed  sworn  pleas  of  the  general  issue 
21— 63d  III. 
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and  non  est  factum.  By  consent,  the  court  tried  the  case. 
Under  the  defendant's  plea,  non  est  factum,  it  was  proven  that 
the  note  was  made  originally  for  $300,  a  deed  to  a  patent  right, 
which  constituted  the  consideration  of  the  note,  containing  the 
same  amount;  and  in  support  of  his  plea,  Yocum  swore  that 
the  note  had  been  altered,  after  execution  and  delivery,  from 
$300  to  $320,  without  his  authority,  knowledge  or  consent. 
and  that  he  never  ratified  the  alteration. 

On  the  part  of  the  plaintiff.  Smith,  it  was  shown  that  he 
purchased  the  note  in  good  faith  and  for  a  valuable  considera- 
tion, soon  after  its  execution,  of  Matteson,  in  the  usual  course 
of  business,  and  that  though  he  notified  Yocum  of  the  fact 
and  the  amount  of  the  note,  he  received  no  notice  of  the  al- 
leged alteration,  nor  any  objection,  until  he  had  threatened 
suit  after  the  note  became  due.  He  also  swore,  and  was  sus- 
tained by  experts,  that  the  note  bore  on  its  face  no  evidence  or 
appearance  of  alteration. 

Upon  trial,  the  court  below  gave  judgment  for  the  amount 
of  the  note  as  declared  on,  with  interest.  The  defendant's 
motion  for  a  new  trial  was  overruled  and  the  case  brought  up 
on  bill  of  exceptions. 

Messrs.  Herndon  &  Oeendorff,  for  the  appellant. 

Messrs.  Stuaet,  Edwards  &  Browx,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  note  in  suit  was  purchased  in  good  faith  by  the  holder 
before  maturity,  and  was  duly  indorsed  to  him.  When  tiie 
note  was  signed,  a  blank  space  was  left  between  the  words 
"hundred"  and  "dollars,"  which,  it  is  claimed,  was  filled  by 
adding  the  words  "  and  twenty."  Experts  testified  that  the 
note  was  all  in  the  same  handwriting,  except  the  signature, 
and  that  there  was  no  appearance  which  would  cause  a  pru- 
dent man  to  suppose  that  it  had  been  altered.     The  original 


1872.]  YocuM  V.  Smith.  323 


Opinion  of  the  Court. 


note  has  been  sent  up  with  the  record,  and  there  is  nothino- 
upon  the  face  of  it  to  indicate  that  there  had  been  any  altera- 
tion. 

The  purchaser  was  a  bona  fide  hokler  of  the  note.  It  was 
indorsed  to  him  for  value,  in  the  usual  course  of  business,  and 
Avithout  notice  of  any  equities  between  the  antecedent  parties. 
It  was  in  form  perfect,  without  any  indications  of  alteration, 
and  M-as  current  negotiable  paper.  There  was  nothing  to  in- 
duce the  belief  that  there  was  any  infirmity  about  it,  and  no 
])roof  of  bad  faith  in  the  holder. 

Bills  of  exchange  and  promissory  notes  are  commercial 
paper,  and  are  regarded  with  favor,  on  account  of  their  gen- 
eral convenience  in  mercantile  affairs.  To  impeach  the  title 
of  the  purchaser  of  such  paper,  more  proof  should  be  offered 
than  was  submitted  in  this  case. 

The  rule  established  by  the  authorities  is,  that  the  bona  fide 
holder  of  negotiable  paper,  indorsed  before  maturity  for 
value,  and  without  notice  of  facts  which  might  affect  its  va- 
lidity between  the  antecedent  parties,  takes  it  unaffected  by 
facts  which  might  render  it  invalid  between  the  original  par- 
ties. S'vift  V.  Lyson,  16  Peters,  1  ;  Goodman  v.  Simonds,  20 
How.  (U.  S.)  343;   Goodman  x.  Harvey,  4  Ad.  &  Ellis,  869. 

An  exception  would  exist,  under  our  statute,  where  the  note 
was  obtained  by  fraud  and  circumvention. 

Taylor  \.  Atchison,  54  111.  196,  is  referred  to  to  sustain  the 
position  that  the  purchaser  was  at  fault,  and  did  not  use  proper 
diligence  in  buying  of  a  stranger  and  a  seller  of  patent  rights 
without  inquiry  of  the  maker.  There  is  no  proof  that  the 
immediate  indorser  was  a  stranger  to  the  purchaser,  or  that  the 
latter  knew  the  indorsers  were  dealing  in  patent  rights,  o.i 
that  the  holder  had  any  knowledge  that  the  consideration  of 
the  note  was  connected  with  a  patent  right.  Therefore  the 
case  cited  has  no  application.  The  purchaser  is  not  required 
to  inquire  in  regard  to  a  matter  of  which  he  has  not  been  in- 
formed, and  about  which  he  was  not  put  upon  his  guard. 
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But  the  maker  of  the  note  acted  with  unpardonable  negli- 
gence in  signing  the  same  and  leaving  a  blank  which  could  so 
easily  be  filled,  and  thus  the  amount  of  the  uote  be  increased. 
He  knew  the  party  to  whom  the  note  was  given;  that  it  would 
almost  certainly  be  put  in  circulation  ;  and  he  was  informed, 
by  letter,  very  soon  after  the  date  of  the  note,  by  the  pur- 
chaser, that  he  had  bought  it,  and  of  its  date  and  amount;  and 
yet  no  objection  is  heard  as  to  the  amount  of  the  note  for 
nearly  one  year. 

If  the  uote  has  been  altered,  the  maker  has  acted  with  too 
gross  carelessness  to  be  entitled  to  protection.  The  purchaser 
is  entirely  innocent,  and  not  even  a  suspicion  of  his  good  faith 
is  created — nothing  to  show  that  he  had  any  notice  of  anything 
Avrong.  The  maker  placed  it  in  the  power  of  another  to  do 
an  injury,  and  if  any  loss  result,  he  must  suffer  who  is  the 
cause  of  it. 

If  the  negligence  of  one  influences  and  induces  an  act 
whereby  an  innocent  man  is  injured,  the  culpable  party  must 
sustain  the  loss.  Harvey  y.  Smith,  55  111.  224;  Young  y.  Grote, 
4  Bing.  253;  Pagan  y.  WyJie,l  Ross  Lead.  Cases,  140;  Gar- 
rard V.  Haddam,  67  Penn.  83. 

In  this  case,  when  the  maker  put  the  note  in  circulation,  it 
was  an  invitation  to  the  public  to  purchase  it  from  the  holder, 
with  apparent  title.  The  alteration  could  not  be  detected,  and 
the  maker  is  estopped  from  urging  his  defense. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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William  T.  Ceaig  et  al. 

V. 

Albeet  Rohrer. 


1.  Evidence — test  of  credibility.  The  credibility  of  a  witness  may  be 
affected  by  contradictory  testimony  without  showing  that  his  statements 
are  intentionally  false  or  material  to  the  issue. 

2.  Proof  that  a  witness  has,  on  former  occasions,  made  statements  at 
variance  with  his  testimony  on  the  trial,  lias  a  direct  tendency  to  impeach 
his  veracity  or  his  memory. 

3.  It  is  the  province  of  the  jury  to  determine  to  what  extent  the  credi- 
bility of  a  witness  is  affected  by  testimony  tending  to  his  impeachment. 

4  In  matters  collateral.  Though  a  witness  can  not  be  contra- 
dicted as  to  matters  purely  collateral,  the  jury  may  consider  and  weigh 
such  contradictory  statements  when  suffered  to  be  made  without  ob- 
jection. 

5.  CoNTRADiCTORy  STATEMENTS — exact  language  not  necessa/ry.  In 
proving  the  previous  statements  of  a  party  who  testifies  in  his  own  behalf, 
and  which  tend  to  defeat  his  action,  it  is  sufficient  to  give  the  substance  of 
his  admissions,  without  repeating  liis  exact  language. 

Appeal,  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  in  replevin  for  the  recovery  of  certain 
cattle  in  the  possession  of  Craig  claimed  by  Rohrer.  The 
case  is  voluminous,  but  all  that  was  material  is  embodied  in 
the  facts  furnished  by  the  opinion,  in  which  are  repeated  the 
erroneous  instructions  of  the  court  below  as  to  the  effect  of 
testimony  brought  by  the  appellants  to  contradict  and  dis- 
credit the  evidence  given  by  the  appellee  in  his  own  behalf. 

Messrs.  Morrison  &  Whitlock,  for  the  appellants. 

Mr.  Henry  E.  Dummer,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  giving  of  the  following  instruction  to  the  jury  in  this 
ca?e,  is  assigned  as  error : 

"  The  court  instructs  for  the  plaintiff  that,  before  the  jury 
can  allow  any  contradiction  of  the  testimony  of  any  of  the 
witnesses  to  affect  their  credibility  in  this  suit,  the  jury  must 
be  satisfied,  from  the  evidence,  that  such  contradiction  is  not 
only  true  but  is  upon  a  matter  material  to  the  issue  in  this 
case,  and  also  that  the  testimony  so  contradicted  was  inten- 
tionally false." 

The  instruction  was  clearly  erroneous.  A  recognized  mode 
of  impeaching  the  credit  of  a  witness  is  by  proof  that  he  has 
made  statements  out  of  court  contrary  to  what  he  has  testified 
at  the  trial.  Such  proof  has  a  direct  tendency  to  iraj^each 
either  the  veracity  or  the  memory  of  the  witness.  There  is 
no  legal  warrant  requiring,  as  conditions  to  affect  the  credi- 
bility of  the  witness,  that  the  testimony  so  contradicted  should 
be  material  to  the  issue  and  intentionally  false,  as  asserted  by 
the  instruction. 

Testimony  may  affect  the  party  against  whom  it  is  adduced 
whether  it  be  true  or  false,  and  if  false,  whether  it  be  so  in- 
tentionally or  unintentionally  ;  and  evidence  of  contradictory 
statements  by  the  witness  giving  the  testimony  tends  to  affect 
his  credibility,  whatever  be  the  character  of  the  testimony  so 
contradicted,  in  these  respects. 

It  is  true  that  a  witness  can  not  be  contradicted  as  to  mat- 
ters purely  collateral,  but  where  contradictory  statements,  by 
a  witness  in  a  matter  collateral,  are  suffered  to  be  proved 
without  objection,  such  evidence  being  in  the  case,  tends,  as 
we  conceive,  to  affect  the  credibility  of  the  witness,  and  may 
be  so  considered  and  weighed  by  the  jury. 

The  evidence  offered  of  contradictory  statements  by  the 
witnesses  tended  to  impeach  their  veracity;  to  what  extent  it 
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affected  their  credibility  was  entirely  a  question  for  the  jury, 
mid  they  were  misdirected  in  this  respect  by  the  instruction. 

As  the  case  will  go  before  another  jury,  and  the  ninth  in- 
struction given  for  the  plaintiff  might  be  repeated,  we  will 
observe  that  we  think  that  objectionable  as  applied  to  the 
iacts  of  this  case,  as  calculated  to  mislead  the  jury. 

It  was  as  follows : 

"  That  in  determining  the  weight  to  be  given  to  the  conver- 
sations and  statements  detailed  by  witnesses  in  this  case,  so 
far  as  the  force  of  such  conversations  or  statements  depend 
u^jon  the  certainty  that  the  exact  language  used  by  the  wit- 
ness was  also  used  by  the  party  whose  conversations  were 
attempted  to  be  detailed,  such  evidence  is  regarded  in  law 
as  weak,  and  is  classed  among  the  least  reliable  kinds  of  tes- 
timony, and  the  jury  should  regard  such  testimony  in  this 
case  as  the  jury  may  find  to  be  of  that  character,  in  connec- 
tion with  all  the  other  testimony  in  the  case,  and  give  it  such 
weight  as  the  jury  may  in  their  discretion  determine  to  be 
right." 

This  was  not  a  case  where  the  importance  of  the  exactness 
of  language  was  involved,  or  any  question  raised  in  respect 
to  it.  The  plaintiff  testified  in  the  case  in  his  own  behalf. 
Very  much  essential  testimony  on  the  part  of  the  defendants 
consisted  in  the  admissions  of  the  plaintiff  and  contradictory 
statements  by  his  most  important  witnesses. 

The  admissions  of  plaintiff  were  of  facts,  which,  if  true, 
were  fatal  to  his  action.  They  were  not  only  deliberately  and 
repeatedly  made,  but  the  plaintiff  himself  on  the  stand  con- 
ceded that  he  had  made  them.  The  instruction  applying  to 
all  the  conversations  and  statements  testified  to,  without  any 
discrimination,  was  well  calculated  to  mislead  the  jury  into 
the  idea  that  these  admissions  of  the  plaintiff  were  regarded  in 
law  as  weak  evidence,  and  classed  among  the  least  reliable 
kinds  of  testimony ;  whereas,  under  the  circumstances  of  the 


328  McElheny  v.  Musick.  [Jan.  T. 


S3']labns. 


jjresent  case^  having  been  deliberately  and  confessedly  made, 
they  were  strong  evidence  against  the  plaintiff.  1  Greenleaf 
Ev.  sec.  200 ;  Comm.  v.  Knapp,  9  Pick.  507 ;  Ray  v.  Bell,  24 
111.  444. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgmefnt  reversed. 


Matthew  MoElheny 

V, 

Sarah  E.  Musiok. 
Same 

V. 

James  Musick. 

1.  Guardian — liability  of.  "When  a  guardian,  with  a  view  of  preserv 
ing  an  estate  unimpaired  until  the  heirs  become  of  age,  leases  for  a  less 
sum  than  could  be  obtained  from  ordinary  yearly  rents,  first  securing  the 
approval  of  the  probate  court,  and  acts  in  manifest  good  faith,  he  is  not 
liable  for  having  failed  to  secure  the  higher  rent. 

2.  Same — error  of  judgment.  A  rule  which  would  subject  a  guardian 
to  a  sort  of  fine  for  a  mere  error  of  judgment,  is  inapplicable  to  the  charac- 
ter of  the  ofla.ce. 

Appeal  from  the  Circuit  Court  of  Logan  county  ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Two  cases  are  involved  in  the  opinion,  in  which  both  are 
stated, 
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Messrs.  Beason  &  Blinn,  for  the  appellant. 

Mr.  Edward  Lynch,  and  Messrs.  Rowell  &  Hamilton, 
for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered   the  opinion  of 
Court: 


This  was  a  bill  in  chancery,  brought  by  the  children  of 
James  Musick  against  their  guardian,  for  the  purpose  of  com- 
pelling him  to  account  for  the  rental  value  of  a  farm  inherited 
by  them  from  their  father.  The  court  rendered  a  decree  for 
$350  in  favor  of  each  of  the  two  children. 

The  complaint  is  not  that  the  defendant  has  not  faithfully 
accounted  for  all  the  rents  collected  by  him,  but  that  he  leased 
the  farm  for  less  rent  than  he  ought  to  have  demanded  and 
might  have  obtained. 

James  Musick,  the  father,  died  in  1853.  His  widow  mar- 
ried one  John  Thomas,  in  1856.  The  first  guardian  was 
Henry  INIusick,  who  leased  the  land  to  Thomas,  in  1856,  for 
nine  years.  This  lease  did  not  provide  for  repairs  by  the 
tenant.  Henry  Musick  ceased  to  be  guardian  in  1858,  and 
the  appellant  was  then  appointed. 

The  consideration  of  the  first  lease  was  that  Thomas  was  to 
maintain  the  children.  Their  mother  died  in  1861,  and  their 
grandmother  wishing  to  take  charge  of  them,  the  old  lease 
was  cancelled,  by  consent,  and  the  appellant  gave  to  Thomas 
a  new  one,  to  run  nine  years,  when  the  eldest  child  would  be- 
come of  age.  Thomas  covenanted  to  keep  the  premises  in 
repair,  to  pay  all  taxes,  to  keep  the  buildings  insured,  to  set 
out  and  cultivate  an  orchard  of  100  apple  trees,  to  fence  such 
parts  as  were  not  fenced,  and  to  pay  $50  per  annum.  Under 
this  lease,  he  was  to  raise  on  the  land  only  small  grain  and 
grass;  but  in  May,  1866,  he  desired  to  cultivate  60  acres  of 
meadow  in  corn,  and  a  supplemental  lease  was  made,  by  which 
he  was  to  pay  an   additional  rent  of  $150  per  annum.     The 
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farm  contained  160  acres,  of  which  60  acres  were  wet,  and 
liable  to  overflow.  Thomas  sub-let  the  south  80  acres  for  $1 
per  acre. 

As  might  be  expected  in  a  case  of  this  character,  the  testi- 
mony is  very  contradictory  as  to  what  the  rent  of  this  land 
should  have  been  from  1861  to  1870,  but  there  is  not  a  parti- 
cle of  evidence  tending  to  show  that  the  guardian  did  not  act 
in  the  most  perfect  good  faith,  and  in  accordance  with  what 
he  deemed  the  best  interests  of  the  children.  The  county 
judge  testifies  that  the  guardian  consulted  him  before  making 
the  lease,  and  he  himself  visited  the  land  twice  for  the  pur- 
pose of  examination,  and  told  the  guardian  he  would  approve 
the  lease,  and  the  record  of  the  court  was  produced,  showing 
its  approval.  This  witness  further  testifies  that  he  has  had 
much  experience,  and  that  the  farms  of  minors  are  often 
allowed  to  run  down  for  the  sake  of  getting  a  little  more  rent, 
and  his  intention  in  this  case  was  that  the  premises  should  be 
kejDt  in  good  condition.  He  testifies  that  he  still  thinks  the 
lease  was  the  best  that  could  have  been  made  for  the  heirs, 
and  various  witnesses  of  experience  swear  to  the  same  opinion. 

It  further  appears,  and  indeed  is  admitted  by  counsel  for 
appellee,  that  Thomas  was  an  excellent  farmer,  and  kept  the 
farm  in  superior  condition,  and  that  it  was  in  such  condition 
when  he  surrendered  the  possession.  It  is  further  proved  by 
experienced  farmers  that  it  is  far  better  to  rent  for  a  long 
term  to  such  a  tenant,  at  a  very  low  rent,  than  to  rent  at  a 
much  higher  price  from  year  to  year  to  ordinary  tenants,  and 
that  the  injury  to  the  premises,  in  the  hands  of  a  poor  tenant, 
is  often  much  greater  than  the  whole  amount  of  the  rent. 

These  facts  were  legitimate  considerations  on  the  part  of 
the  guardian  when  he  executed  this  lease,  and  although  it  may 
be  conceded,  as  proven,  that  a  larger  amount  of  money  could 
have  been  obtained  as  rent,  it  is  very  doubtful,  from  the  evi- 
dence, whether  the  process  of  obtaining  it  would  not  have  been, 
in  the  end,  an  injury  to  the  wards'  estate.  Under  such  cir- 
cumstances, we  do  not  deem  it  proper  that  a  decree  should  be 
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rendered  against  a  guardian  for  an  act  which,  in  its  worst 
aspect,  was  only  an  honest  error  of  judgment,  and  which  is 
by  no  means  clearly  proven  to  have  been  even  that.  If  guar- 
dians are  to  be  made  liable  to  what  is  very  much  like  a  fine 
for  a  mere  error  of  judgment  in  the  management  of  the  estate, 
the  error  being  that  by  pursuing  some  more  hazardous  method 
they  might  have  made  a  greater  income,  no  man  at  once  pru- 
dent and  responsible  would  be  willing  to  assume  the  trust. 
Such  a  rule  is  wholly  inapplicable  to  the  character  of  the 
office.  For  malfeasance  in  their  trust — for  failing  faithfully 
to  account  for  the  estate  that  has  come  to  their  hands — they 
should  be  held  to  a  rigid  responsibility,  but  it  should  not  be 
made  the  basis  of  a  decree  against  them  that,  acting  in  the 
highest  good  faith  and  with  the  approval  of  the  proper  court, 
they  lease  to  an  excellent  and  responsible  tenant  for  a  long 
term  at  a  less  rent  in  money  than  might  be  obtained,  from 
year  to  year,  from  tenants  less  desirable,  if  by  such  course 
they  keep  in  excellent  condition  a  property  greatly  liable  to 
deterioration.  This  guardian  swears,  and  we  have  no  doubt 
honestly,  that  if  ever  he  did  anything  in  good  faith,  it  was  in 
acting  for  these  children,  and  that  his  object  was  to  turn  over 
the  farm  to  them,  on  their  arriving  at  age,  in  better  condition 
than  when  it  came  into  his  hands. 

We  are  of  opinion  the  evidence  does  not  show  sufficient 
ground  for  the  decree. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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W.  W.  Chapman 

V. 

Horace   Stewart. 

1.  New  trial — conflict  of  evidence.  A  verdict  based  upon  a  comparison 
of  conflicting  testimony,  should  not  be  disturbed  unless*  the  injustice  be 
manifest,  nor  will  the  refusal  of  the  judge  to  set  aside  the  verdict  in  such 
case  be  reviewed,  unless  it  is  apparent  that  he  acted  under  misapprehen- 
eion. 

2.  Instructions.  When  based  upon  the  evidence,  instructions  which 
accurately  state  legal  propositions  may  be  given.  It  is  not  error  to  refuse 
to  give  an  instruction  in  which  facts  are  assumed  which  it  is  the  duty  of 
the  jury  to  find  from  the  evidence.  Nor  is  it  error  to  refuse  instructions 
which,  though  containing  accurate  legal  propositions,  are  not  material  to 
the  issue. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

Messrs.  Chapman  &  Henderson,  for  the  appellant. 

Mr.  N.  M.  Knapp,  and  Mr.  James  M.  Eiggs,  for  the  ap- 
pellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee,  in 
the  Scott  circuit  court,  against  aj^pellant,  to  recpver  the  price 
of  a  bill  of  goods  amounting  to  $511.65,  upon  M'hich  there 
was  a  credit  of  $400,  leaving  the  balance  claimed  $111.65. 

It  appears  that  appellee  was  sheriif  of  Scott  county,  and 
had  attachment  writs  in  favor  of  different  persons  against  one 
Jackson,  who  was  a  tenant  of  appellant,  and  levied  upon  a 
stock  of  groceries  belonging  to  Jackson  in  the  house  of  ap- 
pellant, and  upon  which  he  held  a  lien  for  rent  then  due. 


18" 2.]  Chapman  v.  Stewaet.  333 


Opinion  of  tlie  Court. 


Appellee  was  proceeding  to  sell  the  property  levied  upon, 
when  appellant  asserted  his  lien  and  forbid  the  sale.  It  was 
thereupon  agreed  that  appellant  should  purchase  the  goods  to 
the  amount  of  $400  on  a  credit,  and  when  the  amount  due 
him  for  rent  should  be  adjusted,  it  should  be  deducted  from 
the  $400,  that  being  the  sum  then  claimed  as  due  for  rent.  If 
he  should  purchase  more  than  that  sum,  he  was  to  pay  casli 
for  the  overplus.  He  purchased  at  the  sale  the  sum  embraced 
in  the  bill  sued  upon,  and  gave  his  note  to  appellee  for  the 
$400,  due  the  25th  of  April,  1870,  with  J.  H.  Berry  as  surety. 
On  the  trial  by  the  court  and  a  jury,  a  verdict  was  found  in 
favor  of  appellee  for  $111.65,  upon  which  a  judgment  was 
rendered,  and  the  case  is  brought  by  appeal  to  this  court. 

Appellant  insists  that  he  had  the  right  to  deduct  from  his 
pnrcliase  the  full  amount  of  the  rent  for  the  term,  whilst  ap- 
pellee insists  that  it  was  at  the  time  agreed  that  only  the  $400 
then  due  was  to  be  deducted;  and  it  is  urged  that  the  judg- 
ment is  erroneous,  because  the  rent  which  accrued  after  the 
sale,  was  not  deducted  from  the  purchase.  On  this  question 
there  is  a  direct  conflict  of  evidence.  Witnesses  for  appellee 
testified  that  it  was  agreed  that  but  $400  was  to  be  credited, 
whilst  appellant  testifies  that  the  rent  was  to  be  credited  on  the 
purchase,  and  that  there  was  no  agreement  that  only  the  rent 
thiMi  due  should  be  reserved  by  appellant. 

All  of  the  evidence  considered,  we  are  strongly  inclined  to 
believe  that  the  evidence  clearly  preponderates  in  favor  of  the 
finding  of  the  jury.  It  was  a  question  for  their  determina- 
tion, and  even  if  we  regarded  it  doubtful,  the  jury  who  saw 
the  witnesses  having  so  found,  and  the  court  who  tried  the 
cause  and  heard  the  evidence  having  approved  the  finding, 
Ave  should  not  be  inclined  to  disturb  the  verdict.  We  must 
presume  the  judge  who  tried  the  case  feels  the  responsibility 
of  the  duty  of  granting  or  refusing  a  new  trial,  and  that  when 
he  overrules  the  motion  it  is  because  he  is  satisfied  the  verdict 
is  just.  Such  being  the  presumption,  appellant  must  present 
a  case  which,  from  the  evidence,  satisfies  us  that  the  judge  must 
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have  acted  under  some  misapprehension  in  refusing  a  new 
trial.  But  in  this  case  we  think  the  evidence  clearly  sustains 
the  verdict. 

It  is  also  objected  that  the  court  below  erred  in  giving  ap- 
pellee's instructions.  These  instructions  are  based  on  the 
evidence^  and  are  accurate  in  the  announcement  of  legal  prop- 
ositions. If  appellant  agreed  that  his  claim  of  a  set-off  for 
rent  should  not  exceed  $400,  then  that  must  be  the  limit  of 
the  deduction. 

It  is  next  urged  that  the  fifth  of  appellant's  instructions, 
which  was  refused,  was  based  on  his  evidence,  and  was  the 
converse  of  appellee's,  and  should  have  been  given. 

Even  if  this  is  true  so  far  as  it  presents  a  hypothetical  case, 
still  it  is  erroneous  in  so  far  as  it  instructs  the  jury  that,  if 
there  was  $111.65  or  more  due  him  for  rent,  they  should  find 
for  appellant.  Had  this  instruction  been  given,  it  would  have 
in  effect  told  the  jury  to  find  for  the  defendant.  No  one  con- 
tests the  fact  that  there  was  that  sum  due  for  rent,  or  even 
$400,  and  still  it  does  not  follow  that,  because  this  latter  sum 
was  due  for  rent,  appellant  was  entitled  to  the  verdict. 

It  may  be  said  that  it  was  the  intention  of  the  attorney  who 
drew  it  to  say  that  if  there  was  $]  11.65  due  for  rent  over  and 
above  the  $400,  then  they  should  find  for  defendant.  If  such 
Avas  the  design,  it  has  not  been  shown  by  the  language  em- 
ployed. It  states  no  such  proposition,  and  the  instruction  was 
manifestly  wrong,  and  was  properly  refused.  Whilst  some  of 
the  other  instructions  may  have  contained  correct  legal  prop- 
ositions, they  were  not  so  pertinent  to  the  case  as  to  have  been 
essential,  or  even  important,  to  its  consideration,  and  we  fail 
to  perceive  how  their  refusal  could  have  in  the  slightest  de- 
gree injured  appellant. 

Perceiving  no  error  for  which  the  judgment  should  be  re- 
versed, it  is  affirmed. 

Judgment  affirmed. 
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Marous  a.  Lettick 


George  H.  Honnold. 

1.  Landlord  and  tenant — emction.  Where  a  tenant  voluntarily 
yields  possession  of  a  part  of  the  premises  leased,  to  another,  there  is  no 
eviction,  and  proof  of  such  fact  will  not  sustain  a  plea  of  failure  of  con- 
sideration of  a  note  given  for  rent  in  advance. 

2.  Error — will  not  always  reverse — refusal  to  allow  a  party  to  avail  of  a  plea 
which  is  admitted.  Where  a  special  plea  alleges  facts  which  are  not  con- 
troverted by  replication,  such  facts  stand  as  admitted,  and  the  defendant 
has  a  right  to  avail  thereof  before  the  jury ;  but  a  refusal  to  permit  such 
use  of  the  plea  will  not  be  ground  for  reversal  if  the  facts  alleged  would 
not  have  changed  the  result  of  the  trial. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

Suit  was  brought  in  the  Christian  county  circuit  court  upon 
notes  given  to  the  appellee  by  Wm.  J.  Hiskett,  for  rent  of 
farm  lands  to  Hiskett,  the  appellant  signing  as  his  security. 
The  principal  was  not  served.  During  the  proceedings  the 
case  was  removed  by  change  of  venue  to  Sangamon  county, 
judgment  had  for  the  appellee,  and  appeal  upon  bill  of  ex- 
ceptions taken  to  this  court.  The  points  on  which  the  case 
turned  are  contained  in  the  opinion  of  the  court. 

Messrs.  Broadwell.  &  Springer,  for  the  appellant. 

Messrs.  J.  C.  &  C.  L.  Conkling,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  containing  two  counts  upon 
two  promissory  notes,  and  the  common  counts.     The   pleas 
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were  non-assumpsit;  and  two  special  pleas  substantially  the 
same,  alleging  that  the  notes  were  given  by  one  Hiskett,  as 
principal,  who  had  not  been  served  with  process,  and  the  de- 
fendant, as  surety,  for  the  rent  of  certain  land  for  the  first 
year  in  advance,  and  that  Hiskett  was  evicted  before  the 
termination  of  his  lease,  wherefore  the  consideration  had 
failed. 

Issue  was  joined  on  these  pleas,  and  there  M^as  a  trial  by 
jury  and  a  verdict  for  the  plaintiff,  for  which  the  court  ren- 
dered judgment. 

To  reverse  this  judgment  the  defendant  appeals. 

The  material  fact  in  issue  between  the  parties  was  the 
eviction.  The  lessee,  Hiskett,  the  principal  in  the  note,  was 
examined  as  a  witness,  and  he  proves  nothing  of  the  kind. 
The  inference  from  his  testimony  is,  that  Brown's  removal 
there  was  with  his  consent  and  approval,  and  he  testifies  that 
he  voluntarily  gave  up  to  him  some  of  the  rooms  in  the 
house,  and  soon  after  he  left  the  premises,  about  the  first  of 
March.  Several  payments  have  been  made  on  the  notes, 
which  are  a  pretty  clear  admission  of  their  validity. 

A  point  is  made  by  appellant  that  the  court  refused  to 
allow  him  to  read  to  the  jury  his  special  plea,  in  which  is  an 
allegation  that  the  lease  of  the  premises  was  for  the  term  of 
three  years,  which  fact  was  not  controverted  by  plaintiff's  re- 
plication, and,  therefore,  stood  as  an  admitted  fact,  of  which 
the  defendant  had  a  right  to  avail  before  the  jury.  The  court 
should  have  permitted  the  defendant  to  make  every  legitimate 
use  of  the  pleadings  in  the  cause,  but,  although  it  was  error 
to  refuse  it,  the  judgment  will  not  be  reversed  for  that  reason, 
for  the  fact  could  have  made  no  difference  in  the  finding,  as 
the  proof  is  so  conclusive  there  was  no  eviction. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Amaziah  Dalton 

V. 

Abram  Lucas. 

1.  Tax  deed — color  of  title.  When  a  sheriff's  deed  to  land  under  a  sale 
for  taxes  is  offei'cd  as  claim  and  color  of  title,  if  the  clement  of  good  faith 
be  wanting,  the  party  can  not  avail  of  it,  even  for  the  purpose  of  defend- 
ing his  possession. 

2.  Statutory  notice.  The  purchaser  at  a  tax  sale  is  presumed  to 
know  the  provision  of  the  constitution  and  laws  requiring  him  to  give  no- 
tice of  his  purchase  to  the  owner  or  person  in  whose  name  the  laud  is  as- 
sessed, and,  failing  to  do  so,  his  deed  will  be  held  to  be  procured  in  fraud 
of  the  owner's  rights. 

3.  But  a  subsequent  grantee  would  not  be  affected  by  the  laches  of  a 
purchaser  at  a  tax  sale. 

4.  Presumptive  pkoof.  The  fact  that  no  affidavit  of  notice  can  be 
found  in  the  county  clerk's  office,  raises  a  presumption  that  the  notice  was 

I  not  given,  and  makes  it  the  duty  of  a  party  claiming  under  a  tax  deed  to 
prove  that  the  notice  was  actually  given^ — otherwise  his  claim  lacks  the 
statutory  element  of  good  faith,  and  can  not  prevail  against  the  paramouui 
title. 

5.  Invalid  tax  sale — when  purchaser  protected.  One  who  purchases 
at  a  tax  sale,  and  who  unites  possession  to  payment  of  taxes  for  seven  suc- 
cessive years  under  his  tax  deed,  will  be  protected,  even  though  on  its  face 
it  shows  that  the  tax  sale  was  invalid,  if  there  be  nothing  to  charge  the  pur- 
chaser with  actual  bad  faith.  Good  faith  will  be  presumed  until  the  con- 
trary is  made  to  appear. 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Thomas  F.  Tipton^  Judge^  presiding. 

This  was  an  action  of  ejectment,  brought  by  Dalton,  to  re- 
cover a  tract  of  land.  He  showed  patent  from  the  United 
States  to  John  Marshall  Dec.  24,  1849,  and  deed  from  Mar- 
shall to  himself,  June  21,  1871.  The  defendant,  Lucas,  ex- 
hibited a  sheriff's  tax  deed  dated  July  1,  1862,  upon  a  sale 
made  June  25,  1860,  and  proved  possession  with  payment  of 
taxes  for  more  than  seven  vears.  The  plaintiff  then  proved 
22— 6.3d  III. 
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by  the  couuty  clerk  that  he  had  searched  the  records  and  files 
of  his  office  for  the  affidavit  of  notice  which  is  required  to  be 
made  prior  to  the  execution  of  the  tax  deed  by  the  sheriff,  and 
that  his  office  contained  no  such  paper,  but  that  he  thought 
his  predecessor  had  told  him  that  the  affidavit  was  made. 

Judgment  was  rendered  for  the  defendant,  affirming  his  tax 
title. 

The  motion  of  the  plaintiff  for  a  new  trial  being  overruled, 
he  brings  his  appeal  to  this  court  on  bill  of  exceptions. 

Mr.  S.  A.  Foley,  for  the  appellant. 

Messrs.  Beasox  &  Blinn,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  appellant  deduces  a  perfect  title  to  the  land  in  contro- 
versy through  the  patentee  from  the  Government  to  himself. 

The  appellee  claims  the  same  premises  by  virtue  of  a  tax    i 
deed  executed  to  him  on  the  first  day  of  July,  1862,  by  the    ' 
sheriff  of  Logan  county,  which  he  offered  in  evidence  as  claim 
and  color  of  title,  together  with  proof  of  the  payment  of  taxes 
and  possession  for  a  period  of  seven  successive  years.  i 

The   only  question  suggested  and   argued    by  counsel    is,    ' 
whether  the  appellee  obtained  the  deed  upon  which  he  relies 
to  constitute  color  of  title,  in  good  faith. 

The  deed  was  not  offered  as  paramount  title,  and  where 
offered  as  claim  and  color  of  title,  if  the  element  of  good  faith 
is  wanting,  the  party  can  not  avail  of  it,  even  for  the  purpose 
of  defending  his  possession.  This  doctrine  is  as  well  settled 
as  any  rule  of  property  in  this  State. 

In  Bowman  x.  Wettig,  39  111.  416,  it  was  held  that  a  party 
holding  a  certificate  of  purchase  of  land  at  a  tax  sale,  who 
accepts  a  deed  therefor  before  the  two  years  allowed  for  re- 
demption expires,  knows  that  he  is  not  entitled  to  it,  and  can 
not  be  considered  as  acquiring  the  color  of  title  which  such 


1872.]  Dalton  v.  Lucas.  339 

Opiuion  of  the  Court. 

deed,  if  he  was  entitled  to  it,  would  give  him,  in  good  faith, 
within  the  meaning  of  the  first  or  second  section  of  the  act 
of  1839. 

In  the  case  at  bar  it  does  not  appear  that  the  appellee  gave 
the  statutory  notice  before  taking  out  his  deed,  and  this  fact 
is  relied  on  to  show  that  he  acted  in  bad  faith. 

The  constitution  of  1848,  and  the  statute  passed  in  pursu- 
ance thereof,  both  require  that  the  purchaser  at  a  tax  sale  shall 
give  notice  of  his  purchase  to  the  owner  or  party  in  whose 
name  the  land  is  assessed,  so  that  such  party  may  have  the 
opportunity  to  redeem,  and  a  person  who  buys  at  such  a  sale 
will  be  presumed  to  be  familiar  with  these  provisions  of  the 
constitution  and  the  statute  that  have  been  so  long;  in  force  in 
this  State. 

The  law  makes  it  the  duty  of  the  purchaser  to  give  such 
notice,  and  where  a  party  knowingly  omits  to  comply  with  this 
provision  of  the  statute,  before  taking  out  his  deed,  it  must 
be  held  that  he  procured  the  deed  in  fraud  of  the  rights  of 
the  true  owner.  The  very  law  under  which  he  made  the 
purchase  makes  it  his  duty  to  give  the  notice,  and  it  is  not  un- 
reasonable to  suppose  that  he  was  familiar  with  all  its  provi- 
sions, and  if  he  accepts  the  deed  without  giving  the  requisite 
notice,  he  will  be  considered  as  acquiring  the  deed  in  fraud  of 
the  law. 

A  subsequent  grantee  would  not  be  affected  by  the  laclien  of 
a  purchaser  at  a  tax  sale,  but  the  party  himself,  having  omit- 
ted a  plain  duty  enjoined  upon  him  by  law,  will  be  considered 
as  having  done  so  for  some  sinister  purpose,  and  will  not  be 
permitted  to  avail  of  a  deed  procured  by  such  neglect,  as  color 
of  title  within  the  meaning  of  the  statute. 

From  the  evidence  of  the  county  clerk,  it  appears,  nega- 
tively at  least,  that  no  notice  was  ever  in  fact  given  by  the 
appellee  of  his  purchase.  No  affidavit  which  would  afford  the 
evidence  of  such  fact  could  be  found  in  the  office  of  the  county 
clerk  after  diligent  search.  This  evidence  tended  to  impeach 
the  good  faith  of  the  conduct  of  the  appellee  in  taking  out 
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the  deed,  and  was  certainly  sufficient  to  have  required  some 
explanation  on  his  part.  Yet,  although  he  M^as  present  in 
court  at  the  trial  as  a  witness,  he  offered  no  proof,  by  his  own 
evidence  or  otherwise,  that  the  notice  required  by  law  was  in 
fact  given. 

In  the  case  of  3Iorrison  et  al.  v.  Norman  et  al.  47  111.  477, 
on  this  exact  question,  the  court  say:  "If,  however,  the  plain- 
tiff had,  by  producing  the  files  and  records  from  the  clerk's 
office,  raised  the  presumption  that  no  notice  had  been  given, 
and  the  defendants  had  failed  to  overcome  this  presumption 
by  actual  proof  of  notice,  the  question  would  have  then  arisen 
whether  the  failure  on  the  part  of  a  purchaser  at  a  tax  sale  to 
give  the  notice  required  by  the  statute,  is  not,  as  against  him 
setting  up  his  tax  deed  as  color  of  title,  such  a  fraud  upon  the 
owner  of  the  land  as  to  take  from  the  defense  the  statutory 
element  of  good  faith." 

The  appellant,  by  proof  that  he  had  caused  the  files  and 
records  of  the  county  clerk's  office  to  be  examined,  and  that 
no  affidavit  could  be  found,  raised  a  presumption  that  no  no- 
tice had  been  given,  and  it  was  therefore  the  duty  of  the  ap- 
pellee to  overcome  this  presumption  by  proof  that  the  notice 
required  by  the  statute  was  actually  given  previous  to  taking 
out  the  deed.  Having  failed  to  make  this  proof,  we  must  hold 
that  the  deed  offered  by  the  appellee  as  claim  and  color  of 
title  lacked  the  statutory  element  of  good  faith,  and  that  he 
could  not  avail  of  it  as  a  defense  to  the  paramount  title. 

We  are  not  to  be  understood,  from  anything  said  in  this 
opinion,  as  departing  from  the  former  decisions  of  this  court, 
which  have  given  construction  to  this  statute  of  limitation 
Avhich  has  done  so  much  to  quiet  titles. 

We  have  held,  in  another  case,  decided  at  the  present  term, 
that  one  who  purchases  at  a  tax  sale,  and  who  unites  posses- 
sion to  payment  of  taxes  for  seven  successive  years  under  his 
tax  deed,  will  be  protected,  even  if  the  deed  on  its  face  shows 
that  the  tax  sale  was  invalid,  if  there  is  nothing  to  charge  the 
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purchaser  with  actual  bad  faith.  A  clear  and  well  defined  dis- 
tinction may  be  taken  between  that  class  of  cases  and  the  one  at 
bar.  A  purchaser  will  not  be  charged  with  bad  faith  because 
he  presumes  that  the  officers  assessing  the  tax  and  making  the 
sale  proceeded  according  to  law.  It  has  often  been  held  by 
this  court  that  good  faith  will  be  presumed  until  the  contrary 
is  made  to  appear. 

But  where,  as  in  this  case,  the  title  is  defective  because  the 
purchaser  himself  has  failed  to  do  what  the  law  required  him 
to  do  in  order  to  give  the  owner  an  opportunity  to  redeem  his 
land,  the  presumption  of  good  faith  is  overcome,  and  the  stat- 
ute will  not  protect  him. 

While  the  statute  was  intended  to,  and  does,  afford  protec- 
tion to  the  honest  purchaser,  it  will  not  assist  a  party  to  main- 
tain a  title  which  was  obtained  in  bad  faith. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Francis  Barnard 

V. 

Edwin  Hoyt. 


1.  Cloud  upon  title — tax  deed— jurisdiction  in  diancery.  It  has  been 
held  that  equity  will  entertain,  in  behalf  of  a  party  in  possession  of  land, 
a  bill  to  remove  a  cloud  upon  his  title  occasioned  by  an  invalid  tax  sale  and 
a  deed  thereunder.  Such  jurisdiction  will  also  be  entertained  in  behalf 
of  the  owner,  when  the  lands  are  vacant  and  unoccupied. 

2.  Tax  title — necessity  of  notice  to  the  party  in  whose  name  the  land  was  as- 
sessed. A  tax  deed  executed  in  the  year  1864  without  the  written  notice  served 
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upon  the  party  to  whom  the  land  was  assessed,  who  resided  in  the  county 
where  the  land  was  situate,  as  was  required  by  the  constitution  and 
statute,  was  regarded  as  void  and  inoperative  to  convey  title,  and  this  even 
tliough  the  party  in  whose  name  the  laud  was  assessed  never  had  or 
claimed  any  interest  in  the  premises,  and  the  same  were  vacant  and  unoc- 
cupied, and  though  the  grantee  in  the  deed  had  caused  to  be  inserted  in  a 
newspaper  published  in  the  county,  three  several  times,  the  last  insertion 
tliree  months  before  the  time  of  redemption  expired,  a  notice  slating  the 
time  when  he  purchased,  with  a  correct  description  of  the  land  and  the 
time  when  the  redemption  would  expire. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Edwin  Hoyt,  praying 
that  a  tax  deed  to  certain  vacant  and  unoccupied  lands,  exe- 
cuted in  the  year  1864,  of  which  he  was  the  owner  in  fee, 
procured  by  Francis  A.  Packard,  be  set  aside  as  invalid,  the 
same  constituting  a  cloud  on  his  title,  and  that  a  deed  from 
Packard  to  Francis  Barnard  be  canceled. 

The  bill  alleged,  among  other  irregularities  in  the  tax  title, 
that  Packard  had  not  given  the  constitutional  and  statutory 
notice  of  the  sale  for  taxes,  required  in  order  to  authorize  the 
sheriff  to  make  a  deed,  in  that  he  had  not  served  a  written 
notice  of  the  sale  upon  Samuel  Winklepleck,  in  whose  name 
the  land  was  assessed,  and  who  resided  in  the  county  where 
the  land  was  situate. 

The  affidavit  filed  by  Packard  upon  his  application  for  a 
deed  was  as  follows : 

''  State  of  Illinois,  1 

McLean  County,        j 

Francis  A.  Packard,  being  duly  sworn,  deposes  and  says 
that  at  a  sale  of  land  for  taxes,"  :i<  ;!<  >i<  *  \^q 
purchased,  (describing  the  lands)  for  the  taxes  and  costs  due 
thereon  for  the  year  A.  D.  1861  ;  that  he  caused  to  be  pub- 
lished  in   the  Weekly  Pantagraph,  a  newspaper  printed   and 
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published  in  said  county,  a  notice,  in  which  was  stated  the 
time  when  he  purchased  said  land  for  taxes  as  aforesaid,  a 
correct  description  of  said  land,  and  when  tlie  time  allowed  by- 
law for  the  redemption  of  said  land  from  said  sale  would  expire; 
that  said  notice  was  published  in  three  consecutive  numbers 
of  said  paper;  that  the  last  publication  of  said  notice  in  said 
paper  was  more  than  three  months  previous  to  the  expiration 
of  the  time  allowed  by  law  for  the  redemption  of  said  land 
from  said  sale  ;  that  the  party,  Samuel  Winklepleck,  to  whom 
the  land  aforesaid  was  assessed,  was  not  at  the  time  of  said 
sale  the  owner  of  said  land,  nor  has  he  been  since,  as  affiant 
verily  believes;  that  said  land  was  not  at  the  time  of  said 
sale,  nor  before  the  time  allowed  by  law  for  the  redemption 
thereof  from  said  sale,  occupied  by  or  in  the  possession  of 
any  person  or  persons ;  that  he  makes  this  affidavit  for  the 
purpose  of  obtaining  a  tax  deed  for  said  land,  as  required  by 
law." 

It  appeared  in  evidence  that,  at  the  time  of  sale,  Winklepleck 
did  not  have,  nor  at  any  subsequent  time  did  he  have,  nor 
did  he  ever  have,  any  claim  to  the  land,  nor  did  he  pretend 
to  have  any,  but  the  land  was  assessed  to  him.  He  had 
formerly  paid  taxes  on  it  for  his  brother,  who  had  previously 
owned  it.  It  was  in  evidence  that  the  title  was,  at  the  time 
of  sale,  and  so  continued,  in  Hoyt. 

Upon  a  hearing  and  the  report  of  the  master,  upon  a  refer- 
ence to  him  of  the  amount  of  taxes  paid  by  Packard  and 
Barnard,  and  the  payment  of  the  same  into  court  by  com- 
plainant, the  court  set  aside  the  tax  deed  and  also  decreed  that 
Barnard  take  nothing  by  his  deed  from  Packard. 

Barnard  appeals. 

Messrs.  Weldon  &  Benjamin,  for  the  appellant. 
Messrs.  Williams  &  Burr,  for  the  appellee. 
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Per  Curiam:  This  case  does  not  differ  in  principle  from 
Gage  v.  Rohrhaeh,  56  111.  262,  Same  v.  Billings,  ibid.  268, 
and  Reed  v.  Tyler,  ibid.  288.  It  was  there  held  that  a  court 
of  chancery  might  interfere  in  behalf  of  a  party  in  possession, 
to  remove  the  cloud  occasioned  by  an  invalid  tax  sale  under 
which  title  was  claimed.  In  this  case  notice  of  the  sale  was 
not  given  in  the  manner  required  by  the  constitution  and  by 
the  statute. 

The  decree  is  affirmed. 

Decree  affirmed. 


George  W.  Witham 

v. 

Allen  Broonee. 

1.  Uses  AND  TRUSTS — effect  of  a  naked  trust.  Under  the  operation  of 
section  3,  chapter  24,  Rev.  Stat.  1845,  a  conveyance  in  trust,  or  to  the  use 
of  any  person,  which  requires  no  duties,  prescribes  the  execution  of  no 
trust,  hut  leaves  the  trustee  only  a  passive  title,  carries  to  the  cestui  que 
trust  lawful  seizin,  estate  and  possession. 

2.  In  such  case,  there  is  not  a  mere  equitable  title,  but  an  actual  seizin 
and  possession  in  fact — not  only  a  right  of  entry,  but  an  actual  estate. 

3.  Conveyance.  The  cestui  que  trust  may,  consequently,  convey  the 
estate  by  deed  without  the  intervention  of  his  trustee. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Chaeles  Turner,  Judge,  presiding. 

This  was  a  suit  in  ejectment,  brought  by  Witham  against 
Brooner.  It  appears  that  Summers  and  wife  made  a  deed  to 
the   land  in  question  to  Thomas  Hallowbush,  "in  trust  for 
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^Yhite  and  Smith  forever" — being  a  naked  trust,  imposing  no 
duties,  payment  of  debts  nor  taxes,  control  or  otherwise  upon 
the  trustee.  Smith  and  Avife,  afterwards,  without  the  agency 
or  concurrence  of  Hallowbush,  trustee,  sold  by  deed  toWitham. 
The  record  shows  possession,  but  no  claim  of  title  in  Brooner. 
The  case  comes  to  this  court  upon  exception  to  the  ruling  of 
the  court  below  refusing  to  permit  the  reading  in  evidence 
of  the  deed  from  Smith  and  wife  to  Witham. 

Messrs.  Deaeborn  &  Campbell,  for  the  appellant. 

Messrs.  Lacey  &  Wallace,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  refusal  to  admit  in  evidence  the  deed  to  Hallowbush  is 
the  only  error  assigned. 

The  deed  was  executed  to  Hallowbush  "in  trust  for  White 
and  Smith."  The  trustee  had  no  trusts  to  execute — no  duties 
to  perform.     He  was  a  mere  naked  trustee. 

One  of  the  cestuis  que  trust  had  executed  a  deed  to  the  same 
land  to  the  plaintiff  below,  under  which  he  claimed  title. 

In  whom  was  the  legal  estate,  by  operation  of  the  deed  to 
Hallowbush — the  trustee  or  the  cestuis  que  trust  f 

Our  statute  is  a  substantial  re-enactment  of  the  Twenty- 
seventh  Statute  of  Henry  VIII — usually  termed  the  Statute  of 
Uses.  Leaving  out  some  of  the  verbiage,  it  enacts  that  when 
any  person  shall  be  seized  of  any  lands,  to  the  use,  confidence  or 
trust  of  any  other  person,  by  any  bargain,  sale,  agreement  or 
otherwise,  in  such  case  all  persons  that  have  such  use  or  trust 
in  fee  simple  shall  be  seized,  deemed  and  adjudged  in  lawful 
seizin,  estate  and  possession  of  and  in  the  same  land,  to  all 
intents,  in  law,  as  they  shall  have  in  the  use  or  trust  of  and  in 
the  same.     E,ev.  Stat.  1845,  p.  103,  sec.  3. 

The  clear  and  positive  language  of  the  statute,  aided  by  the 
first  section  of  the  same  act,  unmistakably  determines  the 
question.     The  person  having  the  use  shall  be  adjudged  to  be 
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iu  lawful  seizin,  estate  and  possession.  No  language  could 
more  aptly  stamp  the  character  of  the  title. 

Livery  of  seizin  is  abolished  by  the  first  section  of  the  Con- 
veyance Act,  and  the  title  is  thereby  absolutely  vested  in  the 
donee,  grantee,  bargainee,  etc.  independently  of  the  Statute  of 
Uses.  Hence,  under  this  statute,  a  deed  in  the  form  of  a  bar- 
gain and  sale  must  be  regarded  as  having  the  force  and  effect 
of  a  feofment;  and  under  the  Statute  of  Uses,  a  feofment  to 
A,  for  the  use  of  or  in  trust  for  B,  would  pass  the  legal  title 
to  B.  In  a  deed  purely  of  bargain  and  sale,  independently 
of  the  first  section  of  the  Conveyance  Act,  the  rule  would  be 
different,  and  the  title  would  vest  in  the  bargainee.  Without 
the  first  section,  the  legal  title  would  be  in  the  trustee,  in  this 
case;  but  as  the  trust  was  a  passive  one,  the  deed  operated  as 
a  feofment  would  at  common  law,  and  vested  the  legal  title  in 
the  cestuis  que  trust,  by  virtue  of  the  Statute  of  Uses.  Thus  the 
statute  executes  itself.  It  conveys  the  possession  to  the  use, 
and  transfers  the  use  to  the  possession ;  and  by  force  of  the 
statute  the  cestuis  que  trust  had  the  lawful  seizin,  estate  and 
possession. 

The  three  things  necessary  to  bring  this  estate  wathin  the 
operation  of  the  statute  did  concur.  There  was  a  person 
seized  to  a  use;  a  cestui  que  use;  and  a  use  in  esse.  The  use 
was  then  executed,  and  the  statute  operated.  There  was 
nothing  in  the  deed  to  prevent  the  execution  of  the  use. 
There  was  nothing  to  be  done  by  the  trustee  to  make  it 
necessary  that  he  should  have  the  legal  estate.  There  was 
to  be  no  payment  of  rents  and  profits  to  another,  or  debts,  or 
taxes.  The  statute  operated  instantly,  and  vested  the  legal 
estate  in  the  cestuis  que  trust. 

All  the  authorities  sustain  this  view. 

Blackstone  says  that  previous  to  the  enactment  of  Twenty- 
seventh  Henry  YIII,  abundance  of  statutes  had  been  pro- 
vided which  tended  to  consider  the  cestui  que  use  as  the  real 
owner,  and  that  this  idea  was  carried  into  full  effect  by  the 
Twenty-seventh    Henry  YIII,   called,  in    conveyances   and 
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pleadingS;,  the  Statute  for  Transferring  Uses  into  Possession; 
that  the  statute  annihilated  the  intervening  estate  of  the  feo- 
fee,  and  changed  the  interest  of  the  cestui  que  use  into  a  legal 
instead  of  an  equitable  ownership;  and  that  the  legal  estate 
never  vests  in  the  feofee  for  a  moment,  but  is  instantaneously 
transferred  to  the  cestui  que  use,  as  soon  as  the  use  is  declared. 
Book  2,  332-333,  Black.  Com. 

Cruise,  in  his  Digest  of  the  Law  of  Real  Property  (Green. 
Ed,  1  Yol.  top  p.  313,  sec.  34),  says  when  the  three  c-ircum- 
stanoes  concur,  necessary  to  the  execution  of  a  use,  "the  pos- 
session and  legal  estate  of  the  lands  out  of  which  the  use  was 
created  are  immediately  taken  from  the  feofee  to  uses,  and 
transfeired,  by  the  mere  force  of  the  statute,  to  the  cestui  que 
use.  Aud  the  seizin  and  possession  thus  transferred  is  not  a 
seizin  and  possession  in  law  only,  but  are  actual  seizin  and 
possession  in  fact — not  a  mere  title  to  enter  upon  the  land, 
but  an  actual  estate. 

See  also  Smith  Real  and  Per.  Prop.  155;  1  Land  Uses,  119; 
2  Wash.  Real  Prop.  120,  1  Ed.;  4  Kent  Com.  288  et  seq.; 
Webster  v.  Cooper,  14  How.  (U.  S.)  488;  Barker  v.  Keat,  2 
Mod.  250. 

We  are  of  opinion  that  the  legal  estate  was  in  the  cestuis  que 
trust,  and  that  the  rejected  deed  was  admissible. 

The  cases  referred  to  in  this  court  are  not  in  conflict  with 
our  conclusion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reve7'sed.^ 

*George  W.  Witham  v.  George  W.  Scoville. 

Appeal  from  the  Circuit  Court  of  Masou  couuty;  the  Hon.  Charles 
Turner,  Judge,  presiding. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

This  case  is  identical  with  the  preceding  case  of  Witham  v.  Brooner,  and 
is  decided  in  the  same  way.  The  judgment  is  reyersed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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Maecus  H.  Topping  et  al. 

V. 

Benjamin  Bkown. 

1.  Mechanic's  lien — its  effect  on  prior  liens.  Proceediugs,  decree  and 
sale  to  enforce  a  mechanic's  lien,  will  divest  the  lieu  of  a  prior  mortgage 
for  purchase  money,  the  mortgagee  having  been  made  a  party  to  the  suit, 
even  though  the  decree  makes  no  reference  whatever  to  the  prior  mort- 
gage, and  is  silent  as  to  the  proceeds  of  the  sale. 

2.  JuKiSDiCTioN.  The  court  having  jurisdiction  of  the  subject  matter, 
the  purchasers  under  the  sale  can  not  be  aflected  by  the  error  of  the  court 
below  in  failing  to  provide  in  its  decree  for  the  setting  aside  a  specific  por- 
tion of  the  proceeds  of  the  sale  towards  the  payment  of  the  mortgage 
debt. 

3.  Prior  mortgagee — Ids  remedy.  The  sale  under  such  decree  passes 
a  gvood  title  to  the  laud  as  agaiust  the  mortgagee,  divesting  the  laud  of  his 
mortgage  lieu,  and  remitting  him  to  the  fund  resultiug  from  the  sale. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

On  January  6th,  1866,  George  W.  Patterson  and  wife  exe- 
cuted their  mortgage  upon  certain  lands  to  Benjamin  Brown 
to  secure  the  note  of  Patterson  given  for  purchase  money. 
Subsequently  James  Patterson  filed  his  "petition  in  the  circuit 
court  to  enforce  his  mechanic's  lien  upon  the  lands  for  im- 
provements made.  The  prior  mortgage  lien  of  Brown  is  set 
out  in  his  petition,  and  Brown  made  a  party,  but  did  not 
appear  on  the  trial.  Decree  of  sale  was  made,  on  special  exe- 
cution, in  default  of  payment  for  the  space  of  one  year.  Sale 
was  made  to  Marcus  H.  Topping,  John  S.  Topping  and  Gaius 
Paddock,  and  sheriff's  deed  given.  The  purchasers  entered 
into  possession. 

At  the  April  teirna,  1871,  Brown  filed  his  bill  for  foreclosure, 
making  the  purchasers  under  the  mechanic's  lien  parties  de- 
fendant, as  persons   having  or   claiming  interest,  etc.     Those 
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defendants  filed  answer,  setting  np  title  under  their  sheriff's 
deed.  The  final  decree  recognizes  the  priority  of  the  original 
mortgage  lien,  but  orders  that  the  value  of  the  land,  irre- 
spective of  the  improvements  involved  in  the  mechanic's  lien, 
be  ascertained  by  a  master,  and  the  avails  of  its  sale  over 
that  valuation  be  paid  to  Toppings  and  Paddock.  The  decree 
then  formally  divests  Toppings  and  Paddock  of  their  title 
under  the  sheriff's  deed.  Those  parties  appeal  to  the  supreme 
court  to  set  aside  the  decree  and  sustain  their  title  under  the 
sheriff's  deed. 


Mr.  David  Gillespie,  for  the  appellants. 

Messrs.  S.  A.  &  A.  C.  Phelps,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  for  the  foreclosure  of  a  mort- 
gage executed  by  George  W.  Patterson,  one  of  the  defendants, 
to  Brown,  the  appellee,  on  the  31st  of  January,  1866,  on  sev- 
eral tracts  of  land,  amounting  in  all  to  310  acres,  to  secure 
the  payment  of  a  promissory  note  of  the  same  date,  from 
Patterson  to  Brown,  for  the  sum  of  $4160,  payable  four  years 
after  date.  The  appellants  M'-ere  made  parties,  the  bill  alle- 
ging that  they  had  of  claimed  some  interest  in  the  mortgaged 
premises,  which  interest,  if  any,  accrued  subsequent  to  the 
lien  of  the  mortgage  and  was  subject  thereto. 

The  appellants,  Marcus  H.  and  John  S.  Topping  and 
Gains  Paddock,  set  up  in  the  court  below  in  bar  of  the  suit, 
in  respect  to  120  acres  of  the  land,  the  proceedings  in  a  cer- 
tain suit  brought  to  the  April  term,  1868,  of  the  Bond  circuit 
court,  in  favor  of  James  Patterson  against  said  George  W. 
Patterson,  to  enforce  a  mechanic's  lien  in  favor  of  the  former 
against  the  latter,  upon  the  said  tract  of  land,  for  materials 
furnished  by  said  James  to  said  George  AV.,  the  owner  of  the 
land,  for  the  repair  of  a  building  upon  it,  under  a  contract 
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between  them,  made  July  19,  1866,  to  which  suit  Brown  was 
made  a  party  defendant  as  a  mortgage  incumbrancer  under 
the  mortgage  now  in  suit,  which  lien  suit  resulted  in  a  decree, 
on  the  1st  of  October,  1868,  in  favor  of  the  said  James 
against  the  said  George  W.  for  the  sum  of  $830,  and  for  a 
sale  of  the  land  to  satisfy  the  same,  and  that  upon  an  execution 
sale  under  such  decree  the  appellants  purchased  the  said  120 
acres  of  land  for  the  sum  of  $950,  and  duly  obtained  a  sheriff's 
deed  therefor.     The  decree  was  by  default  as  against  Brown. 

The  only  objections  which  appellee's  counsel  make  against 
the  validity  of  this  sale  are,  that  by  the  terms  of  the  decree 
the  appellee's  rights  as  mortgagee  were  not  barred,  and  that 
if  they  were,  the  decree  and  sale  would  be  void  for  want  of 
jurisdiction  in  the  court  of  the  subject  matter,  for  the  reason 
that  the  petition  in  the  lien  suit  alleged  nothing  adverse  to 
the  mortgage  and  contained  no  allegation  which  could  have 
authorized  such  a  decree. 

The  only  allegation  in  the  petition  in  respect  to  the  mort- 
gage is,  "  that  one  Benjamin  Brown  has  a  mortgage  on  the 
tract  of  land  herein  above  described  (together  with  other 
lands),  for  the  sum  of  $4160;"  but  the  petition  makes  Brown 
a  party  defendant,  and  prays  that  the  land  may  be  sold  for  the 
payment  of  the  petitioner's  debt. 

The  decree  merely  finds  the  existence  and  amount  of  the 
lien,  and  directs  that  if  the  sum  be  not  paid  within  the  time 
prescribed,  a  sale  be  had  to  satisfy  the  lien,  and  that  a  special 
execution  issue  against  the  land,  and  that  upon  a  sale  the 
sheriff  execute  to  the  purchaser  a  good  and  sufficieut  deed, 
conveying  the  interest  of  the  defendants  in  the  suit  in  and  to 
the  land,  and  that  he  put  the  purchaser  in  possession  of  it. 
The  decree  makes  no  reference  whatever  to  the  mortgage  or 
the  mortgagee's  rights,  and  is  entirely  silent  as  to  the  dispo- 
sition of  the  proceeds  of  the  sale,  or  as  to  the  bringing  of 
them  into  court. 

The  lien  act  provides  that  the  lien  creditor,  upon  bill  or  pe- 
tition to  the  court,  may  obtain  an   order  for  the   sale   of  the 
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land,  and  for  applying  the  proceeds  of  the  sale  to  the  dis- 
charge of  his  demand.  It  contemplates  that  all  persons 
having  an  interest  in  the  land  may  be  brought  before  the 
court,  and  makes  provision  for  that  purpose.  It  provides 
that,  in  case  of  several  claimants,  the  issue  may  be  tried 
separately,  and  that  trial  shall  be  had  upon  issues  between 
such  parties  as  are  prepared,  without  reference  to  issues 
between  other  parties,  and  that  when  one  creditor  shall  have 
obtained  a  verdict  or  judgment  for  the  amount  due,  the  court 
may  order  a  sale  of  the  premises  on  which  the  lien  operates, 
so  as  to  satisfy  the  judgment:  Provided,  that  the  court  may, 
for  good  causes  shown,  delay  making  any  order  of  sale  until 
the  rights  of  all  parties  in  interest  shall  be  ascertained  and 
settled  by  the  court. 

In  relation  to  incumbrances,  it  provides  that,  upon  ques- 
tions arising  between  previous  incumbrancers  and  the  lien 
claimant,  the  previous  incumbrance  shall  be  preferred  to  the 
extent  of  the  value  of  the  land  at  the  time  of  making  the 
contract  out  of  which  the  lien  arises,  and  that  the  court  shall 
ascertain,  by  jury  or  otherwise,  as  the  case  may  require,  what 
portion  of  the  proceeds  of  any  sale  shall  be  paid  to  the  several 
parties  in  interest. 

The  validity  of  this  mortgage  was  in  nowise  contested  in 
the  lien  proceeding  as  to  its  amount  or  justice,  nor  did  the 
court  adjudicate  upon  it.  There  was  doubtless  error  in  that 
proceeding  in  not  providing  for  the  application  of  any  por- 
tion of  the  proceeds  of  the  sale  towards  payment  of  the  mort- 
gage debt.  But  this  was  merely  error  in  the  exercise  of  ju- 
risdiction, against  which  relief  should  have  been  sought  by 
appeal  or  writ  of  error.  These  purchasers  under  the  execu- 
tion sale  are  not  to  be  affected  by  it.  Their  only  concern  is  to 
see  that  the  court  had  jurisdiction  to  make  the  order  of  sale. 

The  petition  presented  a  case  where  the  court  was  properly 
called  upon  to  act  and  proceed  to  hear  and  determine  as  to 
the  existence  and  amount  of  the  lien,  and  whether  a  sale  of 
the  land  sliould   be  had   in  order  to  satisfy  the  same.     There 
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can  be  no  question  tliat  the  court  had  jurisdiction  of  the  sub- 
ject matter.  See  Thomson  v.  Morris,  57  111.  333.  Although 
the  petition  admitted  the  mortgage  debt,  and  the  decree  ad- 
judged nothing  against  its  validity,  it  does  not  follow  that  the 
order  of  sale  is  not  binding  upon  Brown,  the  mortgagee.  He 
had  an  incumbi-ance  upon  the  land  to  the  extent  of  its  value 
at  the  time  the  contract  for  materials  was  made,  and  the  lien 
claim  ant  had  a  lien  upon  the  materials  he  furnished  for  the 
building  upon  the  land.  In  order  that  the  latter  might  realize 
the  benefit  of  his  lien,  there  was  a  necessity  for  converting  the 
land  into  money  that  he  might  receive  therefrom  the  value  of 
the  materials  furnished.  A  case  arose  which  rendered  it  ne- 
cessary that  the  powers  of  the  court  should  be  exerted  with 
reference  to  a  specific  thing,  and  the  decree  of  the  court  as  to 
its  status,  the  change  of  it  from  land  into  money,  must  be  con- 
clusive upon  the  thing,  as  against  a  party  defendant,  and  can 
not  be  contradicted  by  him  in  any  subsequent  controversy. 

We  must  hold,  then,  that  the  sale  under  this  decree  passed 
a  good  title  to  the  land  as  against  Brown,  the  mortgagee; 
that  it  divested  the  land  of  his  mortgage  lien,  and  that  he 
was  remitted  to  the  fund  resulting  from  the  sale. 

There  was  error  in  the  case  before  us  in  decreeing  a  sale  of 
the  tract  of  land  of  120  acres;  the  bill  should  have  been  dis- 
missed as  to  that  tract.  So  much  of  the  decree  as  respects 
that  tract  of  land  is  reversed,  and  the  cause  remanded  for 
futher  proceedings  consistent  with  this  opinion. 

Decree  reversed  in  part. 

Mr.  Justice  Breese  and  Mr.  Justice  Thorkton,  dissenting : 
We  think  that  the  decree  in  this  case  should  be  affirmed. 

The  opinion  is  based  upon  the  assumption  that  the  record 
of  the  proceedings  in  the  suit  to  declare  the  mechanic's  lien 
were  before  and  considered  by  the  court  below. 

We  can  make  no  such  inference  from  the  record.  The  pro- 
ceedings in  the  mechanic's  lien  suit  are  not  properly  before 
us  and  we  can  not  consider  them. 
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Mr.  Justice  McAllister,  dissenting  :  I  do  not  concur  in 
the  opinion  of  the  majority  of  the  court  for  the  reason  stated 
in  the  dissenting  opinion  of  Mr.  Justice  Breese  and  Mr.  Justice 
Thornton. 


Jesse  H.  Thompson  et  al, 

•V. 

Michael   H.  Beayer  et  al. 


1.  School  trustees — as  to  establishing  districts.  The  manner  of  layinjr 
olf  their  township  into  districts  is  left  by  the  law  to  the  sound  discretion, 
good  judgment,  and  common  sense  of  the  trustees  elected  for  that  pur- 
pose, and  when  honestly  exercised,  a  court  of  equity  has  no  power  to  su. 
pervise  their  action. 

2.  As  TO  THE  EXERCISE  OF  DISCRETIONARY  POWER.  If  there  be  fla. 
grant  abuse  of  discretionary  power,  or  corrupt  conduct,  tending  to  palpable 
inconvenience  and  oppi'ession,  equity  will  interpose  to  afford  tlie  requisite 
relief. 

3.  District  schools — unreasonable  rules.  What  are  reasonable  rules, 
is  a  question  of  law.  A  rule  barring  the  doors  of  school  houses  against 
little  children  coming  from  great  distances,  in  the  winter,  for  being  a  few 
minutes  tardy,  is  unreasonable  and  unlawful,  and,  in  its  nractical  operation, 
little  less  than  wanton  cruelty. 

Appeal  from  the  Circuit  Court  of  Logan  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 


Mr.  S.  A.  Foley,  for  the  appellants. 

Mr.  Samuel  C.  Parks,  for  the  appellees. 
23— 63d  III. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  object  of  the  bill  exhibited  by  the  appellants  was  to 
have  the  order  made  in  October,  1870,  by  the  appellees,  act- 
ing in  their  official  capacity  of  school  trustees,  dividing  town- 
ship 19  north,  range  3  west,  into  school  districts,  declared  null 
and  void,  and  have  the  same  canceled  and  set  aside  on  the 
ground  that  it  was  fraudulently  made,  and  the  manner  of  dis- 
tricting oppressive  and  burdensome  to  the  inhabitants  of  the 
township. 

Preliminary  to  charging  the  acts  complained  of,  it  is  alleged 
that,  in  1867,  the  then  acting  trustees  of  the  township  laid  off 
and  sub-divided  the  township  into  school  districts;  that  the 
same  was  fairly  and  equitable  made,  and  beneficial  and  satis- 
factory to  the  people ;  that  after  such  sub-division,  the  inhab- 
itants of  district  number  4,  in  which  the  village  of  Broadwell 
is  situated,  had  caused  to  be  erected  a  very  good  and,  for  that 
district,  a  very  expensive  school  house,  at  a  cost  of  some 
$4000,  and  that  a  good  school  house  had  also  been  erected  by 
the  inhabitants  in  district  number  6. 

The  appellants  are  directors  of  districts  number  4  and  6, 
and  their  cause  of  complaint  seems  to  be  that  the  sub-division 
of  the  township,  as  made  by  the  appellees  in  1870,  is  burden- 
some, inconvenient  and  oppressive  to  the  entire  people  of  the 
township,  and  particularly  so  to  the  inhabitants  of  the  districts 
of  which  they  are  respectively  directors,  on  whose  behalf  they 
have  instituted  this  proceeding. 

It  is  said  that,  by  the  new  division  .  of  the  township  into 
school  districts,  the  old  district  number  4  has  been  deprived 
of  over  one-third  of  the  value  of  taxable  property  formerly 
included  in  that  district  when  the  school  house  was  erected, 
and  in  consequence  thereof  the  inhabitants  will  be  wholly  un- 
able to  support  and  maintain  a  school  in  such  district,  and  pay 
the  debt  forced  upon  them  by  the  action  of  the  trustees,  and 
that  a  tax  sufficient  to  pay  such  debt  and  support  a  school 
would  be  oppressive  on  those  left  in  the  district. 
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In  regard  to  district  number  6,  it  is  charged  that  the  terri- 
tory comprising  the  old  district  number  6  had  been  divided 
between  districts  number  1  and  3,  and  a  new  district  number 
6  formed  out  of  territory  taken  largely  from  old  district  num- 
ber 4,  and  that  the  school  house  erected  by  the  inhabitants  of 
district  number  6  had  been  assigned  by  the  action  of  the  trus- 
tees to  district  number  3,  and  that  there  are  not  now  children 
enough  in  the  new  district  number  6  to  support  a  school. 

The  fraudulent  acts  charged,  upon  which  the  appellants  ex- 
pect relief  in  a  court  of  equity,  are,  that  the  sub-division  of 
the  townshij)  into  new  districts,  as  made  by  the  trustees  in 
1870,  was  made  through  improper  motives  on  the  pai-t  of  two 
of  the  appellees,  Beaver  and  Critchfield,  by  the  improper  in- 
terference of  one  Darrell  F.  Wright,  who  is  said  to  be  a  large 
land-holder  and  tax-payer  in  the  township. 

It  is  also  charged,  as  a  ground  of  relief,  that  the  new  dis- 
tricting of  the  township  into  school  districts  was  made  against 
the  wishes  of  the  inhabitants  of  a  large  portion  of  the  town- 
ship, and  particularly  against  the  wishes  of  those  living  in  dis- 
tricts number  4  and  6. 

In  the  matter  of  the  formation  of  school  districts,  the  trus- 
tees are  invested  by  law  with  a  large  discretionary  power 
which  it  is  their  duty  to  exercise  for  the  best  interests  of  the 
inhabitants  of  the  township.  By  section  33  of  the  School 
Law  (Gross'  Stat.  p.  691.)  it  is  made  the  duty  of  the  trustees 
to  "lay  off  the  township  into  one  or  more  districts,  to  suit  the 
Avishes  and  convenience  of  the  majority  of  the  inhabitants  of 
their  township,  *  -k-  ji;  ^  which  districts 

they  may  alter  or  change  at  any  regular  session." 

There  is  no  mode  pointed  out  in  the  statute  for  ascertaining 
the  wishes  of  the  inhabitants  of  the  township,  or  what  num- 
ber and  size  districts  would  best  suit  their  convenience.  It 
is  made  the  imperative  duty  of  the  trustees  to  lay  off  the  town- 
ship into  districts,  but  the  manner  of  doing  is  left  to  the  sound 
discretion,  good  judgment  and  common  sense  of  the  trustees 
elected  by  the  people  for  that  purpose.     When  this  discretion 
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is  honestly  exercised^  with  a  view  to  promote  the  best  interests 
of  the  township,  although  other  reasonable  men  might  differ 
with  them  in  their  judgment  as  to  M'hat  number  and  size  dis- 
tricts would  best  suit  the  convenience  of  the  people  of  the 
township,  a  court  of  equity  possesses  no  power  to  supervise  the 
action  of  the  trustees  in  the  premises. 

It  is  not  doubted,  however,  that  if  there  has  been  any  fla- 
grant abuse  of  the  discretionary  power  with  which  the  trus- 
tees are  invested,  or  any  corrupt  conduct  in  laying  off  or 
changing  districts,  so  that  the  same  would  become  palpably 
inconvenient  and  oppressive  to  the  inhabitants  of  the  town- 
ship, equity  would  interpose  to  afford  the  requisite  relief. 
Grove  V.  School  Inspectors  of  Peoria,  20  111.  54 ;  3Ietz  v.  Ander- 
son, 23  111.  463. 

We  have  carefully  considered  the  entire  evidence  preserved 
in  the  record.  We  find  there  some  evidence  tending  to  show 
that  there  existed  a  necessity  for  i-e-districting  the  township, 
or  at  least  changing  some  of  the  districts,  especially  district 
number  4,  as  formed  in  1867.  The  extent  of  the  necessity 
that  existed,  or  the  manner  of  changing  the  districts,  were 
clearly  within  the  discretion  of  the  trustees,  and  we  can  not 
undertake  to  review  their  action  in  that  regard.  It  does  not 
appear  that  the  trustees  acted  from  any  improper  motives,  or 
that  they  were  unduly  influenced  by  any  citizen  of  the  town- 
ship. 

The  only  person  charged  with  having  used  improper  influ- 
ences to  procure  the  re-districting  of  the  township,  is  Darrell 
F.  Wright.  His  action  in  the  premises  may  be  ascribed  to 
other  than  corrupt  motives.  He  resided  in  district  number 
4,  and  distant  one  and  a-half  miles  from  the  school  house,  in 
the  village  of  Broadwell.  By  a  rule  adopted  for  the  govern- 
ment of  the  school,  his  children,  for  the  reason  that  they  were 
a  little  tardy,  were  denied  admission  to  the  school  house,  at 
times  when  the  weather  was  very  inclement. 

The  directors  undoubtedly  have  the  power  to  make  and 
cause  to  be  enforced  all  reasonable  rules  and  regulations  for 
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the  government  of  schools  in  their  respective  districts.  What 
are  reasonable  rules,  is  a  question  of  law,  and  we  do  not  hesi- 
tate to  declare  that  a  rule  that  would  bar  the  doors  of  the 
school  house  against  little  children  who  had  come  from  so 
great  a  distance  in  the  cold  winter,  for  no  other  reason  than 
that  they  were  a  few  minutes  tardy,  is  unreasonable,  and  there- 
fore unlawful.  In  its  practical  operation  it  amounts  to  little 
less  than  wanton  cruelty.  If  it  was  the  purpose  of  Mr. 
Wright  to  get  his  children  and  those  of  his  neighbors  out 
from  under  the  operation  of  a  rule  so  unjust  and  oppressive, 
the  motive  was  a  proper  one,  and  such  as  would  actuate  any 
right-minded  man. 

The  evidence  discloses  no  such  abuse  of  a  sound  discretion, 
o'v  any  such  corrupt  conduct  on  the  part  of  the  trustees,  as  to 
the  time  and  manner  of  re-districting  the  township,  as  would 
authorize  a  court  of  equity  to  interpose  to  review  their  ac- 
tion. 

While  we  may  not  be  satisfied  that  the  division  of  the  town- 
ship into  districts  in  1870  Avas  the  best  that  could  have  been 
made  for  the  convenience  of  the  inhabitants,  still  the  action 
was  within  the  discretion  of  the  trustees,  and  inasmuch  as  it 
does  not  appear  that  they  acted  corruptly  or  from  impi-oper 
motives,  or  that  the  division  that  was  made  was  grossly  un- 
equal and  oppressive  on  the  inhabitants,  a  court  of  equity 
ought  not  to  interfere. 

It  is  our  judgment  that  the  bill  was  properly  dismissed, and 
the  decree  is  affirmed. 

Decree  ajffirmed. 
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The  Chicago,  Alton  and  St.  Louis  Kaileoad  Co. 


John  Stover. 

New  trial — verdict  against  the  evidence.  In  this  case  the  evidence  is 
regarded  as  so  conflicting  as  to  leave  no  ground  for  disturbing  the  verdict 
of  the  jury. 

Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

This  was  an  action  brought  by  Stover  against  the  railroad 
company,  to  recover  the  value  of  certain  wood  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the  defendant.  A 
trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff,  and  to  reverse  this  judgment,  the  defendant  ap- 
peals. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellant. 

Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  brought  to  recover  the 
value  of  certain  wood  sold  and  delivered  to  the  railway  com- 
pany. No  question  of  law  is  raised  by  counsel  for  appellant. 
The  case  turned  wholly  upon  the  question  whether  the  wood 
was  such  as  the  contract  required.  As  to  this,  the  evidence 
was  so  conflicting  as  to  leave  no  ground  for  disturbing  the 
verdict. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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John  W.  Gkantham 


Samuel  T,  Atkins. 

1.  Swamp  lands — effect  of  acts  granting.  The  act  of  congress  of  Sept. 
20, 1850,  granting  swamp  and  overflowed  lands  to  the  States  in  which  they 
lie,  does  not  create  a  title  in  presenti,  the  fee  simple  remaining  ia  the 
United  States  until  patent  is  issued.  The  laws  of  Marcli  2,  1855,  and 
March  3,  1857,  show  such  to  be  the  clear  intention  of  congress. 

2.  Right  of  entry.  The  right  of  private  entry  continued  until  the 
actual  issue  of  patent  to  the  State,  notwithstanding  the  land  in  controversy 
had  been  reported  and  confirmed  as  swamp  land  enuring  to  the  State. 

3.  OoNPLiCTiN»  PATENTS.  The  oldest  patent  carries  the  title  in  fee 
simple,  and  leaves  nothing  upon  which  the  second  patent  can  operate. 

4.  Cancellation.  It  follows  that  the  commissioner  of  the  general 
land  oflOicc  had  not  the  power  to  order  the  cancellation  of  the  prior  patent. 

5.  A  third  party  can  not,  in  a  collateral  issue,  attack  the  validity  of  a 
patent  properly  issued. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

On  the  10th  day  of  May,  1870,  the  appellee,  Samuel  T. 
Atkins,  obtained  a  patent  from  the  United  States  to  the  north 
half  of  the  southeast  quarter  of  section  35,  town  21  north, 
range  2  west  of  the  third  principal  meridian,  in  Logan  county, 
having  entered  the  same  and  received  the  usual  certificate 
therefor  in  August,  1869.  At  the  date  of  the  patent,  the  tract 
was  claimed  by  Logan  county  as  swamp  and  overflowed  land, 
under  the  act  of  congress  of  September  20,  1850.  It  had  been 
reported  by  the  surveyor  general  as  swamp  and  overflowed 
land,  and  that  report  had  been  officially  confirmed.  But  the 
tract  had  not  yet  been  patented  to  the  State  of  Illinois,  being, 
through  mistake,  omitted  in  the  making  of  patents  of  neigh- 
boring swamp  lands.  But  on  the  4th  day  of  January,  1871,  a 
patent  was  issued  to  the  State.     On  the  23d  day  of  the  same 
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month  a  transcript  of  this  patent,  confirming  the  land  to  the 
county  of  Logan,  was  filed  in  the  office  of  the  clerk  of  that 
county. 

But  previously  to  this  time,  in  October,  1870,  Atkins  had 
commenced  his  suit  in  ejectment  against  John  Stucky  and  the 
appellant  herein,  John  W.  Grantham — Grantham  being  tenant 
of  Stucky,  who  held  as  the  agent  of  the  county.  It  appears' 
also,  that  Atkins  had  procured  from  one  Norton  a  quit-claim 
deed  to  the  same  land,  July  16,  1870,  Norton  having  made 
improvements  upon  it;  also,  that  Grantham  occupied  and  cul- 
tivated 20  acres  on  the  east  end  of  the  tract  at  the  commence- 
ment of  the  suit. 

On  the  15th  of  December,  1870,  the  commissioner  of  the 
general  land  office  instructed  the  register  and  receiver  of 
the  land  office  at  Springfield  as  follows :  "  The  said  tract 
being  a  valid  swamp  selection,  made  in  1853,  which  properly 
enures  to  the  State,  and  must  be  approved  thereto,  you  will 
advise  Mr.  Atkins  of  these  facts,  and  notify  him  to  return  said 
patent  to  you,  that  the  same  may  be  transmitted  to  this  office, 
for  cancellation."  Atkins,  however,  declined  to  return  the 
patent. 

To  the  declaration  in  ejectment,  the  plea  of  the  general 
issue  was  interposed.  The  case  was  removed  by  change  of 
venue  to  Clinton  county,  and  trial  had  by  the  court  at  the 
May  term,  1871 ;  decision  filed  at  the  November  term,  1871, 
and  verdict  not  guilty  as  to  Stucky,  and  Grantham  guilty 
as  to  20  acres  off  the  east  end  of  the  land  in  controversy. 
Grantham  brings  the  case  by  appeal  to  this  court,  upon  bill 
of  exceptions. 

The  laws  of  congress  upon  which  the  points  in  the  case  are 
made  are  given  in  the  opinion.  • 

Mr.  S.  C.  Parks,  and  Messrs.  Beason  &  Blinn,  for  the 
appellant,  cited  Lytic  v.  State  of  Arkansas,  22  Howard,  193  ; 
Stark  V.  Staus,  6  Wallace,  402 ;  Stoddard  v.  Chambers,  2  How- 
ard, 284;  Ballance  v.  McFadden,  12  111.  318;   Garner  et  ah  v. 
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Willett,  18  111.  455;  Wilcox  v.  Jackson,  13  Peters,  498;  Tes- 
soint  et  al.  v.  Price,  12  Howard,  59;  Nno  Orleans  v.  TJniied 
States,  10  Peters,  662;  Minter  et  al.  v.  Crommelin,  18  Howard, 
87;  Harhness  and  Wifey.  Underhill,  1  Black,  316;  Garland  v. 
Winn,  20  Howard,  8;  Railroad  Co.  v.  Smith,  9  Wall.  96. 

Messrs.  Moore  &  Warner,  and  Messrs.  Hay,  Greene  & 
Littler,  for  the  appellee,  cited  Rogers  v.  Brent,  5  Gilm.  584; 
Jackson  v.  Harder,  4  Johns.  211 ;  Den  v.  McKnighi,  6  Halsted, 
385;  Stringer's  Lessee  v.  Young,  3  Peters,  320;  Boardman  v. 
Reed,  6  Peters,  328;  Cook  v.  Foster,  2  Gilman,  652;  Aldrich  v. 
Aldrich,  37  111.  32 ;  j5ea%  v.  ^^aZe,  43  111.  351 ;  Field  v.  Sea- 
bury,  19  Howard,  323. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  chief  defense  to  this  action  of  ejectment  is,  that  the 
land  to  which  the  plaintiff  had  a  patent  from  the  United 
States  was  swamp  and  overflowed  land,  and  as  such,  and  prior 
to  the  entry,  the  title  was  vested  in  the  State,  by  force  of  the 
act  of  Congress  of  September  28,  1850.  Brightley's  Digest, 
492. 

The  true  construction  of  the  several  acts  of  congress  is, 
that  these  lands  were  subject  to  purchase  until  the  law  was 
complied  with  and  the  patent  was  issued  to  the  State, 

The  first  section  of  the  act  of  1850  enacts  that  the  Avhole  of 
the  swamp  and  overflowed  lands  shall  be  and  the  same  are 
hereby  granted  to  the  States.  If  there  were  no  other  provi- 
sion, it  might  well  be  said  that  an  absolute  grant  was  made. 
The  second  section,  however,  provides  that  a  list  of  the  lands 
shall  be  made  by  the  secretary  of  the  interior  and  transmitted 
to  the  governor,  and,  on  the  request  of  the  governor,  a  pateiit 
shall  issue,  "and  on  that  patent  the  fee  simple  to  said  lands 
shall  vest  in  the  State." 

Congress  made  a  grant  of  the  lands,  and  then  directed  the 
t:;.d<8  in  which  i*-  was  to  be  executed,  and  named   the  act 
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which  should  vest  the  title.  The  second  section  must  control 
the  first. 

It  is  a  settled  rule  that  statutes  must  be  so  interpreted,  as 
to  give  eifect  to  the  whole;  and  one  part  must  be  so  construed 
by  another,  that  the  whole  may  stand. 

If  we  make  an  absolute  grant  by  the  first  section,  then  we 
nullify  the  second.  If  the  intention  was  that  the  title  should 
be  vested  by  the  first,  then  the  words  in  the  second,  "and  on 
that  patent  the  fee  simple  to  said  lands  shall  vest,"  are  use- 
less and  inoperative.  j 

The  correct  conclusion  to  be  drawn  from  both  sections  is, 
that  a  grant  was  made  which  would  vest  the  title,  upon  a 
compliance  with  the  law  in  making  the  required  list  and  the 
issue  of  a  patent. 

This  construction  is  fully  sustained  by  the  subsequent  leg- 
islation of  congress  in  relation  to  the  same  subject  matter. 

On  the  2d  of  March,  1855,  congress  passed  a  law  entitled 
"An  act  for  the  relief  of  purchasers  and  locaters  of  swamp  and 
overflowed  lands." 

The  first  section  directed  the  president  to  issue  patents  to 
all  purchasers  of  swamp  lands  who  had  made  entries  prior  to 
the  issue  of  patents  to  the  States,  and  reference  was  made  to 
the  act  of  September  28,  1850,  by  its  date  and  title. 

The  second  section  directed  a  return  of  the  purchase  money 
to  the  State,  upon  proper  proof. 

Though  the  title  can  not  control  the  plain  words  in  a  stat- 
ute, it  is  entitled  to  some  consideration. 

The  title  of  this  act  shows  that  the  statute  was  intended  to 
relieve  purchasers  of  swamp  lauds.  Why  should  congress 
attempt  relief  if  the  United  States  had  parted  with  the  title? 
Why  should  it  direct  the  president  to  issue  patents  to  these 
same  lands  to  purchasers  at  private  entry,  if  the  title  had 
vested  in  the  States  in  1850? 

We  can  not  escape  the  conclusion  that  congress  recognized 
the  swamp  and  overflowed  lands  as  belonging  to  the  United 
States  until  the  issue  of  the  jjatent  to  the  State. 
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Again,  on  the  Sd  of  March,  1857,  congress  passed  another 
law  upon  the  subject  of  swamp  lands,  and  in  it  referred  to  the 
act  of  1850.  By  the  act  of  1857,  the  swamp  and  overflowed 
lands  as  granted  by  the  act  of  1850  were  confirmed  to  the 
States,  "so  far  as  the  same  shall  remain  vacant  and  unappro- 
priated." 

If  they  had  been  entered  or  appropriated,  then  they  were 
not  confirmed  to  the  States.  Thus,  in  unequivocal  language, 
■we  have  a  plain  recognition  of  the  right  of  private  entry,  and 
of  the  right  of  congress  to  appropriate. 

We  are  of  opinion  that  there  is  not  a  doubt  upon  which 
even  a  plausible  argument  can  be  based  that  the  title  to  the 
swamp  and  overflowed  lands  did  not  vest  in  the  State  until 
the  issue  of  a  patent.  We  must  therefore  recognize,  as  the 
best  evidence  of  title,  the  patent  to  the  purchaser,  and  not  the 
subsequent  patent  to  the  State. 

As  we  hold  that  the  land  was  subject  to  entry,  and  the 
patent  was  lawfully  issued  to  the  purchaser,  a  third  party  can 
not,  in  ejectment,  question  its  fairness,  or  attack  it  collaterally 
for  fraud. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


"William  Thomas 

V. 

Delia  Satles  et  ah 

1.  Lost  boundary — acquiescence.  Wlieu  the  boundaries  fixed  iu  orig- 
inal surveys  are  lost,  the  iuteutions  and  understanding  of  parties  will  be 
inferred  from  their  long  acquiescence  in  the  location  of  line  fences,  and 
their  occupancy  on  each  side  for  a  great  length  of  time. 
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3.  Adverse  possession.  When  such  adjustmeut  of  fences  has  existed 
without  question  for  twenty  years,  title  will  have  been  acquired  by  ad- 
verse possession. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Chakles  D.  Hodges,  Judge,  presiding. 

Mr.  William  Thomas,  pro  se. 

Mr.  Henry  E.  Dummer,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  controversy  in  this  case  resolves  itself  mostly  into  a 
question  of  surveying. 

The  deed  under  which  the  appellant  claims  title  to  the  land 
in  controversy,  through  intermediate  conveyances,  is  one  from 
Thomas  Church,  the  patentee  of  the  land,  (who  is  admitted 
to  be  the  common  source  of  title,)  to  Leander  Filson,  of  the 
date  of  September  15th,  1832.  If  this  deed  includes  the 
land  in  controversy,  then  the  appellant  is  entitled  to  recover 
on  his  paper  title.  The  description  in  this  deed  is  this; 
"  Beginning  at  a  stake  in  the  St.  Louis  road  at  the  southeast 
corner  of  a  lot  of  land  conveyed  to  Newton  Forsythe  by  Jo- 
seph Duncan,  running  south  twelve  poles  to  a  stake  in  the 
road,  thence  west  to  a  stake  on  the  west  line  of  the  half  quar- 
ter, thence  north  on  said  line  twelve  poles  to  the  southwest 
corner  of  land  conveyed  by  Duncan  to  Newton  Forsythe,  and 
thence  east  on  said  line  to  the  place  of  beginning,  containing 
six  acres  more  or  less." 

The  question  arises  upon  the  true  position  of  the  south  line 
of  this  boundary. 

The  land  in  controversy  is  a  very  small  portion  of  the  land 
set  out  in  the  declaration  and  described  in  the  above  named 
deed,  it  being  a  parcel  adjoining  this  south  line,  extending 
from  the  west  side  east,  half  way  across  the  half  quarter  sec- 
tion, being  43  feet  wide  at  the  west  end  and  41  feet  at  the  east 
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end,  and  claimed  by  the  appellant  to  be  within,  and  by  the 
appellees  to  be  without^  that  boundary  line. 

It  is  not  pretended  that  any  of  the  stakes  referred  to  in  this 
deed  from  Church  to  Filson  can  now  be  found.  No  deed  from 
Joseph  Duncan  to  Newton  Forsythe  is  to  be  found  of  record  or 
otherwise. 

The  plaintiff,  then,  to  ascertain  the  starting  point  for  loca- 
ting his  land,  measures  on  the  east  line  of  the  half  quarter  sec- 
tion the  width  of  the  several  parcels  conveyed  by  Church, 
the  patentee,  and  places  the  starting  point  at  the  southeast 
corner  of  these  tracts,  which  would  locate  his  southeast  cor- 
ner where  he  claims  it  to  be,  and  a  line  west  from  which 
would  include  the  land  in  controversy;  or  he  would  begin  at 
the  southeast  corner,  which  he  claims  to  have  been  admitted 
by  Church  as  such,  and  which  is  the  same  as  arrived  at  by  the 
other  mode,  and  run  either  north  or  west,  which,  according  to 
the  courses  and  distances  of  the  deed,  would  give  him  the 
land. 

The  defendants  contend  that,  to  find  the  starting  point  of 
this  six  acres,  there  must  be  surveyed  the  lot  of  land  conveyed 
by  Joseph  Duncan  to  Forsythe  &  Buckner,  by  deed  dated 
February  8th,  1836,  nearly  four  years  after  the  date  of  the 
deed  from  Church  to  Filson,  and  make  the  beginning  corner 
of  the  six  acres  at  the  southeast  corner  of  this  land  conveyed 
by  this  deed — their  counsel  suggesting  that  probably  there 
was  in  existence  on  the  15th  of  September,  1832,  when  the 
deed  to  Filson  was  executed,  a  title  bond  to  Forsythe,  or  For- 
sythe &  Buckner,  from  Duncan,  which  was  referred  to  by 
Church  as  a  conveyance. 

The  boundary  of  the  land  conveyed  by  this  deed  to  For- 
sythe &  Buckner,  is  as  follows  :  "  Beginning  52  poles,  13  links 
south  of  the  northeast  corner  of  the  half  quarter,  running 
west  32|-  poles,  thence  south  (67  degrees  west)  52  poles  to  the 
west  line  of  the  half  quarter,  thence  south  on  said  line  7  poles 
and  a  half  link  to  a  stake,  thence  east  across  the  tract  to  the 
east  line,  thence   north  29   poles  16  links  to  the  beginning." 


366  Thomas  v.  Sayles  et  al.  [Jan.  T., 

Opinion  of  tlie  Court. 

In  regard  to  which  boundary  it  is  not  pretended  any  stakes  or 
monuments  can  be  found. 

Taking  the  southeast  corner  of  the  lot  of  land  described  in 
this  latter  deed  as  the  starting  point,  as  found  by  running 
the  lines  as  described  in  that  deed,  and  surveying  the  land 
described  in  the  deed  from  Church  to  Filson,  one  surveyor 
found  the  description  in  the  latter  deed  not  to  include  any 
part  of  the  land  in  controversy  ;  the  other  that  it  docs  include 
a  small  triangular  piece  ^^  feet  wide  on  the  west  line,  and  ter- 
minating in  a  point  430  feet  east.  They  both  found  there  was 
a  mistake  in  the  deed  from  Duncan  to  Forsythe  &  Buckner  in 
the  description  of  the  length  of  the  last  line,  to  wit:  "thence 
north  29  poles  16  links  to  the  place  of  beginning,"  one  making 
it  27  poles  and  8J  links,  and  the  other  3  poles  short. 

The  evidence  of  Filson  shows  that,  at  the  time  of  his  pur- 
chase from  Church  of  the  six  acres  in  the  fall  of  1832,  there 
was  a  fence  on  or  near  the  north  line  of  the  six  acres;  that 
shortly  after,  that  fence  was  removed  by  Church  to,  as  he  said, 
the  south  line  of  the  six  acres,  to  be  a  division  fence  between 
them  ;  that  the  witness  had  an  agreement  with  Church  that 
the  latter  should  have  the  line  run  by  a  surveyor;  that  Church 
told  the  witness  that  he  had  the  line  run,  and  that  the  fence 
was  on  the  line. 

The  evidence  fairly  shows  that  fence  remained  unchanged 
until  some  time  subsequent  to  1859  or  1860,  when  it  was  re- 
moved by  Cassell,  the  ancestor  of  the  defendants,  from  the 
west  half  of  the  lot  about  40  feet  north  of  its  former  site  ;  and 
that,  up  to  the  time  of  such  removal,  there  had  been,  on  the 
part  of  Filson  and  those  claiming  under  him,  a  continuous  and 
uninterrupted  possession  of  the  land  on  the  north  to  the  line 
of  the  fence ;  and  on  the  part  of  Church  and  those  claiming 
under  him,  a  like  possession  of  the  land  on  the  south  to  the 
line  of  the  fence. 

The  east  end  of  the  fence,  the  point  which  the  county  sur- 
veyor, McPherson,  witness  for  the  plaintiff,  established  as  the 
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southeast  corner  of  the  six  acres,  seems  to  have  been  recog- 
nized and  clearly  acquiesced  in  as  the  true  corner  by  those  un- 
der whom  defendants  claim  ;  and  for  aught  that  appears  from 
the  evidence,  the  division  fence  was  acquiesced  in  as  being  the 
correct  line,  except  that  in  1851  the  county  surveyor,  Rout,  in 
surveying  and  platting  the  land  on  the  south  side  of  the  fence 
as  an  addition  to  the  town  of  Jacksonville,  for  the  heirs  of 
Thomas  Church,  found  the  fence  was  not  on  the  north  line  of 
the  addition  as  he  made  it,  his  line  making  a  "gore'^  with  the 
fence,  the  "  gore  "  starting  from  a  stone  on  the  St.  Louis  road 
at  the  east  end  of  the  fence,  as  he  thinks,  and  at  the  other  end 
of  the  fence  his  line  left  the  fence  about  a  rod — the  "  gore  " 
was  not  in  his  plat  of  the  addition,  but  north  of  it,  and  was 
claimed,  he  thinks,  by  the  heirs.  And  in  1859  or  1860,  Cas- 
sell,  while  admitting  the  southeast  corner  to  be  correct,  in- 
sisted that  the  line  from  that  corner  ran  north  of  west  to 
where  he  subsequently,  as  before  stated,  removed  the  fence. 

Without  considering  whether  the  subsequent  'deed  from 
Duncan  to  Forsythe  &  Buckner  is  to  be  considered  as  the  one 
referred  to  as  a  deed  from  Duncan  to  Newton  Forsythe,  Me 
are  of  opinion  that  admitting  it  to  be  so,  reliance  is  not  to  be 
had  solely  upon  the  survey  of  the  tract  therein  described,  in 
order  to  find  the  starting  point  for  the  survey  of  the  six  acres 
in  question,  but  that  the  acts,  admissions  and  long  acquies- 
cence of  those  under  whom  the  defendants  derive  title,  in  re- 
gard to  the  position  of  the  southeast  corner  of  the  six  acres, 
must  be  taken  as  having  a  conclusive  effect  upon  the  question 
of  the  position  of  that  corner.  Had  the  original  stake  placed 
in  the  road  as  the  southeast  corner  been  found,  it  must  be  ad- 
mitted that  would  have  controlled  as  to  the  location  of  the 
corner.  Of  hardly  less  significance,  in  locating  this  corner, 
do  we  regard  the  recent  act  of  Church,  after  the  conveyance, 
in  removing  the  fence  from  the  north  line  of  the  six  acres  and 
placing  it  upon  the  south  line,  under  the  circumstances  in  evi- 
dence, as  the  division  fence  between  the  six  acres  and  his  re- 
maining land  on  the  south.     Filson,  too,  testifies  that  he  was 
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satisfied  at  the  time  that  the  fence  was  on  the  line  at  the  east 
end. 

The  evidence  fixes  with  reasonable  certainty  the  point  upon 
the  east  line  where  the  fence  commenced  to  run  west;  it  is  the 
one  established  by  McPherson  as  the  southeast  corner,  and 
marked  upon  his  plat  "G."  This  we  think  must  be  taken  as 
the  southeast  corner.  The  call  in  the  deed  is  for  a  line  running 
thence  west  to  the  west  line  of  the  half  quarter;  and  this  is 
to  be  taken  as  the  south  line  of  the  boundary. 

As  to  the  effect  to  be  given  to  the  recognition  of  and  acqui- 
escence in  a  boundary  line,  see  Jackson  v.  Widger,  7  Cow.  723; 
3IcCormick  v.  Barnum,  10  Wend.  104;  Yates  v.  Shaw,  24  111. 
367 ;  Makepeace  v.  Bancroft,  12  Mass.  469. 

And  to  the  extent  of  the  line  of  the  fence,  as  originally 
placed  by  Church,  title  would  seem  to  have  been  acquired  by 
an  adverse  possession  of  twenty  years. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remand'ed. 

Judgment  7'eversed. 


Samuel  L.  Waener 

V. 

James  L.  Scott  et  ah 


1.  Vendor's  lien — waiver  by  taking  security.  Where  a  party  holding 
bonds  for  deeds  to  six  40  acre  tracts  of  land,  sold  the  land  and  received 
payment  for  four  of  the  tracts,  and  the  purchaser  gave  security  for  the 
payment  of  the  purchase  money  of  the  two  remaining  tracts  by  leaving 
the  title  bonds  with  the  agent  of  the  vendor,  by  which  the  latter  remained 
in  control  of  the  title :    Held,  that  the  vendor  could  not  maintain  a  bill  to 


1872.]  Warner  v.  Scott  et  al  369 

Opinion  of  ihe  Court. 


enforce  a  lien  for  the  purcliase  monej',  as  he  had  waived  his  lieu  by  taking 
the  securit}'. 

2.  Same — lost  by  vendor'' s  act  of  repudiation.  Tlie  complainant,  being 
the  holder  of  six  bonds,  each  for  the  conveyance  of  40  acres  of  land,  situate 
iu  a  body,  sold  the  same,  the  purchaser  to  assume  the  payment  of  the  pur- 
chase money  due  on  tlie  bonds,  and  to  pay  complainant  tlie  balance  of  the 
price  agreed  upon.  The  purchaser  paid  all  he  had  agreed  to  pay  on  the 
four  south  40s  except  thirty-two  dollars,  vphich  was  added  to  the  price  of 
the  two  north  40s.  The  agent  of  complainant  on  two  occasions  made  out 
notes  for  the  purchaser  t«  sign  for  the  balance  due,  whicli  was  refused  on 
the  ground  that  the  sum  was  too  large  and  the  interest  therein  provided 
was  not  iu  accordance  with  the  contract,  the  purchaser  otherwise  never 
having  refused  to  perform  his  contract  of  purcliase,  which  was  a  verbal  one. 
The  purchaser  had  also  left  with  the  complainant's  agent  two  of  the  title 
bonds  as  a  security  for  the  payment  of  the  remaining  purchase  money.  The 
circuit  court  dismissed  complainant's  bill  to  enforce  a  vendor's  lien  on  the 
whole  premises :  Held,  that  the  decree  was  proper ;  that  as  to  the  four 
tracts  the  bill  would  not  lie,  as  the  purchase  money  was  paid,  and  as  to  the 
other  tracts,  the  complainant  having  repudiated  the  contract  himself  by 
requiring  notes  difiereut  from  the  agreement,  he  was  not  entitled  to  main- 
tain the  bill. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county; 
the  Hon.  James  Steele,  Judge,  presiding. 

Messrs.  Henry  &  Read,  for  the  plaintiff  in  error, 

Messrs.  Ficklin  &  Peterson,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  in  the  Coles  circuit  court,  to 
enforce  a  vendor's  lien  on  certain  tracts  of  land  of  40  acres 
each,  therein  described. 

The  cause  was  heard  on  bill,  answer,  replication  and  proofs, 
and  on  the  hearing  the  bill  was  dismissed,  and  a  decree 
against  complainant  for  the  costs. 

To  reverse  this  decree  he  brings  the  record  here  by  writ  of 
error,    and    insists    the    decree    was    erroneous    and    should 
have  been  rendered  for  complainant. 
24~63d  III. 
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It  appears  that  one  Mc Acheron  had  purchased  of  the  Illi- 
nois Central  Railroad  Company,  taking  their  separate  bond 
for  title,  six  forties,  as  they  are  called,  lying  in  a  body  in  the 
form  of  a  parallelogram,  the  east  and  west  line  being  160 
rods  long,  and  the  north  and  south  line  240  rods,  making  in 
all  240  acres,  all  in  the  same  section,  township  and  range. 
The  two  north  forties  would  be  properly  designated  as  the 
south  half  of  the  northeast  quarter,  and  t]ie  other  four  would 
be  the  southeast  quarter  of  the  section. 

McAcheron  had  agreed  to  pay  the  company  fourteen  dollars 
and  eighty  cents  per  acre  for  each  tract.  He  sold  the  con- 
tract to  the  plaintiif  in  error  on  the  7th  of  December,  1864, 
after  having  been  in  possession  a  few  months,  making  some 
improvements  thereon.  Plaintiff  in  error  took  possession 
and  held  until  May  1,  1865.  On  the  3d  of  March  pre- 
ceding he  contracted  with  the  agent  of  George  W.  Scott,  now 
deceased,  to  sell  three  forties  to  him  for  forty  dollars  per 
acre,  including  the  amount  due  the  railroad  company,  mak- 
ing the  amount  to  be  paid  plaintiff  twenty-five  dollars  and 
twenty  cents  per  acre,  or  about  four  thousand  dollars  for  the 
four  south  forties.  This  amount,  it  is  admitted  by  complainant 
in  his  bill,  was  duly  paid  by  Scott  in  his  lifetime,  and 
the  railroad  bonds  were  handed  over  to  him. 

The  purchase  price  of  the  two  north  forties  would  be 
two  thousand  and  sixteen  dollars,  but  as  there  were  thirty- 
two  dollars  unpaid  on  the  south  forties,  this  amount  was 
added,  so  that  two  thousand  and  forty-eight  dollars  was  the 
amount  to  be  paid  for  the  north  forties,  in  two  equal  pay- 
ments, one  at  twelve  and  the  other  at  eighteen  months,  with 
six  per  cent  interest,  and  as  security  complainant  was  to  retain 
the  railroad  contract  or  bond  for  those  forties  in  lieu  of  a 
mortgage  on  them.  W.  W.  Gill,  the  agent  of  complain- 
ant, was  to  prepare  these  notes  by  the  next  morning,  to 
be  taken  by  respondents,  James  L.  Scott  and  James  Boalraan, 
the  agents  of  George  W.  Scott,  to  the  latter  for  his  signature, 
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he  then  being  confined  by  sickness,  and  when  signed  to  be 
returned  to  Gill. 

The  possession  of  all  the  land  was  delivered  to  Scott  ex- 
cept the  northeast  forty,  and  on  the  northwest  forty  complain- 
ant had  a  crop  growing,  the  possession  of  which  he  was  to 
retain  until  it  could  be  harvested. 

In  delivering  the  railroad  bonds  or  contracts  to  Gill  for  the 
north  forties,  as  security  for  their  payment,  there  was  deliv- 
ered to  him,  by  mistake,  the  bonds  for  tlie  two  middle  forties, 
which  would  be  the  north  half  of  the  southeast  quarter  of 
the  section,  for  which  Scott  had  fully  paid,  and  the  mistake 
was  not  discovered  until  after  his  death,  when  his  adminis- 
trators, the  respondents,  went  to  make  the  payments  to  the 
railroad  company  on  the  south  forties,  when  it  was  discovered 
that  they  had  the  bonds  for  the  two  north  forties  but  not  for 
the  middle  forties,  for  which  they  had  paid  complainant  in 
full. 

Gill,  agent  of  complainant,  prepared  two  sets  of  notes  for 
Scott  to  sign,  amounting  in  the  aggregate  to  two  thousand 
four  hundred  and  fifty  dollars,  one  lot  calling  for  ten  per  cent 
interest  and  the  other  for  six  per  cent,  which  Scott  refused  to 
sign  on  the  ground  that  they  were  for  a  greater  amount  than 
was  due  and  at  a  rate  of  interest  exceeding  the  rate  agreed 
upon.  Whereupon  complainant  sent  another  lot  of  notes 
stipulating  for  the  payment  of  the  same  amount  of  money 
(four  hundred  and  fifty  dollars)  and  for  ten  per  cent  interest, 
which  Scott  also  refused  to  execute  on  the  ground  they  were 
not  according  to  the  contract. 

It  appears  when  the  mistake  was  discovered  they  offered  to 
return  the  bonds  for  the  north  forties,  demanding  at  the  same 
time  the  bonds  for  the  middle  forties. 

George  W.  Scott,  deceased,  in  his  lifetime  took  possession 
of  the  northwest  forty  by  placing  a  tenant  upon  it,  but  after  his 
death  the  tenants  were  told  to  pay  rent  to  complainant,  the 
respondents  never  having  taken  possession  of  it. 
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All  the  payments  made  by  respondents  to  the  railroad  com- 
pany have  been  made  on  the  south  forties,  and  no  claim  as- 
serted to  the  north  forties. 

The  bill  is  filed  for  a  vendor's  lien  upon  the  south  forties, 
Avliich,  by  complainant's  own  admissions,  have  been  fully  paid 
for,  by  the  payment  of  the  four  thousand  dollars,  the  price 
agreed  upon. 

As  to  the  north  forties  it  is  very  clear  the  bill  can  not  be  en- 
tertained, for  security  has  been  taken  for  their  price  by  leav- 
ing the  railroad  bonds  therefor  with  Gill,  the  agent  of  com- 
plainant, by  which  complainant  remained  in  control  of  the 
title.  Conover  v.  Warren,  1  Gilm.  498 ;  Trustees  of  Schools  v. 
Wright,  1 1  111.  606 ;  Biehards  v.  Learning  et  al.  27.  id.  431. 

But  in  regard  to  the  north  forties,  whatever  contract  was  made 
by  complainant  and  Scott,  was,  as  is  manifest  from  the  testi- 
mony, at  the  purchase  price  of  two  thousand  and  forty-eight 
dollars,  and  no  more,  for  which  notes  were  to  be  executed  in 
equal  amounts,  one  payable  in  twelve  the  other  in  eighteen 
months  after  date,  with  interest  at  six  per  cent  per  annum,  and 
which  contract  it  is  not  shown  Scott,  in  his  lifetime,  or  the  re- 
spondents, since  his  death,  ever  refused  to  perform.  But  the 
contract  was  repudiated  by  complainant,  as  is  shown  by  the 
fact  that  he  caused  his  agent.  Gill,  to  prepare  notes  greatly  ex- 
ceeding that  amount,  and  at  a  greater  rate  of  interest,  for 
Scott  to  execute.  This  amounts  to  a  repudiation  of  the  con- 
tract really  made,  and  is  setting  up  another  and  different  one, 
which  the  parties  never  made. 

It  is  very  clear  there  is  no  lien  on  the  south  forties,  they 
having  been  fully  paid  for  by  complainant's  own  admission, 
and  as  to  the  north  forties,  complainant  himself  had  repudiated 
that,  and  must  suffer  the  consequences.  Complainant  had 
abundant  time  to  prevent  a  forfeiture  of  the  north  forties,  as 
that  could  not  occur  before  November,  1868,  and  the  refusal 
of  the  respondents  to  execute  the  notes  sent  out  by  Gill,  which 
was  in  1865,  was  notice  to  complainant  to  take  care  of  those 
forties.     It  is  very  evident,  from  all  the  testimony,  that  Scott 
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contracted  for  them  in  good  faith,  on  terms  agreed  upon^  and 
there  should  have  been  no  trouble  about  them  had  the  proper 
notes  been  prepared  by  complainant  to  be  executed  by  the 
respondents.  Demanding,  as  complainant  did,  the  execution 
of  a  contract  different  from  the  one  made,  was  a  virtual  repu- 
diation of  the  real  contract. 

Another  ground  might  be  insisted  upon  to  sustain  this 
decree,  and  that  is,  the  case  make  by  the  bill  is  not  sustained 
by  the  evidence;  but  we  forbear  any  farther  discussion,  being 
well  satisfied  the  decree  is  right,  and  it  must  be  affirmed. 

Decree  affirmed. 

A  petition  for  a  rehearing  having  been  filed  in  the  forego- 
ing case,  the  following  additional  opinion  was  filed  as  of  the 
January  term,  1873: 

Per  Curiam  :  We  have  examined  and  considered  the  peti- 
tion for  a  rehearing  in  this  case,  and,  whilst  satisfied  with  the 
views  presented  in  the  opinion,  we  will  say  in  addition  that 
the  statute  of  frauds  was  set  up  in  the  answer,  and,  though 
not  insisted  upon  in  the  argument,  it  was,  in  our  opinion,  a 
bar  to  the  relief  sought.  On  the  whole  case  we  perceive 
nothing  to  justify  a  change  in  the  conclusions  we  reached. 
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The  People  ex  rel.  the  Pekin,  Lincoln  and  Decatur 
Railroad  Company 

V. 

The  Board  of  Supervisors  of  Logan  County. 


1.  Municipal  aid  to  eailboad — authority  to  hold  election.  The  char- 
ter of  a  railroad  company  directed  the  authorities  of  a  county  to  call 
an  election  when  required  so  to  do  by  the  directors,  to  determine  whether 
the  county  would  subscribe  to  the  capital  stock  of  the  company,  and  pro- 
vided that  if  such  first  election  should  result  against  subscription,  the 
board  of  supervisors  should,  on  the  petition  of  200  legal  voters  of  the 
county,  order  another  vote  to  be  taken  at  any  subsequent  general  election. 
Both  of  these  elections  were  held  aud  resulted  against  subscription.  The 
charter  was  subsequently  amended  so  that  the  petition  for  an  election 
should  be  presented  to  the  county  clerk  instead  of  the  board  of  super- 
visors, as  was  the  case  under  the  original  charter,  and  the  clerk  was  there- 
upon required  to  give  notice  of  an  election  for  a  subscription,  as  provided 
for  in  the  original  charter.  Under  this  latter  act  an  election  was  held,  re- 
sulting in  a  majority  for  subscription :  Held,  on  mandamus  to  compel  the 
subscription,  that  the  election  was  authorized  under  the  amendment  to 
the  charter. 

2.  Same — illegality  and  fraud  in  election.  In  a  proceeding  by  man- 
damus to  compel  the  authorities  of  a  county  to  subscribe  and  issue  bonds 
to  a  railroad  company,  in  pursuance  of  a  vote  of  the  people  of  the  county, 
the  return  set  up  that  the  majority  cast  at  the  election  in  favor  of  sub- 
scription was  more  than  made  up  of  illegal  votes;  that  a  majority  of  tlie 
legal  votes  cast  at  such  election  was  against  subscription,  and  that  the  ap- 
parent majority  in  tlie  county  was  entirelj^  composed  of  illegal  aud  fraudu- 
lent votes,  cast  by  persons  who  were  not  entitled  to  vote,  and  that  the 
railroad  company,  who  were  the  relators,  before  entering  into  liabilities 
on  the  faith  of  such  vote,  had  notice  of  the  fact  that  a  majority  of  the  legal 
votes  cast  was  against  subscription  :  Seld.  on  demurrer  to  the  return,  tliat 
the  facts  stated  showed  a  defense  to  the  proceeding;  also  tliat  it  was  not 
necessary  to  go  into  detail  and  state  the  reasons  why  the  votes  were  illegal 
and  fraudulent. 

'S.  Same — illegality  in  election.  It  was  also  objected  that  the  election 
on  the  question  of  subscription  was  illegal,  for  tlie  reason  that  the  judges 
of  the  election  were  not  present  at  or  acted  in  holding  it  in  two  townships. 
It  appears  that  other  persons  acted  as  judges,  and  it  was  not  shown  that 
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any  essential  requirement  of  the  statute  was  omitted  in  their  selection  and 
qualification:  Sisld,  that  the  objection  was  without  force;  tliat  as  the 
statute  authorized  the  electors  present,  in  case  the  judges  failed  to  attend, 
to  select  others  in  their  place,  it  would  be  presumed  that  the  acting  judges 
were  legally  selected,  until  shown  that  they  were  intruders  acting  wi-thout 
color  of  oflBce,  and  even  were  this  shown  it  seems  ver}'  doubtful  whether 
it  could  be  allowed  to  disfranchise  the  voters  of  the  townships. 

4.  Same — no  registry  used.  Where,  at  a  countyelection  to  determine 
whether  the  county  would  subscribe  a  certain  sum  to  the  capital  stock  of 
a  railroad  company,  the  regular  judges  of  election  in  two  townships  failed 
to  attend  and  act,  and  those  who  were  selected  and  acted  in  their  places 
failed  to  use  the  registry  of  voters:  Held,  that  the  carelessness  or  fraud 
of  the  acting  judges  in  not  using  the  registry  list  could  not  be  held  to  de- 
prive the  electors  of  their  right  of  suffrage,  and  such  neglect  of  duty  alone 
did  not  invalidate  the  election,  it  not  being  shown  that  any  illegal  votes 
were  cast  in  consequence  thereof 

5.  Same — estoppel  to  deny  validity  of  election.  Where  a  majority  of  the 
votes  cast  at  an  election  were  found,  on  canvass,  to  be  in  favor  of  subscrip- 
tion, and  on  bill  filed  by  citizens  of  the  county  to  enjoin  the  county  from 
making  the  proposed  subscription,  and  to  have  the  election  declared  void 
.Ml  tlie  ground  of  fraud  and  illegal  votes,  and  because  a  majority  of  the 
Ugal  votes  cast  were  against  subscription,  the  board  of  supervisors  an- 
swered such  bill  through  its  solicitors,  traversing  and  denying  all  fraudu- 
lent and  illegal  voting  at  the  election,  and  averring  that  a  majority  of  the 
legal  votes  were  in  favor  of  the  subscription,  and  that  the  board  intended 
i()  make  the  subscription  and  issue  bonds  therefor:  Held,  on  mandamus  to 
compel  the  subscription,  that  the  statements  in  the  answer,  not  being 
sworn  to,  could  not  be  held  to  be  an  estoppel  and  conclusion  upon  the 
county. 

6.  Same — power  of  hoard  of  supervisors  to  bind  county.  A  board  of 
supervisors,  as  a  general  rule,  subject  it  may  be  to  some  exceptions,  can 
only  bind  the  county  within  and  to  the  limit  of  their  powers.  They  can 
not  bind  their  county  by  subscription  or  other  admission  to  issue  bonds, 
unless  authorized  by  law.  And  if  there  was  fraud  and  illegality  in  the 
election  resulting  in  a  vote  for  subscription,  the  board  of  supervisors  have 
no  power  to  validate  such  election  by  their  acts  and  admissions,  as  a  gen- 
eral rule. 

7.  Same — admissions  of  board  of  supervisors.  The  board  of  supervisors 
have  no  power  to  subscribe  on  behalf  of  their  county  to  the  capital  stock 
of  a  railroad  company,  except  it  is  conferred  bj'  a  vote  of  a  majority  of 
the  citizens  of  the  county,  legally  qualified  to  vote  at  an  election  held 
substantially  in  conformity  to  law.  And  where  it  is  admitted  by  the 
pleadings  that  there  was  not  a  majority  of  the  legal  votes  cast  at  the  elec- 
tion in  favor  of  subscription,  the  board  of  supervisors  can  neither  make 
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a  valid  subscription,  nor  make  statements,  or  pass  resolutions  to  bind  their 
county. 

8.  Same — laches — estoppel  to  question  election.  After  the  canvass  of  the 
votes  of  a  county  election  on  the  question  of  subscription  to  a  railroad 
company,  whicli  was  declared  in  favor  of  the  subscription,  the  county 
authorities  remained  inactive  until  the  company  contracted  for  the  con- 
struction of  its  road  and  the  payment  of  the  county  bonds  to  the  con- 
tractors, as  a  part  of  the  consideration  for  building  the  road,  and  until  the 
road  had  been  completed  on  the  faith  of  the  proposed  subscription.  It 
was  insisted. that  the  county,  by  its  laches  in  failing  to  have  the  election 
declared  void  before  liabilities  had  been  incurred  on  the  faith  of  the  vote, 
had  lost  all  right  to  raise  the  question  of  fraud  in  the  election  by  showing 
that  the  illegal  votes  cast  in  favor  of  the  subscription  were  in  excess  of 
the  majority  claimed,  and  that  the  company,  before  incurring  the  liabilities, 
had  notice  of  the  facts :  Held,  that  the  county  was  not  precluded  from 
raising  the  question  and  making  the  defense.  This  case  distinguished 
from  Prettyman  v.  Tazewell  County,  19  111.  406. 

9.  In  such  a  case,  the  ccmipany  knowing  that  there  was  not  a  majority 
of  the  legal  votes  cast  in  favor  of  subscription,  they  knew  there  was  no 
legal  power  to  make  the  subscription,  or  to  issue  the  bonds.  Knowing  of 
the  fraud  before  they  incurred  liability,  they  were  as  fully  bound  by  it  as 
if  they  had  participated  in  its  perpetration. 

10.  Same — defense  against  subscription.  On  mandamus  to  compel  the 
authorities  of  a  county  to  make  a  subscription  to  a  railroad  company,  iu 
pursuance  of  a  vote  of  a  majority  of  the  voters  at  an  election,  and  to  issue 
bonds  iu  payment  thereof,  the  return  showed,  as  cause  against  the  remedy 
sought,  that  the  directors  of  the  company,  iu  contracting  for  the  building 
of  the  road,  gave  to  the  contractors  too  large  a  sum:  Held,  that  such  f\ict 
was  no  defense;  that  the  directors  had  the  power  to  make  contracts  bind- 
ing on  stockholders,  and  that  if  they  were  fraudulently  made,  the  share- 
holders might  have  them  rescinded  on  bill  in  equity,  or  perhaps  might 
have  their  remedy  at  law  against  the  directors. 

11.  Same — leasing  of  road  and  giviiig  stock.  So,  the  fact  that  the  rail- 
road company  had  incumbered  its  road,  or  given  a  lease  thereon,  so  as  to 
lessen  the  value  of  stock,  or  issued  a  large  amount  of  stock  to  another 
company,  the  lessee  of  the  road,  affords  no  defense  against  an  application  to 
compel  a  county  to  subscribe  a  sum  authorized  by  a  vote  of  its  citizens  at 
a  legal  election.  If  the  road  was  fraudulently  mortgaged  to  raise  more 
means  than  was  necessary  to  build  and  equip  it,  and  thus  misapply  a  por- 
tion of  the  means  obtained,  a  court  of  equity  would  afford  ample  relief 
For  any  of  the  other  wrongs  of  the  directors  the  stockholders  must  seek 
the  appropriate  remedy. 

13.  Mandamus — to  compel  county  to  subscribe  to  railroad.  Where  the 
charter  of  a  railroad  company  authorized  a  vote  to  be  taken  in  a  county 
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througii  whicli  the  road  ran,  on  the  question  of  subscribing  to  the  capitiil 
stock  of  the  company,  and,  in  case  of  a  majority  of  the  legal  votes  being 
cast  for  subscription,  imposed  a  duly  upon  the  board  of  supervisors  to 
make  the  subscription  and  issue  the  bonds  of  the  county,  the  county  cau 
be  compelled  by  mandamus  to  make  the  subscription  if  a  majority  of  the 
legal  votes  at  an  election  conducted  according  to  law  was  in  favor  of  sub- 
scription.    In  such  case  the  board  of  supervisors  have  no  discretion. 

13.  Constitutional  law — ^ect  of  new  constitution  on  vote  for  corpor- 
ate subscription.  Under  the  constitution  of  1870  corporate  subscriptions  to 
llie  capital  stock  of  railroad  companies  may  be  made,  where  the  same  has 
been  authorized  by  a  vote  of  the  people  of  the  muuicipalityr,  before  the 
adoption  of  tiie  constitution. 

14.  Same — compelling  corporate  subscription.  It  may  be  true  that  the 
legislature  has  no  constitutional  power  to  compel  a  municipal  corporation 
to  incur  a  debt  against  the  will  of  its  citizens,  but  where  the  corporation 
is  merely  authorized  by  vote  to  subscribe  in  aid  of  a  railroad  company, 
and  a  majority  of  its  voters  vote  in  favor  of  subscription,  such  will  not  be 
regarded  as  compelling  the  corporation  to  create  a  debt  against  the  wislies 
of  its  citizens. 

This  proceeding  was  to  obtain  a  mandamus  against  the 
boavd  of  supervisors  of  Logan  county  to  compel  the  board 
to  subscribe  $100,000  to  the  capital  stock  of  the  relator. 
To  the  alternative  writ  the  defendants  made  a  return,  to  which 
the  relator  filed  a  demurrer.  The  facts  necessary  to  an  un- 
derstanding of  the  case  will  be  found  in  the  opinion. 

Messrs.  Fuller  &  Smith,  and  Messrs.  Goudy  &  Chand- 
ler, for  the  relator. 

Messrs.  Hay,  Greene  &  Littler,  and  Messrs.  Weldon 
&  Benjamin,  for  the  respondents. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Relator  filed  a  petition  in  this  court  asking  for  a  writ  of 
mandamus  against  respondents.  The  petition  alleges  that,  un- 
der the  charter  of  the  railroad  company  authorizing  an 
election  to  be  held  to  determine  whether  the  county  would 
subscribe  to  the  capital   stock  of  the  relator's  company,  an 
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election  was  held  on  the  27th  day  of  April,  1869,  in  pursuance 
of  its  provisions,  resulting  in  favor  of  subscription  in  the 
sum  of  $300,000;  that  the  company  had  proceeded  to  build  and 
had  completed  the  road,  and  had  demanded  that  the  subscrip- 
tion be  made  and  the  bonds  of  the  county  for  the  first  in- 
stallment of  $100,000  be  issued,  but  the  board  of  supervisors 
had  refused  to  subscribe  for  the  stock  or  to  issue  the  bonds. 

To  this  petition  respondents  filed  a  return,  in  which  they 
set  up  aSfc  a  defense  that  whilst  by  the  canvass  of  the  vote  at 
the  election  it  appears  there  was  a  majority  of  246,  in  two 
of  the  organized  townships  of  said  county  no  judges  of 
election  were  present  or  [performed  the  duties  required  of 
them  by  law,  and  there  was  no  registry  of  voters  used  by 
those  who  acted  as  judges;  that  the  aggregate  vote  cast  in 
those  townships  in  favor  of  subscription  was  much  larger  than 
the  declared  majority  in  the  entire  county  in  favor  of  sub- 
scription; that  the  majority  was  more  than  made  up  of  ille- 
gal votes  cast  at  the  election,  and  that  the  majority  of  the 
legal  votes  cast  at  the  election  was  against  subscription,  and 
the  apparent  majority  in  the  county  was  entirely  composed  of 
illegal  and  fraudulent  votes,  cast  by  persons  who  were  not 
entitled  to  vote  at  the  election,  and  that  the  relator,  before 
entering  into  the  contract  for  the  construction  of  the  road, 
had  notice  of  the  fraud  in  holding  the  election,  and  that  the 
majority  of  the  legal  votes  cast  were  against  subscription. 

The  return  further  sets  up  as  a  defense  that  the  railroad 
company,  after  the  election,  entered  into  a  contract  with  cer- 
tain persons  for  the  construction  of  the  road  ;  that  by  the 
agreement  relator  was  to  give  the  contractors,  in  county  and 
other  municipal  bonds,  the  amount  of  $8500  per  mile,  and 
in  the  bonds  of  the  company,  secured  by  a  first  mortgage, 
$15,000  per  mile;  that  the  bonds  were  worth  from  80  to  90 
per  cent  on  the  dollar ;  and  to  issue  to  the  contractors  stock  in 
the  company  the  further  sum  of  $12,500  per  mile  as  a  pay- 
ment for  constructing  the  road. 
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Respondents  further  set  up  in  their  return  that  it  was 
agreed  this  stock  should  be  placed  in  the  hands  of  a  trustee, 
to  be  transferred  to  relator  at  the  rate  of  $12,500  per  mile  as 
the  road  should  be  completed,  but  that  not  more  than  $200,- 
000  of  such  stock  should  be  transferred  by  the  trustee  prior 
to  the  next  regular  meeting  of  the  stockholders,  and  that  the 
trustee  was  to  vote  the  residue  of  the  stock  thus  held  by  him  for 
seven  directors;  three  were  to  be  chosen  of  the  stockholders 
in  Tazewell  county;  three  the  choice  of  the  stockholders  of 
Logan  county,  and  one  the  choice  of  the  stockholders  of 
Macon  county;  and  the  stock  thus  transferred  to  the  contractors 
was  not  to  be  subject  to  calls  for  payment  in  cash  or  bonds  as 
other  subscriptions  for  stock;  and  that  $800,000  of  stock  was 
delivered  in  pursuance  of  the  agreement;  that  afterwards  re- 
lator leased  the  road  to  the  Toledo,  Wabash  and  Western 
Railway  Company  in  perpetuity,  when  their  charter  only 
authorized  them  to  lease  the  road  for  a  term  of  years ;  that 
by  the  lease  it  was  agreed  that  relator  should  issue  bonds  to 
the  amount  of  $16,000  per  mile  of  the  road,  and  execute  a 
mortgage  thereon  to  secure  the  same ;  that  the  same  were  is- 
sued and  placed  in  the  hands  of  a  trustee,  in  the  city  of  New 
York,  with  power  to  sell  the  road  if  default  in  payment  should 
be  made  by  relator,  and  also  to  sell  the  bonds,  under  the  di- 
rection of  relator,  to  raise  money  to  construct  the  road,  and 
pay  the  balance  to  relator;  and  they  bound  the  company 
never  to  issue  more  than  $1,500,000  of  stock,  and  to  cause  to 
be  placed  in  the  hands  of  the  lessee,  to  be  held  as  an  escrow 
for  the  use  of  the  owners,  $800,000  of  the  capital  stock  of 
the  company,  to  hold  the  same  during  the  continuance  of  the 
lease,  and  cast  the  vote  the  owners  of  the  stock  would  be  en- 
titled to  in  all  elections  of  officers,  and  to  place  their  transfer 
books  in  the  hands  of  the  lessee,  whose  transfer  agent  should 
be  the  transfer  agent  of  relator.  And  the  lessee  was  to  fur- 
nish, equip  and  operate  the  road,  and  to  keep  the  same  in  re- 
pair, and  to  pay  relator  not  exceeding  $1000  annually,  to 
cover  the  expense  of  relator  in  conducting  the   business  of 
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the  company,  and  to  pay  the  interest  on  the  first  mortgage 
bonds,  and  to  accept  this  lease  subject  to  the  first  mortgage ; 
and,  further,  after  deducting  all  expenses,  to  pay  such  por- 
tion of  net  surplus  to  relator  as  should  be  fixed  by  two  dis- 
interested railroad  men;  and  the  $800,000  should,  at  all 
times,  be  represented  by  two  directors.  That  subsequently  it 
was  agreed  by  relator  and  the  Toledo,  Wabash  and  Western 
Railway  Company  that  the  bonds,  mortgage  and  stock  men- 
tioned in  the  lease  should  be  substituted  for  the  first  mort- 
gage bonds  and  stock  mentioned  in  the  agreement  with  the 
contractors  for  the  construction  of  the  road.  And  it  is  alleged 
that  the  relator  did  not  act  in  good  faith  in  making  the  con- 
tract for  the  building  of  the  road,  and  the  $800,000  of  stock 
was  not  issued  bona  fide  as  a  part  payment  for  constructing 
the  road,  nor  did  they  act  in  good  faith  in  issuing  the  stock  to 
the  Toledo,  Wabash  and  Western  Railway  Company,  but 
fraudulently  intended  to  injure  Logan  county,  and  to  gratuit- 
ously place  the  stock  in  other  hands  so  as  to  overcome  the 
power  of  control  of  whatever  shares  the  county  might  there- 
after hold.  That  two  of  the  contractors  for  the  construction  of 
the  road  were  directors  of  the  road.  To  this  return  relator 
has  filed  a  demurrer. 

The  first  question  arising  on  this  record  is,  whether  an 
election  could  be  held  in  the  county  under  the  charter  of  the 
company,  as  amended  by  the  act  of  1869.  The  original  char- 
ter authorized  but  two  elections,  both  of  which  had  been  held 
before  the  amendment  was  adopted.  The  11th  section  de- 
clared that,  when  required  by  the  board  of  directors  of  the 
company,  the  board  of  supervisors  should  call  a  special  elec- 
tion to  determine  whether  the  county  would  subscribe  for 
stock.  The  12th  section  declares  that  if  such  first  election 
should  result  against  subscription,  the  board  of  supervisors 
should,  on  the  petition  of  200  legal  voters  of  the  county,  order 
another  vote  to  be  taken  at  any  subsequent  general  election. 
Both  of  these  elections  were  held,  and  resulted  against  sub- 
scription. 
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Section  3  of  the  act  to  amend  the  charter  of  this  company, 
adopted  on  the  10th  day  of  March,  1869,  (Private  Laws  1869, 
vol.  3,  p.  334,)  declares  that  sections  11  and  12  shall  be  so 
amended  :  "  That  hereafter  the  ajiplication  of  the  board  of 
directors,  provided  for  in  said  section  11,  for  an  election, 
and  the  petition,  provided  for  in  said  section  12,  shall  be  made 
and  presented  to  the  county  clerk  of  the  proper  county,  and 
not  to  the  county  court  or  board  of  supervisors,  as  in  said 
sections  11  and  12  provided  ;  and,  thereupon,  the  county  clerk 
of  the  county  in  which  such  application  shall  be  made,  or 
petition  presented,  shall  give  the  notice  of  elections  for  sub- 
scribing to  the  capital  stock  of  said  company,  as  provided  for 
in  section  10  of  said  act  to  which  this  act  is  an  amend- 
ment." 

The  county  of  Logan  being  one  of  the  counties  embraced 
in  the  provisions  of  the  charter  authorizing  subscriptions, 
there  would  seem  to  be  no  doubt  that  it  was  intended  to  be 
included  in  this  amended  provision.  Again,  the  amended 
act  specifically  provides  the  terms  and  conditions  upon  which 
the  bonds  of  Logan  county  should  be  issued  in  case  an  elec- 
tion should  be  held  and  the  vote  should  result  in  favor  of 
subscription. 

We  can,  from  the  various  provisions  of  the  amendatory  act, 
entertain  no  doubt  that  there  was  ample  power  to  hold  this 
election  in  the  manner  it  was  called. 

It  is  objected  that  the  return  is  not  suflSciently  certain  in 
its  averments  of  the  illegality  and  fraud  by  which  the  majori- 
ty for  subscription  was  obtained.  It  is  distinctly  averred 
that  the  registry  of  voters  was  not  used  in  two  of  the  town- 
ships, as  a  violation  of  the  law.  It  is  further  averred  that 
the  declared  majority  was  wholly  made  up  of  fraudulent  and 
illegal  votes,  cast  by  persons  not  entitled  to  vote  at  the  elec- 
tion. These  averments  are  specific,  certain  and  entirelv  un- 
ambiguous. To  have  gone  into  detail  and  stated  the  reason 
why  they  were  illegal  and  fraudulent,  would  have  required 
the  statement  of  the  specific  facts  concerning  each  vote  illegallv 
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cast,  and  the  kind  of  fraud  employed  to  have  such  votes  cast. 
This  would  lead  to  great  prolixity,  and  would  unnecessarily 
encumber  the  record.  We  see  no  objection  to  the  manner  in 
which  these  facts  are  pleaded. 

As  to  the  objection  that  the  judges  of  the  election  were 
not  present  at  or  acted  in  holding  it  in  the  two  townships 
named,  we  see  no  force.  The  statute  has  made  provision  that 
in  case  the  judges  of  election  shall  fail  to  attend,  otl\ers 
may  be  substituted  to  act  in  their  stead;  and  others  having 
acted  in  this  case,  we  will  presume  that  they  were  legally 
selected  and  authorized  under  the  statute  to  act  as  judges. 
There  is  no  averment  that  any  essential  requirement  of  the 
statute  was  omitted  in  their  selection  and  qualification.  Courts 
will  not  presume  that  officers  who  are  found  acting  and  dis- 
charging the  duties  of  an  office  were  acting  without  warrant 
of  authority.  They  were  officers  de  facto,  and  that  must  suf- 
fice until  it  is  shown  they  were  intruders,  acting  without  color 
of  office;  and  we  are  not  prepared  to  hold,  even  then,  that  the 
entire  voting  population  of  these  townships  would  have  been 
thereby  disfranchised. 

Nor  does  the  admission  that  the  registry  of  voters  was  not 
used,  invalidate  the  election.  Although  the  registry  may  not 
have  been  present  at  the  polls,  and  may  not  have  been  referred 
to,  it  does  not  follow  that  illegal  and  fraudulent  votes  were 
cast.  For  aught  we  can  see,  none  but  persons  whose  names 
were  on  the  registry  may  have  voted.  The  carelessness  or 
fraud  of  the  judges  in  not  using  the  registry  lists  can  not  be 
held  to  deprive  the  electors  of  the  right  to  exercise  the  priv- 
ileges reserved  to  them  by  the  constitution.  That  is  not  a 
right  which  they  hold  at  the  caprice  of  the  judges  of  election. 
It  is  by  a  firmer  tenure  than  the  will  of  those  who  have  been 
designated  to  receive  and  register  the  votes  in  the  precinct. 
Neither  the  negligence,  incapacity,  nor  the  fraudulent  purposes 
of  the  election  board,  can,  in  this  manner,  deprive  communities 
of  this  right.  The  board  may  incur  liability  to  penalties  by 
omitting  such  a  duty,  but  not  deprive  the  citizen  of  the  right 
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to  participate  in  the  determination  of  questions  of  public  in- 
terest referred  to  the  voters  for  settlement.  There  is  no 
averment  that  fraudulent  or  illegal  votes  were  cast  by  reason 
of  not  using  the  registry  at  the  election  in  these  townships, 
and,  even  if  there  had  been  such  votes  cast,  it  could  not  have 
deprived  the  legal  voters  of  their  constitutional  right,  even 
had  the  general  assembly  declared  such  election  void. 

Whilst  the  averment  that  there  were  a  greater  number  of 
fraudulent  and  illegal  votes  cast  than  the  declared  majority 
in  favor  of  the  subscription,  is  sufficient  to  authorize  a  recan- 
vass  of  the  poll  lists,  and  to  correct  them  by  striking  out  the 
illegal  votes,  still  the  question  is  presented  whether  respond- 
ents are  not  estopped  from  setting  that  up  as  a  defense  in  this 
proceeding. 

The  return  admits  the  filing  of  a  bill,  by  citizens  of 
Logan  county,  against  relators  and  the  board  of  supervisors,  to 
have  the  election  declared  void,  which  charged,  among  other 
things,  "that  a  majority  of  the  legal  votes  cast  at  said  election 
were  not  cast  in  favor  of  said  subscription,  but  were,  in  fact, 
cast  against  the  same ;  that  a  portion  of  the  votes  so  cast  at 
said  election  were  fraudulent  and  illegal,  and  that  said  pre- 
tended election  was  a  carnival  of  violence  and  fraud. ^'  The 
return  also  admits  that  the  venue  of  said  cause  was  afterwards 
changed  to  the  circuit  court  of  Macon  county;  that  the  board 
of  supervisors  employed  solicitors  to  defend  said  cause ;  that 
on  the  10th  day  of  June,  A.  D.  1870,  the  answer  of  said  board, 
was  filed  to  said  bill,  which  said  answer  traversed  and  denied 
all  fraudulent  and  illegal  voting  so  made  in  said  bill,  and 
averred  that  a  majority  of  the  legal  votes  cast  at  said  election 
were  cast  in  favor  of  such  subscription.  Said  answer  further 
admitted  that  said  board  of  supervisors  intended  to  make  the 
subscription,  so  voted  for  at  said  election,  and  to  issue  the 
bonds  of  said  county  to  the  relator  therefor  as  soon  as  the 
latter  had  complied  with  the  terms  of  said  subscription  as 
provided  by  law. 
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Here  we  find  that  Logan  county^  through  its  financial  and 
business  agents,  the  board  of  supervisors,  in  their  answer  to 
that  bill,  denied  the  fraud  charged,  and  by  their  answer 
alleged  that  the  board  intended  to  subscribe  the  stock  and 
issue  the  bonds.  But  such  statements  contained  in  an  an- 
swer, and  especially  when  it  was  not  sworn  to,  have  never  been 
held  to  be  an  estoppel  and  conclusive  upon  the  defendant. 
They  are  rather  regarded  as  the  suggestions  of  counsel,  made 
to  have  effect  only  in  the  particular  case.  JS^or  could  it  be 
reasonably  said  that  the  officers  of  a  county,  charged  with 
the  management  of  its  financial  affairs,  can  have  the  power 
to  bind  the  county  to  a  fraudulent  transaction.  The  rule  is, 
as  a  general  rule,  subject  it  may  be  to  some  exceptions,  that 
such  officers  can  only  bind  the  municipality  whithin  and  to 
the  limit  of  their  power.  The  board  of  supervisors  could 
not  bind  the  county,  by  subscription  or  other  admission,  to 
issue  bonds  unless  it  was  authorized  by  the  law.  They  could, 
by  no  act  of  theirs,  in  the  absence  of  power,  bind  the  county 
to  issue  these  or  other  bonds. 

It  then  remains  only  to  see  Avhether,  from  this  record,  the 
board  had  such  power.  It  is  the  vote  of  the  citizens  of  the 
municipality,  legally  qualified  to  exercise  the  elective  fran- 
chise, who  can  confer  the  power;  and  they,  to  do  so,  must 
substantially  conform  to  the  requirements  of  the  law  author- 
izing the  vote  to  be  had. 

•  In  this  case  tbe  return  alleges  and  the  demurrer  admits 
that  there  was  not  a  majority  of  the  legal  votes  cast  at  the 
election  in  favor  of  subscription.  This  being  true,  the  es- 
sential element  necessary  to  confer  the  power,  the  consent 
of  a  majority  of  the  legal  voters  of  the  county,  was  wanting, 
and  in  its  absence  the  board  of  supervisors  could  neither 
make  a  valid  subscription,  nor  make  statements,  nor  pass  res- 
olutions that  would  bind  the  county.  Hence,  the  statements 
relied  on  in  the  answer  can  not  be  held  to  preclude  the  present 
board    of  supervisors    from   showing   fraud,    as    alleged,  in 
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conducting  the  election.  These  are  the  views  of  a  majority 
of  the  court  on  this  question. 

It  is,  however,  urged  that  the  county,  by  laches,  has  lost  all 
right  to  raise  the  question  of  fraud  in  the  election ;  that  hav- 
ing remained  inactive  until  relator  contracted  for  the  con- 
struction of  the  road,  the  payment  of  these  bonds  to  the  con- 
tractors as  a  part  of  the  consideration  for  building  the  road, 
and  the  road  having  long  since  been  completed,  the  county 
can  not  now  resist  the  issue  of  these  bonds.  And  in  support 
of  this  proposition,  the  case  of  Prettyman  v.  Tazewell  county, 
19  111.  406,  is  referred  to  as  authority.  This  case  is  distinguish- 
able from  that  in  several  material  particulars.  In  that  case, 
whilst  it  was  alleged  there  was  fraud  in  conducting  the  elec- 
tion, and  that  fraudulent  votes  were  cast,  still  it  was  not 
alleged  that  if  the  polls  had  been  purged  of  all  illegal  votes, 
and  all  had  been  allowed  that  was  claimed  on  account  of  the 
fraud,  there  were  not  a  majority,  still,  in  favor  of  sub- 
scription; whilst,  in  this  case,  it  is  averred,  and  admitted  by 
the  demurrer,  that  the  entire  declared  majority  is  composed 
of  illegal  votes,  and  that  there  was  not  a  majority  of  the 
legal  votes  cast  in  favor  of  subscription. 

Again,  in  that  case,  there  was  no  allegation  that  the  rail- 
road company  had  any  knowledge  that  illegal  votes  were  cast, 
or  that  fraud  in  conducting  the  election  had  been  perpetrated  ; 
whilst,  in  this  case,  the  return  avers  not  only  that  the  fraud 
was  perpetrated  as  set  out  therein,  but  relators  had  knowledge 
of  its  existence  before  they  entered  into  the  contract  for  the 
construction  of  the  road,  or  before  they  had  incurred  any 
liability  on  the  faith  of  the  vote,  or  that  the  bonds  would  be 
issued.  These  are  clear,  broad  and  material  distinctions  be- 
tween that  case  and  this. 

If  the  company,  as  they  admit  by  the  demurrer,  knew  of 
the  fraud,  as  averred  in  the  return,  they  can  not  be  heard  to 
say  they  have,  in  good  faith,  relied  upon  this  vote  for  a  sub- 
scription as  a  portion  of  the  funds  with  which  to  build  the 
road.  Thev  must  have  known  that  thev  had  no  legal  or 
25— 63d  III. 
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moral  right  to  compel  a  subscription  or  the  issue  of  the  bonds 
on  such  a  fraudulent  election  as  their  demurrer  admits  was 
held  in  this  case.  And  knowing  there  was  not  a  majority  of 
the  legal  votes  cast  in  favor  of  subscription,  they  knew  there 
was  no  legal  power  to  make  the  subscription  or  to  issue  the 
bonds.  Knowing  of  the  fraud  before  they  incurred  liability, 
they  are  as  fully  bound  by  it  as  if  they  had  participated  in  its 
perpetration.  If,  then,  there  was  fraud  averred,  and  the  com- 
pany knew  of  it  before  contracting  or  incurring  liability,  they 
have  no  right  to  compel  the  county  to  issue  the  bonds.  Had 
they  contracted  or  incurred  liability  in  the  honest  belief  that 
the  election  was  fair  and  free  from  fraud,  or  had  the  bonds 
been  issued  and  in  the  hands  of  innocent  holders,  then  a  dif- 
ferent question  would  be  presented.  But  the  bonds  have  not 
been  issued,  and  the  rights  of  no  one  but  the  original  parties 
to  the  transaction  are  involved,  and  the  demurrer  admits  that 
the  company  had  notice  before  they  incurred  liability. 

We  now  come  to  consider  whether  the  manner  in  which  the 
contract  to  construct  the  road  was  made,  and  in  which  it  was 
leased,  as  set  forth  in  the  return  and  admitted  by  the  demur- 
rer, constitutes  a  defense.  It  is  alleged  that  the  contract  gave 
those  who  built  the  road  too  large  a  sum  for  its  construction. 
This  may  all  be  true,  as  the  demurrer  admits,  but  we  are  not 
aware  that  such  a  defense  could  be  interposed  by  an  indi- 
vidual to  avoid  the  payment  of  calls  on  his  subscription. 
The  directors  of  these  bodies  are  clothed  with  power  to  make 
contracts,  and,  when  made,  the  stockholders  must  be  bound 
bv  them.  If  fraudulently  made,  then  the  stockholders  might, 
no  doubt,  file  a  bill  to  have  it  rescinded,  or  perhaps  have  their 
remedy  at  law  against  the  directors.  This  is  not  a  sufficient 
answer  to  the  petition. 

As  to  the  lease,  it,  like  the  contract,  incumbered  the 
road,  but  as  that  incumbrance  extinguished  the  former,  it 
left  the  road  in  no  worse  condition  than  it  was  before.  The 
directors  had  the  power,  under  the  seventh  section  of  their 
charter,  (Private  Laws  1867,  vol.  2,  p.  701,)  to  borrow  mone}. 
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to  issue  bonds,  and  to  mortgage  the  property,  income  or  fran- 
chises to  secure  the  same.  The  voters  of  the  county  must  be 
presumed  to  have  known  this  fact  when  the  subscription  was 
voted,  and  knowing  that  fact,  they  must  be  held  to  have  acted 
with  the  view  that  the  power  would  be  exercised  as  a  means 
of  constructing  the  road.  This  forms  no  defense  to  the  peti- 
tion. If  the  mortgage  was  fraudulently  made,  with  the  de- 
sign of  procuring  more  means  than  was  required  for  the  con- 
struction and  equipment  of  the  road,  and  to  misapply  a 
portion  of  the  means  thus  obtained,  the  stockholders  would,^ 
no  doubt,  have  an  ample  remedy  in  a  court  of  equity. 

If  the  company  gratuitously  gave  the  Toledo,  Wabash  and; 
Western  Railway  Company  the  $800,000  of  stock,  or  if  it 
was  given  for  the  fraudulent  purpose  of  depriving  the  stock- 
holders of  dividends,  or  of  destroying  the  value  of  their  shares, 
or  to  prevent  them  from  exercising  their  legal  power  of  con- 
trol over  the  road  in  the  election  of  directors  or  otherwise, 
then  equity  would,  no  doubt,  afford  relief.  And  the  county, 
after  it  shall  have  subscribed,  issued  its  bonds  and  received 
its  stock,  could,  no  doubt,  pursue  any  legal  remedy  in  the 
same  manner  as  any  other  stockholder. 

If  the  company  have  exceeded  their  powers  by  giving  a 
perpetual  lease  instead  of  one  for  years,  the  question  can  be 
tried  whether  it  is  void,  or  may  be  reformed  by  a  bill  in 
equity.  These  are  remedies  the  county  may  pursue  after 
receiving  its  shares  of  stock,  but  can  not  adjudicate  them  in 
this  proceeding,  which  is  not  adapted  to  such  litigation,  and 
even  if  the  facts  averred  can  be  proved,  they  form  no  excuse 
for  not  paying  subscriptions  previously  made. 

It  is  also  urged  that  the  county  can  not  be  compelled  to 
subscribe  for  stock  in  the  railroad  company.  The  thirteenth 
section  of  the  charter  imposes  it  as  a  duty  on  the  board  of 
supervisors  to  make  such  subscription,  without  unnecessary 
delay,  after  the  vote  has  resulted  in  favor  of   subscription. 

The  language  of  the  law  is  peremptory,  and  leaves  no  dis- 
cretion to  be  exercised  by  the  board  of  supervisors  when  the 
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majority  in  a  legal  election  has  so  determined.  Piatt  v.  The 
People,  27  111.  65. 

If  it  be  true,  as  contended,  that  the  general  assembly  has 
no  power  under  the  constitution  to  compel  a  municipality 
to  incur  a  debt  against  the  will  of  it  citizens,  still,  in  this 
case,  if  the  citizens  did  consent,  as  claimed,  knowing  the 
law  would  compel  the  subscription,  it  would  be  their  act, 
and  not  alone  the  act  of  the  law.  They  knew  it  was  com- 
pulsory, and  not  discretionary,  if  a  majority  was  legally  cast 
therefor.  It  can  not  in  any  sense,  be  said  that  such  a  vote 
would  be  to  compel  the  county  to  create  a  debt  against  the 
wishes  of  the  citizens. 

The  charter  being  peremptory  in  its  requirements,  the  case 
of  The  People  ex  rel.  v.  The  County  of  Tazewell,  22  111.  157, 
could  not  apply.  The  law  of  1849  gave  a  discretion,  whilst 
in  this  there  is  none  to  be  exercised.  The  case  of  Aspinwall 
V.  The  Commissioners  of  the  County  of  Daviess,  22  Howard,  367, 
is  not  in  point.  There,  as  we  understand  the  case,  the  new 
constitution  prohibited  the  subscription,  whilst  ours  expressly 
saves  all  subscriptions  voted  before  the  adoption  of  the  con- 
stitution. Had  it  not  been  for  this  saving  clause  that  case 
would  have  been  in  point.  We  can  see  no  conflict  between 
the  charter  which  authorized  this  subscription  and  the  section 
of  the  constitution  relating  to  subscriptions  by  municipal 
corporations  to  railroads,  which  declares  they  may  be  made 
when  the  same  had  been  authorized  by  a  vote  of  the  people 
of  such  municipality,  before  the  adoption  of  the  constitution, 
under  previously  existing  laws.  They  are  in  perfect  harmony, 
as  this  vote  was  taken  before  that  instrument  was  submitted 
to  a  vote  of  the  people  for  adoption. 

The  demurrer  must  be  sustained  to  all  of  the  return  except 
that  portion  which  avers  the  fraud  in  holding  the  election  by 
permitting  illegal  votes  to  be  cast  thereat;  and  that  more  ille- 
gal votes  were  cast  than  the  declared  majority  in  favor  of 
subscription;  and    that    a    majority  of  the  votes  catt  was 
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against  subscription;  and  that  relators  had  notice  of  the 
same;  to  which  averments  it  is  overruled  and  relators,  ac- 
cording to  the  stipulation  filed  herein,  will  have  leave  to 
traverse  the  same  and  form  an  issue  in  fact  thereon. 


The  Toledo,  Wabash  and  Western  Railway  Co. 


Isaac  McLaughlin. 

1.  CoNTiNOANCE — of  moUon  fov  new  trial.  A  motion  was  made  for  the 
continuance  of  a  motion  for  a  new  trial,  on  the  ground  of  surprise  in  the 
testimony  of  the  adverse  party,  and  to  enable  the  party  to  procure  affida- 
vits of  witnesses  to  disprove  the  unexpected  testimony,  in  support  of  the 
motion  for  a  new  trial.  The  court  overruled  the  motion  for  a  continuance: 
Hdd,  that  the  motion  was  addressed  to  the  discretion  of  the  court,  and  un- 
less that  discretion  was  abused,  this  court  would  not  interfere  with  its  ex- 
ercise. 

2.  Pleading — declaration — whether  in  trespass  a  case.  Although  the 
introductory  part  of  a  declaration  may  be  in  the  form  of  trespass  vi  et  a/r- 
mis,  yet  if  the  sole  count  is  a  count  in  trespass  on  the  case,  the  declaration 
will  be  a  declaration  in  case,  and  not  in  trespass. 

3.  Variance — between  writ  and  declaration.  A  variance  between  the 
writ  and  declaration,  as  where  the  writ  is  in  trespass  and  the  declaration 
in  case,  can  not  be  taken  advantage  of  on  motion  in  arrest  of  judgment, 
but  only  by  plea  in  abatement  or  motion  in  apt  time. 

Appeal  from  the  Circuit  Court  of  Scott  county  ;  the  Hon. 
Chables  D.  Hodges,  Judge,  presiding. 
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The  summons  in  this  case  was  in  trespass,  laying  the  dam- 
ages at  $3000.  The  introductory  part  of  the  plaintiff's  decla- 
ration was  as  follows:  "And  now  comes  Isaac  McLaughlin, 
plaintiff,  and  complains  of  the  Toledo,  Wabash  and  Western 
Railway  Company,  a  body  duly  incorporated  under  the  laws 
of  Illinois,  defendant,  in  a  plea  of  trespass,'  for  that  whereas," 
etc.  Then  follows  the  count  in  case  for  neglect  of  duty  in  the 
erection  and  maintenance  of  fences  along  the  track  of  defend- 
ant's railroad,  and  the  killing  of  a  cow  and  eleven  hogs  of 
plaintiff  by  defendant's  train  in  consequence  of  such  neglect. 

Mr.  W.  H.  Barnes,  for  the  appellant. 
Mr.  H.  Case,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court :     j 

The  only  errors  assigned  on  this  record  are,  the  overruling 
of  the  motion  for  a  continuance  of  the  motion  made  for  a  new 
trial,  and  overruling  the  motion  in  arrest  of  judgment. 

The  motion  for  such  continuance  Avas  based  on  the  affida- 
vit of  defendant's  counsel  of  surprise  by  the  testimony  in- 
troduced by  the  plaintiff:  that,  since  the  place  and  time  of  the 
alleged  killing  of  the  plaintiff's  stock  had  been  located  and 
fixed  by  said  testimony,  the  defendants  had  inquired  into  the 
facts,  and,  as  the  affiant  wa-s  informed,  had  learned  that  they 
could  entirely  disprove  the  facts  testified  to  by  the  plaintiff's 
witnesses;  and  as  the  place  of  trial  was  100  miles  distant  from 
the  place  of  the  alleged  occurrence,  a  continuance  of  the  mo- 
tion was  necessary,  and  was  asked  for  in  order  to  obtain  the 
affidavits  of  the  witnesses. 

This  was  a  motion  addressed  to  the  discretion  of  the  court, 
and  we  see  no  such  abuse  of  discretion  as  calls  for  our  inter- 
ference Math  the  mode  in  which  it  was  exercised. 

The  ground  of  the  motion  in  arrest  of  judgment  was,  that 
the  action  was  in  trespass,  and  the  declaration  purports  to  be 
in  trespass,  but  the  count  is  in  trespass  on  the  case. 
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The  discrepancy  which  is  insisted  upon  is  not  apparent. 
The  term  "trespass,"  as  here  used,  may  be  taken,  without  do- 
ing violence  to  language,  in  its  most  extensive  signification,  as 
meaning  a  wrong  done  generally,  and  not  as  denoting  the  par- 
ticular species  of  action  of  trespass  rl  et  armis,  rather  than  that 
■of  trespass  on  the  case. 

It  is  admitted  that  the  count  in  the  declaration  is  a  count 
in  trespass  on  the  case.  This  would  make  the  declaration  one 
in  case,  although  the  declaration  commences  in  another  form 
of  action,  under  the  authority  of  Ayres  v.  Richards,  12  111. 
146,  where  it  was  held  that,  when  the  introductory  part  of  a 
declaration  is  in  the  appro})riate  form  for  debt,  but  all  the 
counts  arc  strictly  and  technically  in  assumpsit,  it  will  be  con- 
sidered a  declaration  in  assumpsit.  At  the  most,  then,  it  is 
only  a  case  of  variance  between  the  writ  and  declaration, 
which  can  be  taken  advantage  of  only  by  plea  in  abatement,  or 
by  motion  in  apt  time,  which  was  not  attempted  to  be  done 
here.      Oruikshank  v.  Brown,  5  Gilm.  75. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Thomas  Snell  et  al. 

V. 

Clinton  W.   Stanley. 

1.  Service — acknowledgment  of.  Tlie  record  of  a  suit  to  foreclose  a 
mortgage,  showed  that  a  uoiniual  defendant  acknowledged  service  on  the 
back  of  the  summons,  and  in  the  same  writing  authorized  complainant's 
solicitor  to  enter  liis  appearance,  which  was  done  on  proof  of  the  execu- 
tion of  the  acknowledgment :  Ueld,  that  such  defendant  was  properly  iu 
court  and  subject  to  its  jurisdiction. 
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2.  Chancery  practice — answer  msianter.  'IMic  ciicuil  court,  upou 
overruling  a  demurrer  to  a  bill  to  foreclose  a  mortgage,  Avlien  it  iippeared 
there  was  uo  defense,  required  the  defendant  to  answer  insiaiiter,  and  ou 
failure  to  do  so  the  bill  was  taken  as  confessed  and  a  decree  of  sale  en- 
tered :     Seld,  uo  error  in  the  proceeding. 

3.  Practice  in  Supreme  court — briefs.  Where  the  briefs  of  coun- 
sel, iu  the  citation  of  cases  from  published  reports,  fail  to  give  the  names 
of  the  parties  as  required  by  rule  28  of  the  late  revision  of  rules,  they  will 
not  be  regarded  by  this  court. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Thos.  F.  Tipton,  Judge,  presiding. 

This  was  a  suit  in  chancery  to  foreclose  a  mortgage.  On  the 
back  of  the  summons  was  this  writing  : 

"I  hereby  acknowledge  service  of  the  within  summons,  and. 
authorize  Messrs.  Moore  &  Warner  to  enter  my  appearance  in> 
the  within  ease. 

Speingfield,  III.,  Sept.  9,  1871. 

CD,  Harvey,  assignee  for 
Henry  Tyler." 

The  signature  of  Harvey  was  proved  in  court,  and  Messrs. 
Moore  &  Warner,  solicitors  for  the  complainant,  also  entered 
the  appearance  of  Harvey,  the  solicitor  for  the  other  defendants 
protesting  against  the  entry  of  such  appearance. 

Mr.  E.  H.  Palmer,  for  the  appellants. 

Messrs.  Moore  &  Warner,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

This  was  a  bill  in  chancery  to  foreclose  a  mortgage.  All  the 
parties  interested  had  notice  of  the  pendency  of  the  suit  by  act- 
ual service  of  process,  or  by  an  acknowledgment  of  service. 
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'I'lu  re  was  a  demurrer  to  the  bill,  which  was  overruled.  The 
point  is  made  here  that  the  appearauce  of  Harvey,  one  of  the 
defendants,  was  entered  by  the  counsel  for  complainant.  The 
record  shows  Harvey  acknowledged  service  on  the  back  of  tlie 
summons  more  than  a  month  before  the  return  day,  and  in  the 
^vriting  of  acknowledgment  he  authorized  Messrs.  Moore  & 
AV^arner,  the  counsel  for  complainant,  to  enter  his  appearance. 
We  see  nothing  objectionable  in  this.  Harvey,  at  best,  was  but 
a  nominal  party,  but  if  not,  he  was  in  court,  as  were  the  other 
defendants,  subject  to  the  judgment  of  the  court. 

On  overruling  the  demurrer,  the  defendants  were  required  to 
answer  insta7iter.  On  failure  to  do  so,  the  bill  was  taken  as  con- 
fessed, and  a  decree  passed  for  the  mortgage  debt,  and  a  sale  of 
the  premises  ordered  to  satisfy  the  debt,  the  amount  of  which 
was  found  by  the  master  and  reported  to  the  court. 

There  was  no  defense  whatever  to  the  bill,  and  there  was  no 
error  in  the  proceedings  or  in  the  decree,  and  it  must  be  af- 
firmed. 

We  take  this  occasion  to  say  to  the  counsel  for  appellee,  and 
to  all  others  who  may  be  derelict  in  this  particular,  that  no 
brief  filed  by  them  will  be  regarded  by  this  court  if  there  is  not 
a  strict  compliance  with  the  rule  of  this  court  in  respect  there- 
to. The  rule,  in  force  when  this  brief  was  filed,  and  is  yet  in 
force  as  rule  28  of  the  late  revision  of  the  rules,  provides,  "in 
citing  cases  from  published  reports,  counsel  Avill  be  required 
not  only  to  give  the  book  and  page,  but  also  the  names  of  the 
parties  as  they  appear  in  the  title  of  the  reported  case."  The 
necessity  for  this  is  obvious,  for,  if  a  mistake  in  the  page,  the 
case  can  not  be  readily  found.  Appellee's  counsel  have  cited 
a  very  large  number  of  cases  decided  by  this  court,  not  one  of 
which  contains  the  names  of  the  parties.  This  must  not  be  re- 
peated.    This  rule  must  be  observed. 

Judgment  affirmed. 
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TnE  People  ex  rel.  Peoria  and  Rock  Island  K.  R.  Co. 

V. 

Peter  Cline. 

1.  Municipal  aid  to  railroad— /7-au(?  and  illegality  in  the  call  and 
election.  "Where  the  charter  of  a  railroad  company  authorized  the  call  of  a 
township  election  to  determine  whether  the  town  should  subscribe  a  cer- 
tain sura  to  the  capital  stock  of  the  company  upon  the  petition  often  legal 
voters  of  the  town,  and  it  appeared  that  there  were  but  ten  names  signed 
to  such  call,  and  that  three  of  them  were  aliens  and  not  voters,  and  that, 
at  the  election  held  under  such  call,  three  votes  were  cast  iu  favor  of  the 
subscription  hy  persons  not  entitled  to  vote,  without  which  there  was  a 
majority  of  one  vote  against  the  proposition,  and  that  these  facts  were 
known  to  the  railroad  company  when  they  procured  the  supervisor  to 
make  the  subscription  and  issue  a  part  of  the  bonds  of  the  town:  Held,  on 
application  for  a  mandamus  to  compel  the  supervisor  to  issue  and  deliver 
the  remaining  bonds,  the  facts  being  admitted  b}^  demurrer  to  the  return 
to  the  writ,  that,  on  account  of  the  fraud  and  illegality  in  the  call  and 
election,  and  the  subscription,  the  company  was  not  entitled  to  have  the 
bonds  issued  and  delivered,  it  being  a  party  to  the  fraud. 

2.  Same — estoppel  to  question  election.  In  such  a  case,  the  township  is 
not  estopped  bj'-  the  act  of  its  officers  in  canvassing  the  votes  and  declar- 
ing the  result  in  favor  of  the  subscription,  and  making  the  subscription 
and  issuing  a  part  of  the  bonds,  to  question  the  legality  of  the  call  or  the 
result  of  the  election,  for  the  reason  that  the  company  had  notice  of  the 
fraud  before  it  complied  with  the  conditions  of  the  subscription  or  in- 
curred liabilities  on  the  faith  of  it. 

3.  Same.  Had  the  bonds  been  issued  under  such  an  election,  and  sub- 
scription had  passed  into  the  hands  of  an  innocent  holder,  or  had  the  sub- 
scription been  made  to  the  company,  and  it  had  no  notice  of  the  fraud, 
and  it  had  incurred  liability  on  the  faith  that  the  bonds  would  be  issued, 
it  may  be  that  the  township  would  have  been  estopped  from  impeaching 
the  call  or  election  for  such  fraud  or  illegality  when  called  upon  for  its 
bonds. 

4.  Township  organization — duties  of  supervisor  to  defend  suits.  The 
supervisor  occupies  the  position  of  a  qualified  chief  executive  officer  of 
his  town,  and  when  called  upon  as  such  officer  to  issue  the  bonds  of  the 
town,  under  an  alleged  election,  and  subscription  to  a  railroad  companj',  he 
has  the  right  to  controvert  the  legality  of  the  demand  and  call  for  a  judi- 
cial determination  of  the  matter.  He  is  the  only  person  whose  duty  it  is, 
by  law,  to  attend  to  the  defense  of  suits  against  his  town.    The  supervisor. 
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and  tlie  duties  cast  upon  him,  constitute  the  only  barrier  between  the  un- 
just claimant  and  the  tax  payers  of  the  town.  He  has  no  authority  to 
compromise  a  claim  against  his  town  on  his  own  motion. 

5.  Same — town  clerk.  Tlie  town  clerk  has  no  such  duties,  his  being  of 
a  ministerial  character,  and  it  seems  that,  when  the  supervisor,  under  an 
election,  makes  a  subscription  to  a  railroad  and  executes  the  bonds  of  the 
town  in  pursuance  thereof,  the  town  clerk  has  no  authority  to  ques- 
tion the  legality  of  the  act  or  refuse  to  countersign  them  and  make  a 
record  thereof,  it  not  being  his  dut}''  to  defend  the  interests  of  his  town. 

6.  Mandamus — when  it  lies.  It  is  a  general  rule  that  mnndnmus  will 
lie  to  compel  a  party  to  do  an  act  only  when  it  is  his  duty  to  do  tlie  act 
without  it.  And  when  a  supervisor  of  a  town  refuses  to  do  an  act  wliich 
in  law  and  in  fact  ought  not  to  be  done,  he  is  in  no  respect  amenable  to 
tlie  law  for  such  refusal;  nor  can  he  be  compelled  to  do  the  act  by  man- 
damus. 

Appeal,  from  the  Circuit  Court  of  Fulton  county;  the  Hon. 
C  L.  Higbee,  Judge,  presiding. 

This  was  an  application  by  the  relator  for  a  mandamus 
against  appellee,  supervisor  of  the  town  of  Akron,  in  the 
county  of  Peoria,  to  compel  him  to  execute  and  deliver 
$27,000  of  the  bonds  of  his  town  to  the  relator.  The  facts 
bearing  on  the  points  discussed  appear  in  the  opinion. 

Messrs.  Ingersoll  &  McCune,  for  the  appellants. 

Messrs.  Burns  &  Barnes,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  relator  was  created  a  corporation  by  an  act 
of  the  general  assembly,  approved  March  7th,  1867;  that  the 
company  has  constructed  the  railroad  from  Peoria  to  Rock 
Island;  that  it  passes  through  the  town  of  Akron,  in  Peoria 
county;  that,  under  the  power  conferred  by  the  charter,  the 
question  whether  the  town  should  subscribe  §30,000  to  the 
capital  stock  of  the  company  was  submitted  to  a  vote  of  the 
citizens  thereof.     After  canvassing  the  vote,  it  was  found  that 
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124  votes  were  cast  in  favor  of  subscription,  and  122  against 
subscribing.  There  were  some  conditions  annexed  in  the  pe- 
tition for  the  call,  and  in  the  notice  given  of  the  election,  but 
it  is  conceded  that  they  have  been  complied  with  by  the  com- 
pany. The  town  clerk,  on  the  10th  day  of  April,  three  days 
after  the  election,  filed  a  certificate  of  the  result  of  the  same, 
in  the  office  of  the  county  clerk.  After  the  result  of  the  vote 
Avas  declared,  Wm.  H.  Wilson,  the  supervisor,  prepared  and 
executed  bonds  of  the  township  to  the  amount  of  $3,000,  in 
conformity  with  the  terms  on  which  they  were  voted,  but  the 
town  clerk  having  refused  to  join  in  issuing  them,  he  was 
compelled  to  attest  them  by  mandamus,  when  they  were  deliv-' 
ered  to  the  company.  On  being  demanded  of  respondent^ 
who  has  since  been  elected  supervisor,  he  refused  to  issue  the 
remaining  $27,000  of  bonds,  and  the  company  applied  to  the 
circuit  court  of  Peoria  county. for  a  writ  of  mandamus  to  com- 
pel the  supervisor  to  issue  the  same.  Subsequently  the  venue 
was  changed  to  Fulton  county. 

A  return  was  made  to  the  alternative  writ,  in  which  it  is 
set  up  as  a  defense  that  the  provision  of  the  charter  had  not 
been  observed,  which  only  authorized  the  town  clerk  to  call 
the  election  on  the  petition  of  ten  legal  voters  of  the  town. 
It  admits  that  a  petition  was  filed,  signed  by  ten  residents  of 
the  town,  but  avers  that  a  portion  of  them  were  not  legal  vo- 
ters, being  aliens  and  not  naturalized,  and  as  such,  not  enti- 
tled to  vote  under  the  constitution  or  laws  of  this  State;  that 
a  majority  of  the  legal  votes  cast  at  the  election  was  not  in 
favor  of  subscription,  but,  on  the  contrary,  a  majority  was 
cast  against  subscription  ;  that  of  those  who  were  registered 
as  voting  in  favor  of  subscription,  there  were  three  aliens,  not 
naturalized,  or  in  any  manner  legally  entitled  to  vote  at  that 
or  any  other  election  held  under  the  laws  of  this  State  ;  that 
these  three  votes  were  counted  for  subscription  and  entered 
into  the  canvass,  and  had  they  been  rejected,  as  they  should 
have  been,  the  result  would  have  shown  a  majority  of  one 
against  subscription. 
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The  return  also  contains  this  averment : 

"And  the  respondent  says  that,  at  the  time  of  making  of 
said  subscription  to  said  capital  stock  as  aforesaid,  the  said 
relator  was  notified  and  informed  of  the  illegality  of  the  peti- 
tion to  the  clerk,  and  of  the  illegal  voting  at  said  election  as 
aforesaid,  and  of  the  fact  that  the  said  township  officers  had 
not  determined  the  length  of  time  for  which  said  bonds  should 
run,  and  of  the  want  of  power  in  the  said  supervisor  to  make 
said  subscription  and  issue  said  bonds.  Nevertheless,  the 
said  supervisor  of  said  township  made  said  subscription  as 
aforesaid,  and  said  relator  received  the  same,  well  knowing 
the  lack  of  power  and  authority  and  the  fraud  aforesaid  in 
Baid  proceedings  hereinbefore  mentioned." 

Relator  interposed  a  demurrer  to  the  return,  which  the  cir- 
cuit court  overruled  by  a  pro  forma  order  and  dismissed  the 
petition,  and  relator  brings  the  record  to  this  court  and  as- 
signs various  errors. 

On  the  argument  several  interesting  questions  are  presented 
and  discussed,  but  we  propose  only  to  consider  that  of  the 
fraud  in  the  petition  for  the  call  of  the  election  and  the  fraud- 
ulent votes  cast,  by  which  it  was  declared  that  the  subscription 
had  carried.  It  is  positively  averred  by  the  return,  and  ad- 
mitted by  the  demurrer,  that  there  was  not  ten  legal  voters 
of  the  town  that  petitioned  for  the  call  of  the  election,  and 
that  there  were  but  121  legal  votes  cast  in  favor  of  subscrip- 
tion, and  that  there  were  122  against  subscription,  and  that 
there  were  three  fraudulent  votes  cast  in  favor  of  the  proposi- 
tion, which  were  counted.  It  is  also  averred  that  these  facts 
were  known  to  the  company  at  the  time  the  subscription  was 
made,  and  this  is  admitted  by  the  demurrer. 

The  statute  requires  that  there  shall  be  the  names  of  ten 
legal  voters  of  the  town  signed  to  the  petition  for  the  call  of 
an  election,  whilst  in  this  case  there  were  ten  names  thus 
signed,  but  it  is  averred  and  admitted  that  two  of  the  per- 
sons were  not  legal  voters.  This,  then,  was  not  in  accordance 
"with  the  statute,   but  was  in  violation  of  its  requirements. 
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And  the  same  is  true  of  the  three  illegal  votes  cast  in  favor 
of  subscription.  The  charter  only  authorizes  such  a  subscrip- 
tion when  a  majority  of  the  legal  votes  cast  at  the  electioa 
shall  be  in  favor  of  the  same.  Hence,  the  law  was  not  com- 
plied with  as  to  the  requirement  of  the  number  of  votes  in 
favor  of  the  measure.  There  was  not  a  legal  majority  of  the 
votes  cast  for  subscription,  and  it  should  not  have  been  made. 
It  is,  however,  urged  that,  notwithstanding  there  may  have 
been  a  failure  to  comply  with  the  statute  in  calling  and  hold- 
ing the  election,  still  the  township  is  estopped  by  the  canvass 
of  the  vote,  the  return  to  the  county  clerk,  and  the  subscrip- 
tion made  by  the  supervisor.  Although  this  might  be  true 
had  the  bonds  been  issued,  and  in  the  hands  of  an  innocent 
holder,  or  had  the  subscription  been  made  without  any  no- 
tice of  the  fraud,  and  the  company  had  incurred  liability  oa 
the  faith  that  the  bonds  would  be  issued,  but  here  the  com- 
pany had  notice  of  the  fraud,  and  can  not,  therefore,  say  they 
are  defrauded.  Knowing  the  call  and  the  election  to  have 
been  illegal,  the  company  can  not  claim  that  they  received  the 
subscription  in  good  faith,  or  that  they  believed  they  could 
enforce  it  against  the  township.  Having  knowledge  of  the 
illegality  of  the  election,  they  made  themselves  a  party  to  the 
illegal  transaction  by  receiving  the  subscription,  and  thereby 
were  rendered  incapable  of  compelling  the  issue  of  the  bonds. 
These  views  were  expressed  in  the  case  of  The  People  ex  rel.  v. 
The  Board  of  Supervisors  of  Logan  County,  ante,  p.  374.  That 
case  governs  this^  and  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  aj^rmed. 

A  petition  for  a  rehearing  having  been  presented,  the  fol- 
lowing additional  opinion  was  filed  of  the  January  term, 
1873: 

Per  CuEiAM  :  The  counsel  for  the  relator,  in  their  applica- 
tion for  a  rehearing  in  this  case,  insist  that  it  is  governed  by 
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the  principle  of  the  case  of  Houston  y.  The  People  exrel.  55  111. 
398,  which  was  a  mandamus  against  the  town  clerk  of  the  same 
town,  upon  the  relation  of  the  same  railroad  company  as  in 
the  case  now  before  us,  against  the  supervisor. 

The  distinction  between  the  two  cases  is,  to  us,  as  obvious 
as  that  between  the  office  of  supervisor  and  that  of  town 
clerk.  The  latter  is  made,  by  statute,  the  custodian  of  the 
records,  books  and  papers  of  the  town,  and  to  which  his  du- 
ties principally  relate;  is  authorized  to  administer  oaths, 
make  certificates  for  certain  specified  purposes,  and  certify 
copies  of  records,  etc.,  which  shall  be  evidence.  Gross'  Stat. 
1869,  752. 

The  duty  imposed  upon  the  clerk  by  the  relator's  charter, 
is  of  the  same  character.  When  the  bonds  are  issued  by  the 
supervisor  and  delivered  to  the  relator,  the  clerk  is  required 
to  attest  them  and  make  a  record  of  the  issuing  of  the  same. 
Private  Laws  1867,  vol.  2,  662-3. 

This  was  a  mere  ministerial  act,  the  only  preliminary  to  the 
performance  of  which  was,  that  the  supervisor  had  executed 
the  bonds  which  the  clerk  was  required  to  attest,  and  of 
which  to  make  a  record.  The  clerk  is,  in  no  sense,  the  chief 
representative  of  the  town,  nor  were  his  functions  prescribed 
as  a  check  upon  such  chief  officer.  He  had  no  more  discre- 
tion to  refuse  to  attest  and  make  record  of  the  issuing  of  these 
bonds,  than  he  would  have  to  refuse  to  administer  the  oath  to 
a  town  officer  on  the  ground  that  he  was  not  eligible,  or  to  re- 
cord proceedings  because,  in  his  judgment,  they  were  not 
regular. 

The  supervisor  occupies  an  entirely  different  position.  It  is 
that  of  a  qualified  chief  executive  officer  of  the  town,  but 
whose  duties  are  prescribed  by  law.  While  he  is  clothed  with 
no  power  to  bind  the  town  by  the  exercise  of  his  discretion  in 
respect  to  the  issuing  of  bonds  to  railroad  companies,  yet  it  is 
not  his  duty  to  issue  them  if  the  statute,  authorizing  their  is- 
suance, has  not  been  complied  with. 
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Towns  are  not  devoted  by  law  as  helpless  victims  of  every 
unjust  claimant.  They  are  clothed  with  the  same  rights  of 
self-preservation,  in  respect  to  claims  deemed  to  be  unjust  or 
illegal,  as  natural  persons  or  private  corporations.  The  first 
section  of  the  act  of  1861  declares  that,  ^'Whenever  any  confro- 
versy  or  cause  of  action  shall  exist  between  any  towns  of  this 
State,  and  between  any  town  and  individual,  or  corporation, 
such  proceedings  shall  be  had  either  at  law  or  equity  for  the 
purpose  of  trying  and  finally  settling  smcA  controversy,  and  the 
same  shall  be  conducted  in  the  same  manner,  and  the  judgment 
or  decree  therein  shall  have  the  like  effect  as  in  other  suits  or 
proceedings  of  a  similar  kind  between  individuals  and  corpor- 
ations."    Gross'  Stat.  755. 

This  section  clearly  contemplates  and  confers  the  right  of  a 
town  to  raise  a  controversy  between  itself  and  another  town, 
or  between  itself  and  any  individual  or  private  corporation. 
Then  the  question  arises,  Who  is  to  take  the  initiative — who 
is  to  bring  on  the  controversy,  in  case  where  a  claim  is  made 
against  the  town  which  ought  to  be  made  the  subject  of  judi- 
cial investigation  ?  Not  the  town  clerk,  in  any  case.  But 
when  the  claim  arises  upon  an  alleged  right  on  the  part  of  the 
claimant  to  have  the  supervisor  do  a  particular  thing  on  be- 
half of  the  town,  and  the  supervisor  conceives  that  it  is  not  his 
duty  to  do  it,  then  he  is  necessarily  clothed  with  the  power  to 
raise  the  controversy  by  refusing  to  do  the  act,  and  call  for 
judicial  determination  of  the  matter.  The  fourth  section  of 
the  act  above  referred  to  is  as  follows :  "In  all  legal  proceed- 
ings against  the  town,  by  name,  the  first  process,  and  all  other 
proceedings  required  to  be  served,  shall  be  served  on  the  su- 
pervisor of  the  town  ;  and  whenever  any  suit  or  proceeding 
shall  be  commenced,  it  shall  be  the  duty  of  the  supervisor  to 
attend  to  the  defense  thereof,  and  lay  before  the  electors  of  tlie 
town,  at  the  first  town  meeting,  a  full  statement  of  such  suit 
or  proceeding  for  their  direction  in  regard  to  the  defense 
thereof."     Gross'  Stat.  755. 
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Here,  the  requirement  that  all  process  shall  be  served  upon 
the  supervisor  in  all  legal  proceedings  against  the  town,  the 
specific  duty  upon  him  to  attend  to  the  defense  thereof,  and 
then  make  a  full  statement  of  the  suit  or  proceeding  to  the 
next  town  meeting,  presuppose  not  only  an  intimate  connec- 
tion on  the  part  of  the  supervisor  with  all  litigation  against 
the  town,  but  impose  a  high  degree  of  responsibility  in  re- 
spect thereto.  The  supervisor,  and  the  duties  cast  upon  him, 
constitute  the  only  substantial  barrier  between  the  unjust 
claimant  and  the  tax  payers  of  the  town.  He  has  no  author- 
ity to  compromise  a  claim  of  his  own  motion.  His  express 
duty  is  to  attend  to  the  defense  when  legal  proceedings  are 
instituted,  and  make  a  full  statement  thereof  to  the  next  town 
meeting  for  directions.  His  integrity  and  fidelity  to  duty  are 
just  as  much  involved  when  he  is  called  upon  to  do  an  act  on 
behalf  of  the  town  which,  in  fact,  ought  not  to  be  done  and 
he  knows  it,  and  he  would  be  just  as  destitute  of  justification 
if  he  should  do  the  act  under  such  circumstances  as  he  would 
to  allow  an  unjust  claim  to  go  into  judgment  without  making 
any  defense.  The  only  difference  in  the  cases  would  be,  that, 
in  the  latter  case  he  would  violate  an  express,  and  in  the  for- 
mer an  implied,  duty. 

When  a  supervisor  refuses  to  do  an  act  which,  in  law  and 
fact,  ought  not  to  be  done,  he  is  in  no  respect  amenable  to  the 
law  for  such  refusal,  nor  can  he  be  compelled  to  do  the  act  by 
mandamus. 

It  is  a  general  rule  that  mandamus  will  lie  to  compel  a 
party  to  do  an  act  only  when  it  was  his  duty  to  do  the  act 
without  it.  Peoj)Ie  v.  Gilmer,  5  Gilm.  242;  People  v.  Mayor 
of  Chicago,  51  111.  17. 

In  the  case  before  us,  the  proceeding  was  against  the  siijier- 
visor  by  his  name  of  office,  the  effect  of  which,  and  the  act 
sought  to  be  enforced,  would  be  to  bind  the  town.  The  su- 
pervisor was,  therefore,  under  the  statutory  duty  to  attend  to 
the  defense  of  the  proceeding  and  make  a  full  statement  of  it 
26— 63d  III. 
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to  the   next  town   meeting  for  directions.     No  such  duty  is, 
anywhere  in  the  statute,  imposed  upon  the  town  clerk. 

If  there  was  a  want  of  power  in  the  supervisor  to  issue  the 
bonds,  it  was  not  his  duty  to  issue,  but  to  refuse  to  issue 
them.  If  a  proceeding  was  instituted  to  compel  him  by  man- 
damus to  issue  them,  then  a  controversy  arose  which  the  town 
had  a  clear  right  to  have  brought  to  a  final  judicial  settlement, 
the  same  as  an  individual  or  private  corporation  might.  This 
right  carries  with  it,  as  an  incident,  the  right  to  set  up  any 
legitimate  defense,  and  it  is  a  legitimate  defense  to  show  that 
there  was  a  want  of  power  in  the  supervisor  to  issue  the 
bonds,  or  fraudulent,  illegal  voting  to  which  the  relator  was 
privy,  by  which  the  supposed  majority  was  obtained. 

The  supervisor,  or  the  town  in  his  name,  and  through  him, 
had  the  legal  right  to  show  in  this  way  that  it  was  not  the  duty 
of  the  supervisor  to  issue  the  bonds.  All  matters  legally  per- 
taining to  such  a  defense,  if  set  out  with  requisite  certainty, 
were  material,  and  to  be  regarded  as  well  pleaded  in  the  sense 
that  a  demurrer  to  the  return  would  admit  them  to  be  true. 
The  relator  having  demurred  to  a  return  setting  up  such  mat- 
ters, and  permitted  judgment  to  go  against  it  on  the  demur- 
rer, and  then  brought  the  record  to  this  court,  must  abide  the 
result  of  the  ordinary  rules  of  practice. 

This  court,  after  a  very  careful  examination,  was  of  the 
opinion  that  the  matters  set  up  were  material,  were  admitted 
by  the  demurrer,  afforded  a  complete  defense  to  the  remedy 
sought,  and  affirmed  the  judgment.  Being  still  of  that  opin- 
ion, we  can  render  no  other  judgment,  and  must  deny  the  pe- 
tition for  a  rehearing. 

Rehearing  denied. 
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Marston  Hefner 

V. 

Samuel  Dawson. 

Promissory  note — estoppel  to  deny  signature.  In  a  suit  upon  a  promis- 
sory note,  one  of  the  makers,  by  liis  plea,  verified  by  affidavit,  denied  the 
execution  of  the  note  by  him.  The  proof  showed  that,  by  his  admissions 
and  declarations,  the  note  was  "all  right,"  and  that  if  tlie  plaintiff  would  "liold 
still"  he  would  pay  him,  he  knowingly  and  designedly  induced  the  plaintiff 
to  omit  taking  measures  to  collect  the  same  of  the  other  maker  when  he 
was  solvent,  until  after  he  left  the  country:  Meld,  that,  by  these  acts  and 
assurances  he  was  estopped  from  denying  the  fact  of  his  execution  of  the 
note 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Messrs.  V/eldon  &  Benjamin,  for  the  appellee, 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellee  against 
appellant,  upon  a  promissory  note  purporting  to  have  been 
made  by  appellant  and  one  Coman. 

Appellant,  by  plea  verified  by  affidavit,  denied  the  execution 
of  the  note;  the  cause  was  tried  by  the  court  without  the  in- 
tervention of  a  jury,  and  judgment  rendered  against  the  de- 
fendant, from  which  he  prosecutes  this  appeal.  It  is  not 
claimed  that  appellant  did  make  the  note,  but  it  is  contended 
that,  by  his  acts  and  admissions,  he  is  concluded  from  denying 
that  fact. 

This  case,  in  its  main  features,  is  much  like  the  one  of  Hef- 
ner V.  Vandolah,  62  111.  483,  except  that  there  is  more  in  the 
conduct  of  the  defendant,  and  the  circumstances  in  the  pres- 
ent case  as  testified  to,  which  partakes  of  the  character  of  an 
estoppel  in  pais,  than  there  was  in  the  former  one,  and  there 
is  a  conflict  of  testimony  here  which  did  not  there  exist. 
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There  was  evidence  in  the  j)resent  case  which  Avent  to  show, 
and  would  sustain  the  finding  of  the  court  to  that  effect,  that 
the  defendant  not  only  adopted  and  ratified  the  signature  of 
his  name  upon  the  note,  but  that,  by  his  admissions  and  decla- 
rations that  the  note  was  "all  right,"  and  that  if  plaintiff 
would  "hold  still"  he  would  pay  him,  he  knowingly  and  de- 
signedly induced  the  plaintiff  to  omit  taking  any  measures  to 
collect  the  note  of  Coman,  at  the  time  when  the  latter  had 
ample  property  in  his  hands,  and  a  resort  to  whom  for  the  col- 
lection of  the  note  would,  in  all  probability,  have  been  suc- 
cessful; and  that  afterwards,  while  the  plaintiff  continued  to 
be  misled  by  the  assurances  of  the  defendant,  Coman  failed  in 
business  and  absconded,  rendering  the  collection  of  the  note 
from  him  impossible. 

Without  repeating  what  was  said  in  the  former  case  referred 
to,  as  to  such  adoption  and  ratification  by  Hefner  of  the  use 
of  his  name  upon  the  note  being  sufficient  to  charge  him  with 
liability,  although  his  signature  was  forged,  we  refer  to  the 
authorities  therein  cited  in  support  of  that  position,  and,  in 
addition,  to  the  following  authorities,  that,  under  the  forego- 
ing state  of  facts,  the  defendant  would  be  precluded  from  con- 
testing the  genuineness  of  his  signature  to  the  note:  Hefner 
V.  Vandolah,  62  111.  483 ;  Smith  v.  Newton,  38  111.  335 ;  Free- 
man V.  Cooke,  2  Exch.  654 ;  Kingsley  v.  Vernon,  4  Sandf.  (S.  C) 
361. 

It  is  true,  the  evidence  was  conflicting,  and  the  above  was 
only  one  phase  of  the  testimony,  but  we  perceive  no  sufficient 
reason  for  disturbing  the  finding  of  the  court. 

As  to  the  point  made,  that  the  check  of  $350  paid  by  Hef- 
ner should  have  been  allowed,  we  understand  from  the  amount 
of  the  judgment  that  it  must  have  been  allowed  by  the  court 
as  a  payment  on  the  note. 

As  to  any  question  of  usury,  there  is  no  plea  of  usury,  and 
the  evidence  fails  to  show  any  agreement  for  usurious  interest. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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George  Davis  et  al. 

1.  Contest  OF  kIj^ctiosh— removal  of  county  seat — who  may  contest.  On 
bill  in  chancer}^  b}'  a  citizen  and  voter  of  the  county,  who  was  also  a  tax* 
payer,  filed  in  behalf  of  himself  and  all  others  of  the  county  interested  in 
the  question,  against  the  board  of  supervisors,  to  impeach  the  election  re- 
turns and  purge  the  poll-books  of  illegal  votes  cast  at  an  election  to  deter- 
mine whether  the  county  seat  sliould  be  removed,  it  was  objected  on 
appeal  that  the  suit  could  not  be  maintained  by  a  private  citizen,  but 
should  have  been  brought  by  tlie  attorney  general  or  Slate's  attorney  on 
behalf  of  tiie  public:  Held,  that,  from  the  long  practice  in  this  State  al- 
lowing such  suits  to  be  brought  by  individuals,  this  court  could  not  reverse 
tlie  rule,  especially  as  no  such  objection  was  made  iu  the  court  below. 

2.  JoKiSDiCTiON — chancery — waiver  of  objection.  It  is  the  practice  iu 
this  court,  when  no  objection  is  made  to  the  jurisdiction  of  the  court  be- 
low, not  to  entertain  the  objection  when  raised  for  the  first  time  in  this 
court,  unless  it  be  in  cases  where  chancery  could  under  no  circumstances 
have  jurisdiction  of  the  case.  The  defendant,  by  failing  to  object  in  due 
time  in  the  court  below,  will  waive  the  objection. 

3.  Elective  franchise — depriving  a  few  of,  does  not  render  election 
void.  Article  6,  section  1,  of  the  constitution  of  1848,  declared  that  every 
white  male  citizen,  above  the  age  of  31,  who  had  resided  in  the  State  one 
year  next  preceding  the  election,  should  be  entitled  to  vote  at  such  elec- 
tion; and  every  white  male  inhabitant,  of  the  age  aforesaid,  who  resided 
in  the  State  at  the  adoption  of  the  constitution,  should  have  the  same  right 
to  vote  ;  and  then  provided  that  no  citizen  or  inhabitant  should  be  entitled 
to  vote  except  in  the  district  or  county  in  which  he  sliould  actually  reside 
at  the  time  of  such  election.  The  election  law  of  1861  provided  that  no 
person  should  be  entitled  to  vote  at  any  general  or  special  election  unless 
he  should  have  actually  resided  in  the  election  precinct  30  days  immedi- 
ately preceding  such  election;  and  the  charter  of  Galesburg,  which  regu- 
lated elections  in  that  city,  required  six  mouths  residence  iu  the  city  and 
30  days  in  the  ward,  preceding  an  election,  to  entitle  the  citizen  to  vote: 
Held,  on  bill  to  contest  an  election  for  the  removal  of  the  county  seat  of 
Knox  county,  that  the  fact  that  some  legal  voters  under  the  constitution 
were  deprived  of  tljeir  ri'ght  of  suffrage  under  such  laws,  did  not  render 
the  election  void  ;  but  that  if  the  laws  were  restrictions  on  the  right  of 
suffrage,  it  was  a  wrf)ng  to  the  elector  who  was  deprived  of  his  vote,  for 
which  he  had  a  complete  remedy  against  the  judges  of  election. 
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4.  Election — removal  of  county  sent — donations  to  influence  the  vote.  A 
statute  wliich  directed  a  vote  to  be  taken  in  Knox  county,  on  the  question 
of  removing  the  county  seat  from  Knoxville  to  tlie  city  of  Galesburg,  also 
authorized  the  city  and  individuals  to  raise  and  secure  funds  requisite  for 
the  public  buildings,  and  declared  the  subscriptions  and  donations  made 
for  that  purpose  valid  and  binding  in  case  the  vote  should  be  in  favor  of 
the  removal.  On  a  contest  of  an  election  held  under  such  law,  it  was  con- 
tended that  this  law  was  unconstitutional,  in  holding  out  inducements  in 
the  sliape  of  a  bribe  for  votes  in  favor  of  the  change :  Held,  that  if  the  law 
was  unconstitutional,  it  was  so  only  so  far  as  to  render  the  subscriptions 
and  donations  void,  and  no  further;  that  the  balance  of  tlie  law  being 
constitutional,  the  election  under  it  was  not  void,  and  that  the  courts  had 
no  power  to  relieve  against  the  effects  of  the  inducements  whicli  may  have 
operated  favorably  to  the  removal. 

5.  Same — registry.  On  the  contest  of  an  election  for  the  removal  of  a 
county  seat,  it  was  urged  that  the  election  was  void,  because  no  registry 
of  the  voters  of  the  county  had  been  taken  :  Held,  that  the  general  registry 
laws  of  the  State  had  no  application  to  elections  of  this  character. 

6.  Same — polls  held  open  tuitil  midnight.  In  the  same  case  the  common 
council  of  Galesburg  required  the  polls  within  the  citj'-  to  be  opened  at 
eiglit  o'clock  a.  m.  and  kept  open  until  midnight  of  the  day  of  this  election, 
and  this  was  urged  as  a  fraud  :  Held,  that,  as  under  ,the  general  laws  of 
the  State  the  judges  of  election  were  empowered  to  keep  the  polls  open 
until  twelve  o'clock  at  night,  if  deemed  necessary,  and  as  the  common 
council  had  the  general  power  to  regulate  elections  in  the  city,  the)''  might 
make  this  discretion  compulsory;  and  that,  in  the  absence  of  proof  of  an 
evil  intent,  no  fraud  could  be  presumed,  but  rather  a  desire  to  afford  all 
an  opportunit)'  to  vote. 

7.  Same — rejection  of  poll-hooks  of  a  town  for  fraud.  Where  it  appeared* 
on  the  contest  of  a  vote  for  the  removal  of  a  county  seat,  that  the  judge 
and  clerk  of  the  election  in  a  town  liad  acted  fraudulently  in  registering 
the  votes  as  they  were  keeping  the  lists,  and  in  making  fraudulent  returns, 
and  that  they  knowingly  allowed  illegal  votes,  and  many  persons  to  vote 
several  times,  and  even  minors  to  vote;  and  where  the  vote  returned  was 
double  the  vote  ever  cast  before  in  the  town,  and  the  evidence  showed 
that  heavy  frauds  were  practiced,  the  judge  and  clerk  participating  there- 
in, the  court  below  rejected  the  poll-books  and  returns  from  such  town, 
for  all  purposes,  except  to  show  that  an  election  was  held,  leaving  it  to  be 
shown  by  proof  who  in  fact  voted  and  how  such  votes  were  cast:  Held, 
that  the  court  did  not  err  in  rejecting  the  books  and  returns  ou  account 
of  the  fraud. 

8.  Same — pcU-books  prima  facie  evidence.  Although  there  may  be  some 
fraudulent  voting  at  an  election  in  a  town,  j^et,  where  the  officers  conduct- 
ing the  same  are  not  participants  in  it,  but  endeavored  to  hold  the  election 
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according  to  law,  their  returns  are  prima  facie  evidence  of  all  they  contain, 
subject,  however,  to  be  corrected  by  proof;  but  where  their  returns  are 
successfully  impeached  for  fraud  in  them,  they  are  unwortliy  of  credit,  and 
are  evidence  of  nothing  except  that  a  poll  was  opened. 

9.  Naturalization  of  foreigners— jurisdiction  of  county  court.  Under 
the  laws  prior  to  the  adoption  of  the  constitution  of  1870,  tlie  county 
courts  of  this  State  had  no  jurisdiction  under  the  act  of  congress  to  admit 
persons  of  foreign  birth  to  citizenship. 

10.  Constitutional  LAW — icJien  part  of  a  statute  may  stand.  Although 
a  part  of  a  statute  may  be  in  conflict  with  the  constitution,  and  therefore 
void,  yet  the  whole  statute  will  not  be  pronounced  void  if  the  other  pro- 
visions are  complete  in  themselves,  and  may  be  executed  witliout  regard 
to  the  obnoxious  portion. 

Appeal,  from  the  Circuit  Court  of  McDonough  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  George  Davis,  in  the  circuit 
court  of  Knox  county,  against  the  board  of  supervisors  of 
Kno.K  county,  and  others,  to  impeach  the  election  returns  and 
purge  the  poll-books  of  illegal  votes  cast  at  an  election  for  the 
removal  of  the  county  seat  of  Knox  county.  The  venue  was 
changed  to  McDonough  county,  where  a  decree  was  rendered, 
finding  that  a  majority  of  the  legal  votes  cast  was  for  remov- 
ing the  county  seat  of  Knox  county  from  Knoxville  to  Gales- 
burg.  The  record  is  very  voluminous,  and  the  conclusion  of 
facts  from  the  evidence,  so  far  as  relate  to  the  points  discussed, 
will  be  found  in  the  opinion. 

Messrs.  Craig  &  Harvey,  Messrs.  Egan  &  Temple,  and 
Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellants. 

Messrs.  McKenzie  &  Williams,  and  Mr.  T.  G.  Frost, 

for  the  appellees. 

]\Ir.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  equity,  brought  by  appellees,  in  the  cir- 
cuit court  of  Knox  county,  against  the  board  of  supervisors. 
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to  impeach  the  election  returns  and  to  purge  the  poll-books 
of  illegal  votes  cast  at  an  election  to  deterniine  whether  the 
county  seat  should  be  removed  from  Ivnoxville  to  Galesburg. 
The  bill  alleges  that  the  apparent  majority  against  removal  is 
composed  of  fraudulent  votes,  and  that  when  the  illegal  and 
fraudulent  votes  shall  be  deducted,  there  will  be  a  decided 
majority  in  favor  of  removal;  and  prays  that  the  court  may 
declare,  by  decree,  that  the  election  did  result  in  favor  of 
removal  of  the  county  seat  to  Galesburg.  The  venue  of  the 
case  was  afterwards  changed  to  theMcDonough  circuit  court. 
The  case  was  heard  in  that  court,  and  the  relief  asked  was 
graYited;  and  the  case  is  brought  to  this  court,  and  a  reversal 
asked,  on  various  grounds. 

It  is  first  urged  that  the  decree  should  be  reversed  because 
the  suit  was  not  instituted  in  the  name  of  either  the  Attorney 
General  or  the  State's  attorney  of  the  circuit;  that  a  private 
individual  has  no  power  to  inaugurate  such  a  proceeding.  la 
support  of  the  objection,  numerous  decisions  of  other  States 
are  referred  to,  as  well  as  the  practice  in  Great  Britain.  We 
are  not  disposed  to  doubt  that  such  is  the  practice  in  other 
jurisdictions,  but  in  this  State  a  contrary  practice  has  pre- 
vailed, unchallenged,  for  many  years,  and  in  a  considerable 
number  of  cases. 

The  first  of  these  cases  arose  under  the  constitution  of  1848, 
in  this  court,  and  was  The. People  ex  rel.  v.  Marshall,  12  111.  391. 
That  was  an  information,  asking  the  court  to  compel  the  cir- 
cuit judge  to  hold  court  at  a  place  which  the  general  assembly 
had  endeavored  to  abolish  as  a  county  seat  by  an  act  passed 
by  that  body.  It  declared  the  county  itself  should  be  abolished, 
and  the  territory  attached  to  another  county.  The  relation 
was  by  a  private  person,  who  simply  alleged  that  he  was  a 
citizen  and  a  voter  of  the  county,  Jiot  even  alleging  that  he 
had  any  business  to  be  transacted  in  the  court.  The  informa- 
tion was  not  in  the  name  of  the  prosecuting  attorney,  nor 
does  it  appear  that  he  consented  that  the  proceeding  miglit  be 
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instituted,  nor  does  it  appear  that  he  was  or  acted  as  an  attor- 
ney in  the  case,  and  still  the  relief  was  granted. 

The  next  case  was  that  of  TurJey  et  al.  v.  Tlie  County  of 
LogaUf  17  111.  151.  That  was  a  case  involving  the  removal 
of  the  county  seat.  At  the  election  the  vote  resulted  in  favor 
of  removal,  and  a  number  of  private  citizens  filed  a  bill  to 
})revent  the  county  officers  from  erecting  county  buildings  at 
the  new  location.  The  case  was  tried  in  the  court  below,  and 
was  considered  in  this  court  on  the  legal  propositions  pre- 
sented by  the  record,  and  no  exceptions  taken  to  the  mode  in 
which  the  proceeding  was  commenced,  although  the  State's 
attorney  neither  joined  in  the  bill,  gave  leave  to  file  it,  nor  ap- 
peared as  counsel  in  the  case. 

The  next  was  the  case  of  The  People  ex  rel.  v.  Warfield,  20 
111.  159.  It  was  an  application  for  a  writ  of  mandamus,  and, 
although  the  writ  was  refused,  it  was  on  the  ground  that  one 
Carnes,  a  citizen  and  tax-payer  of  the  county,  had  filed  his 
bill  to  contest  the  result  of  an  election  to  remove  the  county 
seat,  and  the  court  of  chancery  having  acquired  jurisdiction, 
this  court  would  not  interfere  whilst  that  suit  was  undeter- 
mined in  that  forum. 

The  next  case  was  Bohinson  v.  lloore,  25  111.  135.  It  only 
decided  that  the  question  as  to  the  place  where  a  county  seat 
was  located,  could  only  be  settled  in  a  direct  proceeding,  but 
not  collaterally. 

The  case  of  2'he  Board  of  Supervisors  v.  Keady,  34  111.  293, 
was  a  bill  in  chancery,  filed  by  private  citizens  of  the  county, 
to  prevent  the  board  of  supervisors  from  taking  further  steps 
for  the  removal  of  the  county  seat,  in  pursuance  of  a  vote  of 
the  people  of  the  county.  On  the  hearing  in  the  circuit  court, 
a  perpetual  injunction  was  decreed,  and  on  a  hearing  in  this 
court,  the  decree  was  affirmed,  on  the  ground  that  tlie  vote 
was  had  before  the  law  under  which  it  was  held  had  taken 
effect.  We,  however,  in  that  case,  said  we  desired  to  be 
understood  as  not  expressing  any  opinion  as  to  the  mode  in 
which  the  question  was  brought  before  the  court.     We  also, 
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in  that  case,  referred  to  several  adjudged  cases  which  liold 
that  such  a  proceeding  must  be  by  some  officer  who  represents 
the  people. 

In  the  case  of  Boren  v.  Smith,  47  111.  482,  there  had  been 
an  election  held  to  determine  whether  the  county  seat  of 
Pulaski  county  should  be  removed  to  Mound  Citv.  On  a 
■canvas  of  the  vote,  a  certificate  was  given  that  the  election 
had  resulted  in  favor  of  removal,  and  a  private  person  filed  a 
bill  for  an  injunction  to  restrain  a  removal.  Neither  the 
Attorney  General  nor  State's  attorney  was  a  party  or  attorney 
in  this  proceeding.  The  case  was  heard  in  the  circuit  court,  and 
was  brought  to  and  tried  in  this  court.  In  that  case,  it  was 
urged  that  the  court  below  could  not  entertain  jurisdiction 
of  a  bill  in  chancery  for  the  purpose  of  correcting  the  polls  and 
returns  of  the  officers,  to  obviate  the  effects  of  fraud,  accident 
or  mistake;  but  this  court  held  that  equity  would  take  juris- 
diction, and,  when  necessary,  afford  relief.  An  application  of 
this  kind  is  unlike  the  contest  in  an  election  for  an  office,  as 
in  that  class  of  cases  the  statute  has  provided  the  manner  of 
contesting,  and  the  remedy  is  Complete  at  law.  Hence,  the 
case  of  Moore  v.  Hois'mgton,  31  111.  243,  has  no  application  to 
the  present  case. 

The  case  of  The  People  ex  rel.  v.  Wiant,  48  111.  263,  was  an 
application  for  a  writ  of  mandamus  to  compel  the  county 
treasurer  to  remove  his  office  to  the  town  of  Wheaton,  to 
which  town  it  was  claimed  the  county  seat  had  been  removed 
by  a  vote  of  the  citizens  of  the  county.  The  Attorney  Gen- 
eral or  State's  attorney's  name  did  not  appear  in  the  proceed- 
ing as  party  or  attorney,  but,  nevertheless,  the  court  entertained 
jurisdiction,  issued  an  alternative  writ,  and  tried  the  case  on 
the  return.  And,  in  that  case,  as  in  Warfield's  case,  the  relief 
was  refused,  on  the  ground  that  a  bill  in  chancery  was  pend- 
ing in  the  circuit  court,  where,  the  court  having  jurisdiction, 
full  and  complete  justice  could  be  done. 

Whilst  it  is  true,  in  none  of  these  cases  was  the  question 
presented  whether  such  a  bill  might  be   filed  by  a   citizen  of 
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the  county,  still  the  right  was  tacitly  recognized,  and  has  been 
understood  by  the  profession  as  the  settled  practice.  It  is 
true,  in  the  case  of  The  Board  of  Supervisors  v.  Keady,  supra 
the  practice  was  doubted,  and  authorities  were  referred  to  an- 
nouncing a  different  rule,  but,  nevertheless,  the  court  heard 
and  determined  the  question  as  though  the  suit  had  been 
instituted  by  the  attorney  for  the  State.  The  practice  of  so 
filing  bills  in  these  cases  has  obtained  unchallenged  so  long, 
and  in  such  a  number  of  cases,  that  we  feel  that  we  would  be 
unwarranted  now  to  wholly  reverse  the  practice.  Parties,  on 
the  faith  of  what  has  been  understood  to  be  the  settled  prac- 
tice, have  instituted  and  prosecuted  this  suit  at  large  expense. 
It  has  necessarily  been  attended  with  much  delay,  and  at  no 
stej)  in  the  progress  of  the  case,  from  its  first  inception  nntil 
it  reached  this  court,  has  any  objection  been  made  to  the 
manner  in  which  the  suit  was  brought.  Under  such  circum- 
stances it  would  be  harsh  to  overrule  the  practice,  and  tax 
complainant  with  heavy  costs,  when  he  had  every  reason  to 
suppose,  as  all  others  did,  that  his  course  was  fully  warranted 
by  long  and  uniform  practice  in  our  courts.  Again,  it  is  the 
practice  of  the  court,  where  no  objection  is  made  to  the  juris- 
diction of  the  court  below,  not  to  entertain  the  objection  when 
raised  for  the  first  time  in  this  court,  unless  it  be  in  cases 
where  chancery  could  under  no  circumstances  have  jurisdic- 
tion of  the  case:  Stout  v.  Cook,  41  111.  447;  Dodge  v.  Wright, 
48  111.  382:  Hickey  v.  Forristaf,  49  111.  255.  Even  if  the 
better  practice  required  the  suit  to  be  brought  by  the  attorney 
for  the  people,  still,  in  accordance  with  these  decisions,  as  the 
question  was  not  raised  in  the  court  below,  it  can  not  be  in 
this  court. 

We,  then,  must  hold  that,  althoagh  it  might  have  been  the 
better  practice  to  require  bills  in  such  cases  to  be  exhibited 
by  the  attorney  for  the  State,  still,  if  not  so  brought,  the 
defendant  should  have  objected  by  a  demurrer  in  the  court 
below,  or  be  considered  as  having  waived  the  objection. 
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It  is  next  urged  that  the  election  was  void  because  the  law 
regulating  the  manner  in  which  it  should  be  conducted  re- 
quired it  to  be  held  in  the  several  towns  by  the  same  officers 
and  governed  by  the  same  rules  as  the  elections  in  such 
towns  are  held  for  town  officers,  and  in  the  several  Avards 
of  the  city  of  Galesburg  by  the  same  officers  and  governed 
by  the  same  rules  as  elections  in  the  city  for  its,  officers. 
The  act  of  1861,  art.  5,  sec.  9,  of  the  township  organiza- 
tion, declares  that  no  person  shall  be  a  voter  at  a  town 
meeting  unless  he  is  qualified  to  vote  at  a  general  election,, 
and  has  been  for  the  preceding  30  days  a  resident  of  the  town 
where  he  offers  to  vote;  and  the  twelfth  section  provides  that 
any  person  who  is  not  a  legal  voter  shall  be  liable  to  a  fine  of 
$100,  or  imprisonment  not  exceeding  six  months,  or  both, 
who  shall  vote  at  a  town  election.  The  charter  of  the  city  of 
Galesburg  declares  that  no  person  shall  vote  at  a  city  election 
unless  entitled  to  vote  at  State  elections,  and  has  been  a  resi- 
dent of  the  city  six  months  preceding  the  election,  and  an 
actual  resident  of  the  ward  in  which  he  offers  to  vote  ten  days 
next  preceding  such  election.  The  general  election  laws  of 
the  State  (Sess.  Laws  1861,  p.  268)  provide  that  no  person 
shall  be  entitled  to  vote  at  any  general  or  special  election  un- 
less he  shall  have  actually  resided  in  the  election  precinct  30 
days  immediately  preceding  such  election,  and  declares  that 
if  any  person  not  qualified  shall  vote  at  such  election,  on  con- 
viction he  shall  be  confined  in  the  penitentiary  for  any  term 
not  less  than  one  nor  more  than  five  years. 

The  seventh  article,  section  5,  of  the  constitution  of  1848, 
provides  ^'that  no  county  seat  shall  be  removed  until  the 
point  to  which  it  is  proposed  to  be  removed  shall  be  fixed  by 
law,  and  a  majority  of  the  voters  of  the  county  shall  have 
voted  in  favor  of  its  removal  to  such  point."  Article  6,  sec- 
tion 1,  of  the  same  instrument,  declares  that  every  white  male 
citizen  above  the  age  of  21,  who  has  resided  in  the  State  one 
year  next  preceding  the  election,  shall  be  entitled  to  vote  at 
such   election,  and    every  white   male    inhabitant   of  the  age 
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aforesaid,  who  resided  in  the  State  at  the  adoption  of  the  con- 
stitution, shall  have  the  same  right  to  vote;  "but  no  citizen 
or  inliabitant  shall  be  entitled  to  vote  except  in  the  district 
or  county  in  which  he  shall  actually  reside  at  the  time  of  such 
election." 

It  is  insisted  that  these  constitutional  provisions  secure  to 
€very  elector  the  right  of  suffrage  that  can  not  be  limited 
or  abridged  by  the  general  assembly;  that  the  enactments 
which  superadd  30  days  and  six  months  residence,  as  addi- 
tional qualifications,  are  all  repugnant  to  this  constitutional 
provision,  and  are  void.  But,  conceding  them  to  be  uncon- 
stitutional and  void  as  preventing  a  free  election,  does  it  fol- 
low that  this  and  all  other  elections  held  under  these  laws  are 
void?  If  so,  no  elective  officer  in  the  State  has  been  consti- 
tutionally and  legally  elected  since  the  passage  of  the  act  of 
1861.  If  this  election  was  void,  then  all  persons  holding  or 
claiming  to  hold  such  offices  have  been  usurpers  since  that 
time.  To  give  such  an  operation  to  this  provision  of  the 
constitution  would  be  anomalous,  and  perhaps  fraught  with 
disastrous  consequences.  If  these  are  restrictions  on  the 
right  of  suffrage,  it  is  a  wrong  to  the  elector,  for  which  he  has 
a  complete  remedy  against  those  who,  under  a  void  law,  de- 
prive him  of  the  right.  And  it  may  possibly  be  that  the 
judges  of  election  have  disregarded  these  provisions  and  per- 
mitted every  legal  voter  to  exercise  the  right,  notwithstanding 
these  limitations;  but  even  if  they  have  refused  the  right,  we 
can  not,  in  the  absence  of  fraud,  hold  that  it  could  affect  the 
result  of  the  election. 

No  one,  we  presume,  would  ever  contend  that  because  the 
judges  of  election,  in  one  or  a  number  of  cases,  in  the  differ- 
ent precincts  of  the  county,  should  violate  the  constitutional 
guaranty  of  free  elections,  by  illegally  and  wrongfully  refusing 
to  receive  an  occasional  vote,  therefore  the  election  would  be 
void;  and  in  that  case  the  freedom  of  the  election  would  be 
as  fully  disregarded  as  in  this,  where  comparatively  but  few 
voters  have  been  deprived  of  their  rights.     To  give  the  effect 
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contended  for  to  these  provisions,  would  most  effectually  pre- 
vent the  election  of  most  if  not  all  officers.  If  simply  the 
refusal  to  receive  a  legal  vote  should  be  held  to  be  a  vio- 
lation of  the  freedom  of  the  election,  so  as  to  render  it  void, 
but  ie\w  offices  would  be  filled,  and  the  majority  would  be 
thus  indefinitely  deprived  of  their  choice  by  the  wrong  deci- 
sion of  a  question  about  which  men  might  well  differ.  Con-^ 
stitutions  are  made  for  the  organization  of  government,  that 
the  people  may  have  protection  to  life,  in  the  enjoyment  of 
their  civil  and  political  rights,  and  in  the  possession  and 
enjoyment  of  their  property;  and  such  instruments,  to  accom- 
plish the  purpose  of  their  adoption,  must  have  a  practical 
operation.  The  constitution  and  laws  do  not,  in  terms,  and, 
we  think,  do  not  in  spirit,  require  that  where  an  inconsider- 
able number  of  electors  have  been  deprived  of  their  rights  to 
participate  in  an  election,  it  shall  be  held  void,  and  to  so  hold 
would  defeat  the  very  purpose  of  holding  elections. 

Had  the  law  attempted  to  exclude  entire  precincts,  wards 
or  political  divisions  from  participating  in  the  election,  then 
a  more  serious  and  important  question  would  have  been  pre- 
sented for  determination  ;  but  if  that  question  should  ever  be 
presented,  it  will  then  be  considered  and  decided. 

It  is  next  urged  that  the  law  authorizing  the  election  is 
unconstitutional,  because  it  authorized  the  city  of  Galesburg 
and  individuals  to  raise  and  secure  funds  requisite  for  the 
public  buildings,  and  the  subscriptions  and  donations  made 
for  the  purpose  to  be  valid  and  binding,  in  case  the  vote 
should  be  favorable  to  removal,  and  void  if  otherwise;  that 
when  such  a  fund  was  raised,  it  operated  largely  and  unduly 
upon  the  voters  of  the  county  to  induce  them  to  vote  for 
removal;  that  many  were  probably  thus  induced  to  vote  for 
the  change  who  would  have  opposed  it  had  the  expense  for 
the  purpose  fallen  on  the  county  by  taxation ;  that  the  law 
and  the  subscriptions  under  it  gave  those  favorable  to  the 
removal  a  great  and  unjust  advantage  in  the  election;  and 
that  the  law  operated  in  the  nature  of  an  offer  of  a  bribe  for 
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votes  in  favor  of  removal,  and,  for  that  reason,  the  election 
should  be  regarded  as  inoperative  and  void. 

If  this  law  is  unconstitutional,  as  suggested,  it  is  only  to 
the  extent  and  no  further  than  to  render  the  subscriptions 
and  other  donations  inoperative.  The  remaining  portion  of 
the  law  is,  so  far  as  we  can  see,  strictly  in  conformity  with 
the  fundamental  law.  Because  the  law  may  be  unconstitu- 
tional in  one  of  its  provisions,  it  does  not  follow  that  the 
entire  law  must  fail.  Strike  out  this  provision,  and  all  of  tlie 
other  provisions  could  be  executed  as  effectually  as  if  it 
was  retained;  and  when  that  is  the  case,  the  law  must  stand. 

Even  if  it  was  conceded  that  the  legislature  had  no  power 
to  authorize  such  subscriptions,  and  that  by  doing  so  it  may 
have  operated  favorably  to  removal,  we  are  at  a  loss  to  dis- 
cover how  we  can  relieve  against  its  effect.  Suppose  the  two 
houses  had  passed  a  joint  resolution  requesting  the  electors  to 
vote  in  favor  of  removal,  and  the  proposition  had  carried, 
could  anv  one  contend  that  such  action,  althou":h  manifestly 
outside  of  their  duty,  would  defeat  the  operation  of  the  law? 
We  think  not.  Or  suppose  the  general  assembly  had  in  the 
act  provided  for  ececting  the  county  buildings  from  funds  in 
the  State  treasury,  could  it  be  said  that  would  have  rendered 
the  election  void?  We  are  unable  to  see  that  this  provision 
of  law,  whether  constitutional  and  valid,  or  repugnant  to  the 
organic  law  and  void,  can,  in  the  remotest  degree,  affect  the 
legality  of  the  election  held  under  the  law.  The  judicial  de- 
partment can  not  say  that  because  this  provision  may  have 
induced  some  of  the  electors  to  cast  their  votes  in  favor  of 
removal,  therefore,  the  election  must  be  regarded  as  void 
because  of  legislative  influence  on  the  voters  of  the  county. 
That  body  is  vested  with  large  and  important  functions, 
only  controlled  by  constitutional  limitations,  and  neither 
of  the  other  departments  have  any  power  to  control  their 
action,  so  long  as  they  act  within  the  scope  of  their  power; 
and  we  can  not  declare  this  election  void  even  if  this  provisiou 
had  the  effect  claimed. 
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It  is  urged  that  this  election  was  held  without  a  registry 
of  the  voters  of  the  county  having  been  taken,  and  that  for 
that  reason  the  election  can  not  be  sustained.  This  question 
was  before  us  in  the  case  of  Boren  v.  Smith,  supra,  where  it 
was  held  that  the  general  registry  laws  of  the  State  had  no 
application  to  elections  of  this  character ;  and  we  see  no  reason 
for  changing  the  decisi^on  there  announced. 

It  is  next  urged  that  the  common  council  of  the  city  of 
Galesburg,  under  the  general  power  to  regulate  elections  in 
the  city,  had  required  the  polls  to  be  opened  at  eight  o'clock 
in  the  forenoon  and  kept  open  until  midnight  on  the  day  of 
this  election  ;  and  from  this  action  of  the  common  council,  it 
is  urged  that  fraud  in  this  election  should  be  inferred.  We 
fail  to  see  that  the  common  council  transcended  their  power 
in  the  adoption  of  this  ordinance.  Under  the  general  election 
laM'S  of  the  State,  the  judges  are  empowered,  if  they  deem  it 
necessary,  to  keep  the  polls  open  until  twelve  o'clock  at  night. 
The  judges  have  this  discretionary  power,  and  if  they  should 
exercise  it,  we  could  not  infer  fraud  therefrom ;  and  the  law  in- 
vested the  common  council  with  the  power  to  make  it  compul- 
sory, and  having  done  so,  we  will  not  hold  that  it  implies  a 
fraudulent  design.  We  will,  in  the  absence  of  proof  of  an  evil 
intent,  presume  the  common  council  were  actuated  by  a  sense 
of  duty  in  affording  all  the  voters  of  the  city  ample  time  and 
opportunity  of  exercising  the  right  to  vote  for  or  against  the 
proposition. 

We  now  come  to  the  consideration  of  the  question  as  to  the 
action  of  the  court  below  in  excluding  the  poll-books  of  the 
town  of  Knoxville  on  the  ground  that  the  judge  and  clerk 
had  acted  fraudulently  in  registering  the  votes  as  they  were 
polled,  in  keeping  the  lists  and  in  making  fraudulent  returns, 
and  leaving  appellants  to  prove  by  other  evidence  the  number 
who  did  vote  at  that  poll  against  removal  of  the  county  seat. 
We  think  the  evidence  shows,  beyond  all  controversy,  that 
stupendous  frauds  were  committed,  and  that  the  judge  and 
clerk  of  the  election  at  that  place  were  engaged  in  and  parties 
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to  the  fraud ;  that,  instead  of  using  all  reasonable  and  proper 
means  to  keep  the  ballot-box  pure  and  uncorrupted,  they 
were  active  participants  in  its  pollution;  that  persons  were 
permitted  by  them  to  vote  many  times  during  the  day ;  that 
mere  boys  were  permitted  to  vote,  as  a-lso  persons  not  legal 
voters;  that  persons  were  permitted  to  vote  under  assumed  and 
fictitious  names,  and  even  the  farce  of  receiving  the  vote  of  a 
dog  was  perpetrated;  and  finally,  when  the  polls  were  returned, 
showing  a  vote  of  over  1500,  when  at  no  previous  election  had 
there  ever  been  polled  at  that  place  much,  if  any,  more  than 
half  of  that  number.  And  the  vote  of  Knox  township  was 
thus  returned  at  over  half  of  the  population  of  the  town,  as 
shown  by  the  United  States  census  taken  more  than  a  year 
afterwards. 

Again,  the  moderator  of  the  election  has  absented  himself 
or  absconded  since  this  proceeding  was  instituted,  so  that  his 
evidence  could  not  be  had;  and  the  town  clerk  would  not 
swear  that  the  poll-list  had  not  been  changed — that  ballots 
had  not  been  put  in  the  box  and  the  certificate  altered  since 
the  election;  and  he  claimed  the  privilege  of  not  answering, 
lest  it  might  lead  to  his  crimination.  We  think  the  evidence 
conclusively  shows  that  there  were  such  frauds  on  the  part 
of  the  officers  in  conducting  this  election,  that  to  receive  the 
poll-book  and  certificate  of  the  officers  would  be  to  perpetuate 
the  fraud;  that  it  would  lead  to  error  and  obstruct  justice; 
that  truth  would  be  stifled  instead  of  being  eliminated  by  its 
reception  as  evidence;  that  when  a  community  and  its  officers 
enter  into  such  a  scheme  of  fraud,  they  should  not,  by  their 
election  returns  thus  made,  be  permitted  to  reap  the  same 
advantage  as  if  honesty  and  fairness  had  dictated  their  course. 

All  the  evidence  on  the  point  considered,  we  are  clearly 
of  the  opinion  that  the  poll-book  and  certificate  are  impeached 
and  are  utterly  unworthy  of  credit,  and  should  only  be  received 
to  prove  that  a  poll  was  opened  at  that  place,  and  that  citi- 
zens  did  vote  at  that  poll,  on  that  day,  on  the  question  of 

removal  of  the  county  seat. 
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The  poll-list  in  this  case  having  been  impeached  and  wholly 
discredited  as  unworthy  of  credit,  by  reason  of  the  fraud  of 
the  officers  of  the  election  in  receiving  and  certifying  the  poll- 
lists,  what  course  shall  be  pursued  in  regard  to  the  vote  of 
that  precinct?  The  supreme  court  of  California,  in  the  case 
of  Knou-les  v.  Yates,  31  Cal.  82,  held,  where  the  election  wa& 
held  at  a  place  different  from  that  fixed  by  the  county  authori- 
ties, it  was  such  a  fraud  as  required  the  rejection  of  the  poll- 
book  and  certificate,  and  in  the  count  of  votes  none  of  those 
cast  at  that  place  could  be  received;  that,  whilst  it  is  the 
duty  of  the  courts,  as  far  as  can  be  done,  to  protect  the  elector 
in  his  rights,  the  interest  of  the  public  should  not  be  sacri- 
ficed for  the  purpose  of  avoiding  a  wrong  to  the  individual 
voter;  that  where  the  people  select  election  officers,  and  they 
disregard  their  duty,  and  aid  in  committing  frauds  on  the 
election,  the  voter  must  be  responsible  for  the  conduct  of  the 
officer,  to  the  extent  of  losing  his  vote,  although  he  may  be 
innocent  of  fraud. 

But  the  court  below  adopted  a  different  rule.  On  the  hear- 
ing, the  chancellor  received  the  poll-lists  and  return  only  as 
evidence  that  an  election  was  held  in  the  town  of  Knoxville^ 
and  rejected  it  as  wholly  unworthy  of  belief  as  to  other  ques- 
tions. The  court  then  permitted  appellants  to  show,  by 
extrinsic  evidence,  how  the  various  votes  were  in  fact  cast, 
and  counted  the  votes  thus  proved  as  legal  and  proper.  This 
is  certainly  all  that  appellants  have  a  right  to  claim.  A  court 
of  equity,  in  such  a  contest  as  this,  can  not  close  its  eyes  to 
the  fact  that  the  election  officers  were  perverting  their  powers, 
and  were  using  their  official  position  to  commit  a  fraud  on  the 
election,  and  can  not  give  effect  to  the  return,  and  can  not  ga 
further  than  to  count  the  votes  as  they  are  proved  to  have 
been  given.  In  this  the  court  below  certainly  went  as  far  as 
equity  can  sanction ;  and  appellants  have  received  fully  as 
much  as  they  can  claim,  if  not  more  than  the  strict  legal  rules 
could  award  to  them. 
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The  court  decided  correctly  in  holding  that  no  votes  could 
be  counted  from  that  precinct  but  such  as  were  proved  by 
satisfactory  evidence  that  they  were  actually  cast,  and  whether 
for  or  against  removal.  This  afforded  the  means  of  fully 
establishing  how  every  legal  voter  in  the  town  actually  cast 
his  vote;  and  it  at  the  same  time  cut  off  illegal  votes,  repeat- 
ers and  all  frauds  on  the  ballot.  It  is  true  that  it  involved 
labor  and  expense,  but  the  officers  whom  these  same  votes 
had  placed  in  position  to  hold  their  elections  perpetrated  the 
fraud,  and  it  is  the  misfortune  of  their  constituents,  and 
they  should  not  be  permitted  even  to  make  such  proof  if 
it  were  not  that  others  have  an  interest  in  the  question  of 
where  the  county  seat  shall  be  permanently  located.  Were  it 
an  ordinary  election,  perhaps  a  different  rule  should  prevail, 
as  such  permanent  results  would  not  be  so  likely  to  ensue, 
and  as  such  contests  are  not  settled  in  courts  of  equity,  and 
the  law  relating  thereto  has  made  no  such  provision. 

It  is,  on  the  other  hand,  insisted  that  there  were  similar- 
frauds  at  the  various  voting  places  in  the  city  of  Galesburg, 
On  a  careful  examination  of  the  evidence,  we  fail  to  find  that 
such  is  the  fact.  That  there  was  fraudulent  voting  at  each 
of  these  polls,  is  true;  and  it  is  a  matter  of  regret  that  our 
general  assembly  have  been  compelled  to  impose  such  heavy 
penalties  to  prevent  a  wrong  that  they  must  have  regarded  so 
common  as  to  only  be  checked  by  such  severe  punishment. 
But  there  is  no  evidence  that  the  election  officers  at  Galesburg 
boarded  up  the  window  so  as  to  be  unable  to  see  each  person 
when  he  presented  his  ballot,  only  leaving  a  small  opening 
through  which  it  could  be  passed,  as  was  done  by  the  officers 
at  Knoxville.  There  is  no  evidence  that  they  permitted  per- 
sons whom  they  knew  to  repeatedly  vote  during  the  day,  nor 
that  they  permitted  mere  boys  to  vote,  or  persons  to  do  so 
under  fictitious  names  M'hom  they  knew;  and  when  called  on 
to  testify  and  to  produce  the  poll-lists,  they  did  so  freely,  fully 
and  fairly;  nor  did  they  refuse  to  answer  questions,  lest  it 
might  lead  to  their  crimination ;  and  they  testify  that  they,  in 
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all  things,  endeavored  to  hold  the  election  fairly  and  to  dis- 
charge their  entire  duty,  and  believed  they  had,  and  knew  at 
the  time  nothing  to  the  contrary.  Their  conduct  seems  to 
have  been  candid  and  straightforward,  answering  all  questions 
without  hesitation.  In  all  respects,  their  conduct  stands  in 
bold  contrast  with  that  of  the  officers  who  held  the  election 
at  Knoxville.  We  fail  to  find  evidence  that  can  or  should 
impeach  their  returns,  and  the  court  below  decided  correctly 
in  receiving  them  as  prima  facie  evidence  of  all  they  con- 
tained, subject  to  be  corrected  by  proof. 

We  now  come  to  the  consideration  whether  the  63  persons 
of  foreign  birth,  who,  on  proceedings  in  the  county  court,  had 
obtained  naturalization  papers.  The  act  of  congress  of  the 
14th  of  April,  1802,  provides  that  aliens  may  be  admitted  to 
citizenship  by  the  supreme,  superior,  district  or  circuit  court 
of  some  one  of  the  States,  or  of  the  territorial  district  court 
of  the  United  States,  or  a  circuit  or  district  court  of  the  United 
States.  It  further  declares  that  every  court  of  record,  in  any 
individual  State,  having  common  law  jurisdiction,  and  a  seal 
and  clerk  or  prothonotary,  shall  be  considered  as  a  district 
court  within  the  meaning  of  the  act.  Then,  does  our  county 
court,  as  organized,  come  within  this  provision?  Or,  does  it 
require  a  court  which,  from  its  organization,  has  a  more  ex- 
tensive and  enlarged  jurisdiction? 

The  county  court  has  a  seal,  a  clerk  and  is  a  court  of  record, 
and  to  that  extent  answers  the  requirements  of  the  act  of  con- 
gress; but  has  it  the  common  law  jurisdiction  required?  It 
has  been,  so  far  as  we  know,  considered  by  the  profession  that 
the  act  required  not  only  common  law,  but  general  common 
law  jurisdiction,  and  hence  it  is  believed  but  few  of  our  county 
courts  have  assumed  to  exercise  such  jurisdiction.  It  is  con- 
ceded that  the  court  has  but  a  limited  common  law  jurisdic- 
tion. The  settlement  of  estates,  although  a  large  and  highly 
important  jurisdiction,  is  not,  strictly  speaking,  a  common  law 
jurisdiction.  It,  in  Great  Britain,  was  committed  to  the 
ecclesiastical  courts.      That  kingdom,  whence  we  draw  our 
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common  law,  luis  not,  until  it  may  be  recently,  committed 
the  probate  of  wills,  the  grant  of  letters  testamentary  or  of 
administration,  and  the  settlement  of  estates,  to  anv  of  their 
common  law  courts.  Hence,  the  jurisdiction  of  the  settle- 
ment of  estates  by  our  county  courts  is  not  a  common  law 
jurisdiction,  but  is  strictly  statutory.  It  is  true  that  such 
courts  have  conferred  upon  them  a  limited  jurisdiction  in  the 
action  of  debt  and  assumpsit,  when  those  actions  lie  at  com- 
mon law,  where  a  guardian  or  an  executor  or  administrator 
is  a  party,  plaintiff  or  defendant,  and  in  assigning  dower  to 
widows  of  deceased  persons. 

So  far  as  we  have  been  able  to  find,  in  looking  through  our 
statutes,  this  was  the  extent  of  the  common  law  jurisdiction 
of  our  county  courts.  Thus  it  will  be  perceived  that  it  is 
limited  as  to  the  character  of  the  common  law  actions,  and 
the  amount  of  the  recovery,  as  well  as  to  the  persons  who  may 
sue.  Hence,  it  is  limited  as  to  the  action,  the  person  and  the 
amount,  and  is  in  no  sense  general  in  its  common  law  juris- 
diction. 

It  was  said,  in  the  case  of  3IiUs  v.  3IeDade,  44  111.  194, 
"that  a  fair  and  reasonable  construction  of  the  act  of  congress 
requires  us  to  hold  that  only  a  court  of  record  for  general,  and 
not  for  special  purposes,  was  intended  to  be  embraced.  That  act 
has  not  declared  that  a  court  of  record  for  some  purposes  shall 
be  vested  with  such  jurisdiction."  So,  for  the  same  reason, 
we  must  hold  that  where,  although  a  court  of  record,  if  it 
only  has  common  law  jurisdiction  in  three  common  law  ac- 
tions, and  two  of  them  limited  in  amount,  it  is  not  such  a  court 
as  was  contemplated  by  the  act  of  congress.  Where  it  declared 
that  it  must  have  common  law  jurisdiction,  it  can  not  be  that 
it  was  designed  to  confer  the  power  on  a  court  having  a  seal 
and  clerk  which  could  only  exercise  the  smallest  fragment  of 
common  law  jurisdiction.  The  court  intended  to  be  embraced 
was  one  that  exercised  a  general,  although  it  might  be  a  com- 
mon law  jurisdiction   limited   as   to   the   sum  or  amount   in 
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controversy,  and    it  may  be  where  some  kinds  of  actions   are 
excluded. 

We  are  therefore  of  opinion  that  the  county  court  did  not 
have  jurisdiction  to  admit  these  persons  to  citizenship,  and 
their  votes  should  have  been  rejected. 

As  far  as  we  have  been  able  to  determine  from  an  examina- 
tion of  this  voluminous  record,  the  court  below  did  not  err  in 
votes  it  counted  in  favor  of  removal.  But  rejecting  the  63 
votes  of  these  persons  not  naturalized,  there  was  still  a  ma- 
jority of  over  100  in  favor  of  removal.  In  canvassing  the 
vote,  we  are  of  the  opinion  that  the  court  below  allowed  in  the 
count  all  the  votes  at  Knoxville  which  were  proved  to  have 
been  cast  against  removal. 

An  examination  of  the  entire  record  has  failed  to  disclose 
any  error  for  which  the  decree  should  be  reversed,  and  it  is 
therefore  affirmed. 

Decree  a^ffirmed. 

Mr.  Chief  Justice  Lawrence  took  no  part  in  the  decision 
of  this  case. 


David  Smith 


Wm.  p.  Graves. 


1.  Evidence — res  gestCE.  When  the  question  of  the  payment  of  a  note, 
by  the  giving  of  a  larger  note,  was  in  dispute,  and  it  appeared  that  the 
maker  had  subsequentlj^  given  the  plaintiff  other  notes,  and  had,  long  af- 
ter tlie  maturity  of  the  note  alleged  to  have  been  so  paid,  wrote  to  the 
plaintiff,  directing  him  to  present  the  notes  he  held  against  the  maker  at  a 
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certain  bank  for  payment,  and  plaintiff  accordingly  presented  tlie  subse- 
quent notes,  but  not  the  one  in  dispute,  and  they  were  paid,  and  the  court 
admitted  the  letter  in  evidence  on  the  part  of  tlie  defendant  as  tending  to 
show  that  the  note  had  been  paid:  Held,  that  the  letter  was  properly  ad- 
mitted as  a  part  of  the  res  gestce. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  the  appellant  against 
the  appellee,  upon  a  promissory  note  of  $217.10. 

The  facts  showed  that  appellee  applied  to  appellant  for  a 
loan  of  $400  of  school  money,  appellant  being  treasurer  of  the 
township,  and  that  not  then  having  that  amount  on  hand,  he 
loaned  appellee  $217.10,  and  took  the  note  in  controversy.  It 
was  contended  by  appellee  that  afterwards  the  appellant,  hav- 
ing received  enough  school  money  to  make  up  the  $400,  took 
appellee's  note,  payable  to  himself  as  treasurer,  for  the  latter 
sum,  and  paid  appellee  the  balance  of  $182.90  to  make  up  the 
$400,  and  promised  to  give  up  or  destroy  the  note  sued  on. 

The  question  submitted  to  the  jury  was,  whether  the  first 
note  was  paid  by  giving  the  note  of  $400  and  receiving  the 
$182.90. 

It  further  appeared  that,  after  this,  appellee  borrowed  of 
appellant  several  other  sums  of  money,  for  which  he  gave  his 
notes.  About  two  years  after  the  date  of  the  note  sued  on, 
appellee  wrote  to  appellant,  directing  him  to  present  the 
notes  he  held  against  appellee  at  the  Howes  bank,  and  they 
would  be  paid.  Appellant  accordingly  presented  the  subse- 
quent notes  and  they  were  paid,  but  he  did  not  present  the 
note  sued  on,  or  write  to  appellee  anything  about  it,  although 
it  was  nearly  three  years  overdue.  The  appellant  was  notified 
to  produce  this  letter,  which  he  failed  to  do,  claiming  that  it 
was  lost.  One  of  the  errors  assigned  was,  that  the  court 
erred  in  permitting  appellee  to  prove  the  directions  contained 
in  this  letter,  because  it  was  not  a  part  of  a  correspondence, 
:and  was  not  answered. 

The  jury  found  the  issues  for  the  defendant  below. 
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Messrs.  Kerrick  &  Aldrich,  for  tlic  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  on  a  promissory  note, 
and  the  only  question  submitted  to  the  jury  was,  whether  it 
had  been  paid.  They  found  it  had  been,  and  we  think 
rightly.  The  objection  that  the  letter  written  by  the  plain- 
tiff was  improperly  admitted  in  evidence,  is  not  well  taken» 
It  was  part  of  the  res  gestce. 

Judgment  affirmed. 


Robert  Rockwell  et  al. 

V. 

AwN"  E.  Servant  et  al. 

1.  Limitation — when  statute  begins  to  run — on  foreclosure  of  mortgage. 
As  long  as  the  relation  of  mortgagor  and  mortgagee  exists,  the  statute  of 
limitations  will  not  run  to  bar  the  action  of  ejectment  by  the  mortgagee 
against  tlie  mortgagor,  or  his  heirs  after  his  death.  It  will  not  commence 
to  run  in  favor  of  the  mortgagor  or  his  heirs  until  that  relation  is  termin- 
ated in  some  one  of  the  modes  known  to  the  law.  The  recovery  of  judg- 
ment on  scire  facias  to  foreclose  will  not  terminate  such  relation. 

2.  Same.  Where  a  mortgagee  recovered  judgment  on  scire  facias 
against  the  lieirs  of  the  mortgagor  to  foreclose  a  mortgage,  under  which  the 
mortgaged  premises  were  sold,  and  he  became  the  purchaser:  Seld,  that 
the  statute  of  limitations  did  not  begin  to  run  in  favor  of  the  lieirs  and 
widow  in  possession  against  the  purchaser  and  those  succeeding  to  his 
rights,  until  after  the  time  allowed  by  law  for  redemption  had  expired,  and 
the  purchaser  was  entitled  to  a  deed  for  the  premises;  for  until  then  all 
the  riglits  of  the  mortgagee,  his  heirs  and  assignees,  were  not  foreclosed 
and  barred. 
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3.  Mortgage — when  the  rdatioii  of  mortgagor  and  mortgagee  is  terminated. 
The  mere  recovery  of  judgment  on  scire  facias  to  foreclose  a  mortgage  will 
not  extinguisli  the  relation  of  mortgngor  and  mortgagee.  The  moneywill 
still  be  due,  and  the  lieu  on  the  premises  remain.  Such  judgment  will  not 
satisfy  or  discharge  either  the  uote  or  the  mortgage,  but  both  will  remain 
in  full  force;  and  tlie  riglit  of  redemption  is  continued  until  one  year  after 
sale  under  the  judgment. 

4.  PuRCHASEH  ON  FORECLOSURE — rights  of,  Until  redemption  expires. 
The  i)urchaser  of  land  under  execution  upon  the  foreclosure  of  a  mortgage 
by  scire  facias  has  no  legal  title  or  right  to  be  invested  with  the  legal  title 
until  the  time  allowed  for  I'edemption  has  expired.  He  can  not  maintain 
ejectment  or  other  possessory  action  on  his  certificate  of  purchase. 

5.  Redemption — on  foreclosure  of  mortgage  by  sci.  fa.  Where  lands 
were  sold  under  execution  issued  upon  a  judgment  in  a  proceeding  to  fore- 
close a  mortgage  by  scire  facias  in  1845 :  Held,  that  the  purchaser  was  not 
entitled  to  a  deed  until  the  expiration  of  fifteen  months  from  the  date  of 
the  sale,  as  the  land  was  subject  to  redemption. 

Appeal,  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  the  appellees  against 
appellants.  The  facts  bearing  upon  the  question  discussed  are 
stated  in  the  opinion  of  the  court. 

Mr.  Thomas  G.  Allen,  and  Mr.  Lewis  P.  Butler,  for  the 
appellants. 

Mr.  Wm.  H.  Underwood,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  was  agreed  on  the  trial  below  that  Justus  T.  Rockwell 
died  intestate  on  the  20th  day  of  August,  1844,  in  possession 
of  the  premises  in  controversy,  and  that  he  was  the  owner  of 
the  same  subject  to  a  mortgage  executed  by  him  to  Elisha  Sey- 
mour. It  was  given  to  secure  the  payment  of  a  note  for 
$98.30,  dated  on  the  10th  day  of  September,  1843,  due  on  tlie 
10th  day  of  September,  1845,  and  drew  ten  per  cent  interest. 
The  mortgage  was  duly  recorded. 
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Seth  Allen  was  appointed  administrator  of  Rockwell's 
estate  on  the  2d  day  of  September,  1845,  and  was  served  with 
a  writ  of  scire  facias,  which  was  sued  out  by  Seymour  to  fore- 
close the  mortgage.  A  judgment  for  the  sale  of  the  premises 
was  rendered  on  the  23d  day  of  September,  1845. 

A  special  execution  Avas  issued  and  placed  in  the  hands  of 
the  sheriff,  who,  on  the  19th  day  of  December,  1845,  sold  the 
land  to  Elisha  Sevmour.  The  premises  were  not  redeemed, 
and  the  sheriff,  on  the  6th  'day  of  August,  1847,  conveyed  the 
same  to  the  purchaser  at  the  sale.  Appellees  introduced  deeds 
showing  a  chain  of  title  from  Seymour  to  Ann  E.  Servant. 

Appellants  relied  upon  the  statute  of  limitations  by  posses- 
sion by  themselves  and  those  from  whom  they  derive  title  for 
more  than  twenty  years,  before  this  suit  was  brought. 

It  appears  the  widow  and  heirs  of  Rockwell  have  remained 
in  possession  by  themselves  or  tenants  to  the  time  of  the  trial 
in  the  court  below. 

There  was  some  contrariety  in  the  evidence  as  to  whether 
or  not  Ford,  who  had  married  the  widow  of  Rockwell,  had 
not  recognized  Servant  as  his  landlord  a  portion  of  the  time 
he  resided  on  and  cultivated  the  premises.  It  is  urged  that, 
if  that  was  true,  Ford  had  no  right  to  recognize  the  title  of 
Servant,  so  as  to  change  his  possession  from  that  of  the  widow 
and  heirs  to  that  of  Servant.  We  will  not  stop  to  inquire 
whether  the  evidence  establishes  that  Ford  was  the  tenant  of 
Servant,  nor  will  we  discuss  the  effect  of  that  question  in  de- 
termining the  case,  as  we  think  it  turns  upon  other  grounds. 

As  long  as  the  relation  of  mortgagor  and  mortgagee  existed 
between  Seymour  and  Rockwell  in  his  lifetime,  and  his  heirs 
after  his  death,  the  statute  could  not  run  to  bar  the  action. 
During  the  continuance  of  that  relation,  neither  party  in  pos- 
session can  interpose  the  statute  of  limitations  as  a  defense 
against  the  other.  It,  then,  can  only  commence  to  run  after 
that  relation  has  been  terminated  in  some  one  of  the  modes 
known  to  the  law. 
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In  this  case  the  suit  was  commenced  by  service  on  14th  day 
of  jSTovember,  1866,  something  more  than  twenty-one  years 
after  the  judgment  on  the  scire  facias  was  rendered,  and  almost 
twenty-one  years  after  the  land  was  sold  on  the  execution. 
The  time  within  which  the  land  could  have  been  redeemed, 
and  when  Seymour  was  first  entitled  to  his  deed,  was  on  the 
19th  day  of  March,  1847.  Thus  it  will  be  seen  that,  from  the 
time  Seymour  could  have  had  his  deed,  until  this  suit  was 
brought,  was  nineteen  years  and  almost  eight  months.  And 
from  the  date  of  the  expiration  of  the  year  allowed  for  a  re- 
demption by  the  heirs  until  the  suit  was  commenced,  lacks 
something  more  than  a  month  of  being  twenty  years. 

Did  the  mere  recovery  of  the  judgment  on  the  scire  facias 
extinguish  the  relation  of  mortgagor  anil  mortgagee?  We 
think  not.  Whilst  it  may  have  made  some  changes  in  their 
respective  rights,  it  must  be  conceded  that  the  most  essential 
and  important  continued.  The  money  was  still  due  the  mort- 
gagee, and  he  still  retained  unimpaired  his  lien  on  the  prem- 
ises, not  only  subject,  but  ordered,  to  be  sold  for  its  payment. 
Neither  the  note  nor  mortgage  was  satisfied  or  discharged,  but 
both  remained  in  full  force.  On  the  other  hand,  the  repre- 
sentative and  heirs  of  Rockwell  had  the  undisputed  right  to 
redeem  after  the  judgment  was  rendered,  and  that  right  con- 
tinued for  one  year  after  the  sale  was  made.  The  heirs  in  pos- 
session were  not  liable  for  use  and  occupation,  or  to  account 
for  rents  and  profits,  until  Seymour  was  entitled  to  his  deed. 
And  had  the  latter  been  and  remained  in  possession  after  the 
rendition  of  the  judgment,  he  would  have  been  bound  to  ac- 
<?ount  for  rents  and  profits  until  the  time  for  redemption  had 
expired,  precisely  as  though  he  had  been  in  possession  as 
mortgagee,  and  there  had  been  no  judgment  rendered.  Thus 
it  will  be  seen  that  all  of  the  important  conditions  of  the  re- 
lation continued  until  the  time  had  passed  for  a  redemption. 
And  for  that  reason  the  statute  could  not  begin  to  run  until 
all  of  the  rights  of  the  mortgagor,  his  heirs  or  assigns,  were 
foreclosed  and  barred. 
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It  then  follows  that  no  portion  of  the  time  which  elapsed 
before  the  time  for  the  redemption  by  the  heirs  had  expired, 
can  be  counted  to  bar  the  recovery.  Nor  can  the  statute  Ije- 
gin  to  run  until  the  right  of  entry  accrues.  And  in  cases  of 
this  character,  the  purchaser  can  have  no  right  of  entry  until 
he  has  the  right  to  receive  a  deed  from  the  sheriff.  Until  then 
he  has  no  legal  title  or  right  to  be  vested  with  a  legal  title. 
He  could  not  maintain  ejectment  or  other  possessory  action  on 
his  certificate  of  purchase.  It  is  but  an  inchoate  right,  sub- 
ject to  be  defeated  at  any  time  until  he  has  the  legal  right  to 
demand  of  the  sheriff  a  deed  that  will  pass  to  him  the  legal 
title. 

There  was  not,  in  any  point  of  view  in  which  the  evidence 
can  be  considered,  proof  of  twenty  years  adverse  possession 
by  the  heirs  of  Rockwell,  and  until  it  becomes  adverse  and 
hostile,  it  can  not  be  computed  in  the  time  necessary  to  bar  a 
recovery. 

Nor  is  there  any  evidence  of  the_  payment  of  taxes  by  ap- 
pellants, or  those  under  whom  they  claim,  for  seven  successive 
years,  so  as  to  bring  the  case  within  the  statute  of  1839. 

It  then  follows  that  appellants  failed  to  make  out  a  defense 
sufficient  to  overcome  the  title  shown  by  appellees.  They  both 
derive  title  from  the  same  source,  and  the  title  inherited  by 
the  heirs  was  defeated  by  the  foreclosure  of  the  mortgage  and 
cutting  off  their  equity  of  redemption;  and  they  having  failed 
to  show  a  bar  to  the  action,  appellee  was  entitled  to  recover, 
and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

The  foregoing  opinion  was  filed  of  the  January  term,  1872, 
after  which  a  petition  for  a  rehearing  was  presented,  which 
was  denied  at  the  January  term,  1873,  when  the  following 
opipion  was  filed : 

Per  Curiam  :  After  a  careful  consideration  of  the  grounds 
urged  for  a  rehearing  in  this  case,  we  are  unable  to  arrive  at 
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a  diiferent  conclusion  from  that  announced  in  the  ojiinion,  but 
shall  briefly  consider  the  grounds  urged  on  the  hearing  and 
again  presented  in  the  petition,  that,  on  a  sale  under  a  judg- 
ment on  scire  facias,  there  is  no  redemption,  and  that  therefore 
the  relation  of  mortgagor  and  mortgagee  terminated  at  the 
time  the  land  was  sold,  and  the  statute  then  began  to  run,  and 
if  so,  the  bar  was  complete  when  the  suit  was  brought. 

The  23d  section  of  the  chapter  entitled  "Judgments  and 
Executions"  provides  the  manner  in  which  mortgages  may  be 
foreclosed  by  scire /ac/'as.  It  requires  the  court  to  render  a 
judgment  for  the  sum  due  on  the  mortgage  with  costs, 
and  directs  that  a  fieri  facias  be  awarded  for  the  sale  of 
the  preiuises,  on  which  the  like  proceedings  shall  he  had  as 
in  other  cases  of  execution  levied  on  real  estate,  but  not  to 
create  a  lien  on  other  real  or  personal  property. 

On  turning  to  section  12  of  the  same  act,  we  find  what 
the  proceedings  are  under  other  cases  of  execution  levied  on 
real  estate.  It  provides  that,  whenever  any  lands  or  tene- 
ments shall  be  sold  by  virtue  of  any  execution,  it  shall  be  the 
duty  of  the  officer,  instead  of  executing  a  deed  for  the  prem- 
ises sold,  to  give  the  purchaser  a  certificate  in  writing  stating, 
among  other  things,  the  time  when  the  purchaser  Mall  be  en- 
titled to  a  deed  unless  the  land  shall  be  redeemed  according 
to  the  provisions  of  that  chapter.  The  sale  in  this  case  was 
under  an  execution,  and  manifestly  falls  within  the  12tli  sec- 
tion, which  requires  the  certificate  of  purchase  to  be  given  in- 
stead of  a  deed. 

The  13th  section  of  the  same  chapter  provides  that,  the 
defendant  whose  lands  shall  be  sold  under  "  any  execution," 
shall  have  twelve  months  within  which  to  redeem  the  same. 
Now,  this  sale  was  made  under  an  execution,  and  is  manifestly 
within  the  provisions  of  the  13th  section,  and  was  clearly  sub- 
ject to  redemption,  and  hence  the  relation  of  mortgagor  and 
mortgagee  did  not  terminate  until  the  expiration  of  the  time 
for  redemption. 
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The  cases  of  Farnsworth  v.  Strasler,  12  111.  487,  and  West  v. 
Flemming,  18  111.  249,  are  referred  to  as  showing  that  tliere  was 
no  redemption.  In  those  cases  the  sales  were  under  decrees 
in  chancery  proceedings,  and  not  under  judgment  and  execu- 
tion, and  are  not  governed  by  the  same  statutory  provisions. 
The  first  of  these  cases  was  not  the  foreclosure  of  a  mortgage, 
but  was  a  bill  to  remove  impediments  by  fraudulent  convey- 
ance, and  to  subject  land  to  the  payment  of  debts  of  the 
grantor,  and  the  other  case  was  under  a  decree  in  a  case  of  a 
mechanic's  lien.  It  was  held,  in  each  of  these  cases,  that  a 
redemption  was  not  given  by  the  statute  under  such  sales; 
whilst,  in  the  case  under  consideration,  a  redemption,  as  we 
have  seen,  has  been  given. 

The  petition  for  a  rehearing  must  be  refused. 

Rehearing  refused. 


John  E.  Hatner  et  al. 

V. 

John  H.  Smith  et  ux. 

1.  Parties — ma/rried  women — whether  shoidd  sue  alone.  Since  the  act  of 
1861,  in  a  suit  to  recover  rent  under  a  lease  executed  by  a  married  woman 
on  her  own  separate  property,  it  is  error  to  join  her  husband  as  plaintiff  in 
the  action. 

2.  Landlord  akd  tenant — of  an  eviction  of  the  latter  hy  the  former 
from  a  portion  of  the  demised  premises — whether  will  release  the  tenant  from 
the  payment  of  rent.  Where  a  lessee  is,  by  his  lessor,  wrongfully  evicted 
from  a  portion  of  the  demised  premises,  he  is  thereby  excused  from  the 
payment  of  any  of  the  rent,  although  he  remains  in  possession  of  the  re- 
maining portion  of  the  premises  to  the  end  of  the  term. 
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3.  But,  to  constitute  an  eviction,  there  must  be  more  than  a  mere  tres- 
pass by  the  landlord.  There  must  be  something  of  a  grave  and  permanent 
character  done  by  the  landlord  with  the  intention  of  depriving  the  tenant 
of  the  enjoyment  of  the  premises — the  question  of  eviction  or  no  eviction 
depending  upon  the  circumstances,  and  being  a  matter  for  the  jury  to  de- 
cide. 

4.  Some  acts  of  interference  by  the  landlord  with  the  tenant's  enjoy- 
ment of  the  premises  may  be  mere  acts  of  trespass,  or  may  amount  to  an 
eviction,  the  question  whether  the}'  partake  of  the  latter  character  depend- 
ing upon  the  intention  with  which  they  are  done — if  clearly  indicating  au 
intention  on  the  landlord's  part  that  the  tenant  should  no  longer  continue 
to  hold  the  premises,  they  would  constitute  an  eviction. 


Appeal  from  the  Alton  City  Court;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  appellants. 

Mr.  William  S.  Field,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  originally  brought  before  a  justice  of 
the  peace  in  Alton,  in  the  county  of  Madison,  by  John  H. 
Smith  and  Elizabeth  Smith,  against  appellants,  to  recover  the 
monthly  rent  claimed  to  be  due  on  a  written  lease  executed  by 
Elizabeth  Smith  to  appellants. 

The  judgment  by  the  jiTstice  of  the  peace  was  in  favor  of 
the  plaintiffs,  from  which  the  defendants  appealed  to  the  Alton 
city  court,  where  a  like  judgment  was  rendered.  To  reverse 
this  judgment  the  defendants  appeal  to  this  court. 

The  first  point  made  by  appellants  is,  that  the  lease  was  ex- 
ecuted by  Elizabeth  Smith  to  appellants'  assignors,  and  she 
alone  should  have  brought  the  action. 

This  point  is  well  taken,  for,  although  John  H.  Smith  may 
be  the  husband  of  Elizabeth,  and  was  so  at  the  time  of  exe- 
cuting the  lease,  he  did  not  sign  it,  nor  was  the  ownership  of 
the  property  in  him.     It  was   in   his  wife  in  her  own  right. 
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No  joint  cause  of  action  was  established,  and  there  was  no 
undertaking  to  pay  rent  to  the  plaintiffs.  There  was,  there- 
fore, a  variance  between  the  cause  of  action  and  the  evidence. 
It  was  payable  to  Elizabeth  Smith  in  her  own  right,  and  she 
alone  must  sue.  Emerson  v.  Clayton,  33  111.  497;  C.B.  and  Q. 
B.  B.  Co.  v.  Broion,  51  ib.  206. 

The  very  object  and  purpose  of  the  act  of  1861,  commonly 
called  the  "Married  Woman's  Act,"  would  be  defeated,  should 
the  husband  join  in  an  action  to  recover  the  property  of  the 
wife,  for  in  such  case  he  could  control  the  recovery  and  de- 
prive the  wife  of  its  enjoyment. 

This  disposes  of  the  case,  and  must  reverse  the  judgment. 

It  is  suggested  that  another  action  may  be  brought  by  the 
proper  party,  and  it  is  desired  this  court  should  state  the 
principles  which  should  govern  it. 

The  defense  to  the  action  was  that,  after  the  demise,  John 
H.  Smith,  who  it  is  proved  controlled  the  property  for  the 
lessor,  took  possession  of  a  building  on  the"  premises  erected 
by  the  lessees  for  a  drying  house,  and  used  it  as  a  stable,  and 
the  entire  lot  as  a  cattle  yard,  without  the  consent  of  the  les- 
sees; that  these  acts  of  the  lessor  amounted  to  an  eviction, 
and  discharged  the  lessees  from  the  payment  of  rent  for  the 
unexpired  terra. 

There  is  a  covenant  in  this  lease  for  the  quiet  enjoyment  of 
the  whole  of  the  demised  premises;  but  if  there  was  not  such 
a  covenant,  such  enjoyment,  without  any  protestation  by  the 
landlord,  would  be  implied  in  the  condition  on  which  the  ten- 
ant is  bound  to  pay  the  rent.  The  law  implies  covenants 
against  such  acts  of  the  landlord  as  destroy  the  beneficial  en- 
joyment of  the  premises  leased.  Wade  v.  Halligan,  16  111. 
507. 

Forcible  expulsion  of  the  tenant  is,  of  course,  an  eviction, 
and  may  terminate  the  tenancy. 

There  is  much  diversity  of  opinion  in  the  books  on  the 
question  of  a  constructive  eviction  and  the  consequences  flow- 
ing from  it.     Some  courts  have  held  that,  an  actual  eviction 
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of  tlie  lessee  by  a  title  paramount,  or  by  the  lessor  himself, 
would  alone  justify  the  lessee  in  resisting  the  payment  of  rent, 
■whilst  other  courts  go  further,  and  hold  that  an  eviction  from 
i\  part  of  the  leased  premises  by  the  act  of  the  landlord  will 
justify  the  tenant  in  abandoning  the  premises,  and  thus  dis- 
charge himself  from  liability  for  rent;  and  other  equally  re- 
putable courts  have  said  that  any  act  of  the  lessor  which  de- 
feats the  enjoyment  of  the  entire  property  by  the  lessee,  though 
he  may  continue  in  possession  of  the  part  not  intruded  upon 
by  the  lessor,  would  be  a  bar  to  the  recovery  of  the  rent.  It 
is  unnecessary  to  collate  these  aijthorities;  it  is  sufficient  to 
say  they  are  not  entirely  harmonious. 

In  a  case  similar  to  this  in  all  respects,  between  the  same 
parties,  before  this  court  at  a  former  term,  in  disposing  of  the 
instructions  given  in  that  case,  the  second,  given  on  behalf  of 
the  lessees  defendants,  to  this  eifect,  was  held  to  be  proper  : 
The  principle  upon  which  a  tenant  is  required  to  pay  rent  is 
the  beneficial  enjoyment  of  the  premises  unmolested  in  any 
way  by  the  landlord;  and  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  took  possession  of  any  part  of  the 
premises  leased  by  her  to  the  defendants,  against  their  consent, 
then  in  law  it  is  an  eviction,  and  releases  the  defendants  from 
the  payment  of  any  more  rent,  and  they  will  find  for  the  de- 
fendants. The  fourth  and  seventh  instructions  were  substan- 
tially tlie  same. 

In  addition  to  the  authorities  cited  in  that  case,  Brif/gs  v. 
HaU,  4  Leigh,  (Va.)  484,  may  be  referred  to.  In  that  case  a 
farm  was  let  for  one  year,  and  the  landlord  entered  on  a 
meadow,  parcel  of  the  premises,  within  the  year,  and  cut  and 
carried  away  the  hay  without  the  consent  and  against  the  will 
of  the  tenant,  who,  nevertheless,  continued  to  occupy  the  farm 
during  the  residue  of  the  year.  It  was  held,  the  landlord,  by 
such  disturbance  of  the  tenant,  lost  the  benefit  of  the  entire 
contract,  and  was  not  entitled  to  recover  any  part  of  the  rent. 
A  reference  is  made  to  Smith  v.  Raleigh,  3  Carapb.  553,  ia 
28— 63d  III. 
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Avhich  Lord  Ellexborough  said,  "An  eviction  from  part  of 
the  demised  premises  is  a  complete  answer  to  the  action." 

In  Dyatt  v.  Pendleton,  8  Cowen,  727,  the  court  of  errors  of 
j^ew  York  recognize  a  distinction  found  in  the  books  where 
an  eviction  is  by  a  third  person,  or  by  the  landlord.  A  legal 
eviction  of  the  tenant  by  a  third  person  excuses  the  payment 
of  rent — so  does  any  eviction  by  the  lessor.  If  the  eviction 
be  partial,  by  a  third  person,  the  rent  will  be  apportioned,  but 
a  partial  eviction  by  the  lessor  excuses  from  the  payment  of 
the  whole  rent. 

The  principle  is,  that  a  ]9arty  who  deprives  another  of  the 
consideration  upon  which  his  obligation  is  founded,  can  not, 
in  general,  recover  for  a  violation  of  that  obligation. 

In  Leishmcm  V.  White  et  al.  1  Allen  (Mass.)  489,.  which  was 
an  action  for  use  and  occupation  of  a  tenement  hired  by  the 
defendants  to  the  plaintiff,  as  set  out  in  the  first  count*  of  the 
declaration,  and  in  another  count,  a  lease  was  set  out  by  which 
plaintiff  leased  to  the  defendants  a  hotel  near  Spot  Pond,  with 
the  lands  adjoining,  and  an  island  in  the  pond,  for  five  years, 
at  the  yearly  rent  of  two  hundred  and  fifty  dollars,  payable 
quarterly. 

The  defendants,  among  other  things,  set  forth  in  their  an- 
swer an  eviction  by  the  lessor  from  a  portion  of  the  premises. 
Evidence  offered  on  the  trial,  to  show  the  defendants  were 
evicted  from  a  part  of  the  premises,  was  refused,  the  court 
holding  that  such  eviction,  if  proved,  would  only  bar  the 
plaintiff's  claim  protanto,  and  that  he  might  still  recover  a  pro- 
portionate share  of  the  rent  according  to  the  ratable  value  of 
the  portion  of  the  premises  from  which  the  defendants  were 
not  evicted. 

On  appeal  to  the  supreme  court,  it  was  held,  the  action  could 
not  be  maintained,  if  the  defendants  proved  they  had  been 
evicted  from  a  part  of  the  demised  premises  by  the  plaintiff. 
The  court  say  :  "In  such  case,  no  recovery  can  be  had  on  the 
covenant  to  pay  rent,  because  the  defendant  has  been  deprived 
of  the  beneficial  enjoyment  of  a  portion  of  the  estate  by  the 
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tortious  act  of  the  lessor,  and  the  covenant  being  entire,  can 
not  be  severed  or  apportioned  so  as  to  allow  the  plaintiff  to 
recover  a  part  of  the  rent  reserved  by  the  lease." 

The  same  doctrine  was  held  by  the  same  court  in  Shumlvay 
V.  Collins,  6  Gray,  232. 

In  Christopher,Exr.v.  Austin,  1  Kernan  (X.  Y.)  216,  it  was 
said :  "A  wrongful  eviction  by  the  landlord  from  a  part  of  the 
demised  premises  suspends  the  rent  until  the  possession  is  re- 
stored, and  the  landlord  can  not  recover  a  portion  of  the  rent 
agreed  upon,  or  any  compensation  for  the  part  of  the  premises- 
occupied  by  the  tenant  while  the  eviction  continued." 

Further  reflection  and  a  closer  examination  of  authorities- 
have  satisfied  us  that  these  instructions  require  some  modifica- 
tion. 

As  was  said  by  the  court  of  common  pleas,  by  Jervis,  Lord' 
Chief  Justice,  in  Upton  v.  Townsend,  84  Eng.  C.  L.  30,  and  Sam& 
V.  Greenleaf,  ib:  "It  is  extremely  difficult,  at  the  present  day, 
to  define  with  technical  accuracy  what  is  an  eviction.  The 
word  eviction  was  formerly  used  to  denote  an  expulsion  by 
the  assertion  of  a  title  paramount,  and  by  process  of  law. 
But  that  sort  of  an  eviction  is  not  necessary  to  constitute  a 
suspension  of  the  rent,  because  it  is  now  well  settled  that,  if 
the  tenant  loses  the  benefit  of  the  enjoyment  of  any  portion 
of  the  demised  premises  by  the  act  of  the  landlord,  the  rent 
is  thereby  suspended.  The  term  'eviction'  is  now  popularly 
applied  to  every  class  of  expulsion  or  amotion."  This  emi- 
nent judge  further  says:  "I  think  it  may  now  be  taken  to 
mean  this — not  a  mere  trespass  and  nothing  more,  but  some- 
tliing  of  a  grave  and  permanent  character  done  by  the  land- 
lord with  the  intention  of  depriving  the  tenant  of  the  enjov- 
ment  of  the  demised  premises."  The  question,  therefore,  of 
eviction  or  no  eviction  depends  upon  the  circumstances,  and 
is  in  all  cases  to  be  decided  by  the  jury. 

Williams,  Justice,  in  the  same  case,  in  delivering  his 
opinion,  said:  "Considering  how  frequently  transactions  of 
this  sort  are  taking  place,  it  is  somewhat  remarkable  that  so 
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little  is  to  be  found  in  the  books  upon  the  subject  of  eviction. 
There  clearly  are  some  acts  of  interference  by  the  landlord 
with  the  tenant's  enjoyment  of  the  premises  which  do  not 
amount  to  an  eviction,  but  which  may  be  either  acts  of  tres- 
pass or  eviction,  according  to  the  intention  Avith  which  they 
are  done.  If  those  acts  amount  to  a  clear  indication  of  inten- 
tion on  the  landlord's  part  that  the  tenant  shall  no  longer  con- 
tinue to  hold  the  premises,  they  would  constitute  an  eviction." 

We  are  inclined  to  think  the  true  rule  is  announced  in  these 
cases  last  cited.  The  court  below  will  so  gjve  instructions  in 
the  case  as  shall  conform  to  it,  on  the  trial  of  another  action 
brought  by  the  proper  party. 

For  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed. 

Judgment  reversed.* 


Indianapolis  and  St.  Louis  K.   R.  Co. 
John  Galbreath. 

Negligence  in  railroads — of  comparative  negligence.  In  an  action 
against  a  railroad  company  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  carelessness  and  negligence  of  defend- 
ant's servants  and  agents  in  running  a  train  of  cars  upon  their  track,  it 
appeared  that  while,  in  the  night  tinoe,  the  plaintiff  was  walking  on  the 

♦Hatner  et  al.  v.  Smith  et  al. 

Breese,  Justice :    This  case  is  in  all  respects  the  same  as  the  foregoing, 
and  is  decided  in  the  same  way. 
The  judgment  is  reversed  and  the  cause  remanded. 
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track  ill  a  village,  at  a  place  wliere  tlie  same  was  so  used,  Avitliont  nbjcc- 
lioii,  by  all  classes  of  persons,  lie  was  ovcriakcii  and  struck  by  an  engine 
without  any  lieadliglit,  ruuning  at  a  liigli  rate  of  speed,  there  being  no 
bell  ruiiir  or  wliistle  sounded  to  indicate  the  approach  of  the  train,  and 
the  plainliti' lieariug  or  seeing  nothing  of  it  until  lie  was  struck:  Seld, 
that  the  negligence  of  the  plaintiff  in  walking  on  the  track,  if  it  was  neg- 
ligence, was  but  slight  when  compared  with  the  gross  and  criminal  negli- 
gence of  the  defendant  in  so  running  a  "dark  train"  at  a  high  rate  of  speed 
through  the  village  without  signaling  its  approach. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
James  Steele,  Judge,  presiding, 

Messrs.  Wiley  &  Parker,  Mr.  B.  W.  Hanna,  and  Mr. 
C.  B.  Steele,  for  the  appellant. 

Mr.  O.  B.  FiCKLiN,  and  Mr.  James  A.  Connolly,  for  the 

appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  to  recover  damages  alleged 
to  have  been  sustained  by  appellee  by  the  carelessness  and 
negligence  of  appellant's  servants  and  agents  in  running  a 
train  of  cars  upon  their  railroad,  by  means  of  which  appellee 
was  so  seriously  injured  as  to  render  the  amputation  of  both 
his  legs  necessary. 

That  the  injury  was  inflicted  by  one  of  the  trains  of  appel- 
lant, is  undeniable  ;  that  appellee  was  guilty  of  some  degree 
of  negligence,  is  certain;  but  the  point  is,  was  the  negligence 
of  appellant  so  much  in  excess  of  that  of  appellee  as  to  justify 
a  verdict  in  his  favor? 

This  depends  upon  the  fact,  which  train  of  appellant  in- 
flicted the  injury. 

It  appears  there  were  two  freight  trains  running  east 
through  Charleston,  the  scene  of  the  accident,  on  the  night 
of  the  24th  of  December,  1869 — one  in  charge  of  Fife,  as 
conductor,  and  Long,  as  engine-driver,  and  known  as  No.  nine; 
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the  other  resembled  a  freight  train,  having  an  engine  tender, 
and  caboose  only,  of  which  Winn  was  the  conductor,  and  Nich- 
olson engine-driver,  this  latter  passing  Charleston  an  hour  or 
so  in  advance  of  No.  nine. 

It  is  in  evidence  that  appellee  left  Nowling's  stable,  to  go 
towards  the  railroad,  about  twenty  minutes  past  ten  o'clock 
of  that  night,  and  in  about  five  minutes  thereafter,  while 
walking  on  the  track  to  reach  the  Parker  crossing,  on  the 
way  to  the  place  north  of  the  railroad  where  he  had  hitched 
his  team,  he  was  struck  by  a  locomotive  having  no  head-light 
and  sounding  no  bell  or  whistle.  He  was  going  east,  the  same 
direction  the  train  was  proceeding,  and  of  course  had  his  back 
to  the  engine.  He  saw  nothing  and  heard  nothing  until  he 
was  struck  by  the  pilot  of  the  engine,  and  most  miraculously 
escaped  instant  death  by  holding  on  to  an  iron  rod  with  which 
the  pilot  was  provided.  His  hold  on  the  rod  failing,  he  fell 
by  the  side  of  the  track  near  the  rails.  About  twelve  o'clock 
of  the  same  night,  No.  nine  passed  along  the  road,  and  according 
to  the  statement  of  the  driver.  Long,  he  discovered  appellee 
sixty  or  seventy  feet  ahead  of  the  engine,  lying  lengthwise 
about  the  centre  of  the  track,  his  head  to  the  west,  a  little 
south  of  the  centre  of  the  track,  his  face  to  the  south,  and  his 
knees  drawn  up.  He  says  he  had  shut  off  steam  before  he  saw 
the  object,  and  was  going  about  four  miles  an  hour;  he  re- 
versed the  engine  as  soon  as  he  could  after  he  saw  him.  After 
he  did  this,  he  looked  out  again,  and  the  pilot  was  shoving 
the  body  along  ;  could  see  his  body,  and  saw  his  legs  after  the 
forward  truck  had  passed  over  him  and  he  had  rolled  out  into 
the  ditch.  This  train  had  a  head-light  at  the  time,  and  the 
usual  signals  were  given,  and  no  negligence  is  perceptible 
with  which  to  charge  it. 

That  a  "dark  train/'  with  no  head-light^  and  without  giv- 
ing warning,  did  pass  along  this  road  at  a  high  rate  of  speed, 
and  over  the  very  spot  where  the  accident  occurred,  and 
about  the  time  it  occurred,  is  conclusively  established  by  the 
testimony  of  several   disinterested   witnesses,  who,   from  the 
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positions  they  were  in,  were  obliged  to  see  it,  and  whose  course 
to  Ashraore,  eight  miles  east  of  Charleston,  is  proved,  where 
it  arrived  at  the  proper  time,  without  a  head-light. 

It  is  true,  the  driver  of  this  engine,  Nicholson,  says  he  had 
a  head-light  all  the  way  from  Mattoon  to  Terre  Haute,  and  so 
says  the  conductor,  Winn,  but  that  it  was  not  lighted.  Ap- 
pellee testifies,  and  so  do  James  White,  Susan  White  and  Mat- 
tie  Patterson — and  they  are  fortified  by  the  testimony  of  Wil- 
liam Marsh  and  Mary  Gibbons,  for  it  is  undeniable — that  the 
train  they  saw  at  Ashmore  when  they  got  off  the  passenger 
train,  which  was  followed  by  this  "dark  train,"  and  in  close 
proximity,  was  the  same  "dark  train"  to  which  the  witnesses 
named  testified.  It  could  be  no  other.  This  train  had  no 
head-light,  and  we  think  the  jury  were  fully  justified  in  com- 
■ing  to  the  conclusion  that  this  train  inflicted  the  injury. 

Upon  the  point  of  comparative  negligence,  for  this  is  raised 
in  the  case,  admitting  appellee  was  guilty  of  negligence  in 
walking  upon  the  track,  it  was  but  ordinary  negligence,  the 
track  being  used  for  that  purpose,  without  objection,  by  all 
classes  of  persons.  Appellee  was,  perhaps,  somewhat  under 
the  influence  of  the  whisky  he  had  dran,k  that  day  and  eve- 
ning, but  it  does  not  appear  he  was  thereby  rendered  incapa- 
ble of  properly  disposing  of  himself.  He  states  he  was  walk- 
ing on  the  track  to  reach  the  Parker  crossing,  and  had  not 
been  on  it  two  minutes  before  he  was  struck,  and  that  the  en- 
gine doing  the  injury  had  no  head-light,  and  gave  no  warning 
of  its  approach.  This  was  negligence  of  the  grossest  kind  ;  it 
was  wilful,  criminal  negligence,  for  which  the  company  must 
be  held  responsible. 

The  evidence  presents  a  case  peculiarly  within  the  province 
of  a  jury  to  pass  upon.  It  was  a  fair  question  for  them  to  de- 
cide :  Did  train  No.  nine  inflict  the  injury,  or  was  it  the  "dark 
train?"  If  the  former,  and  appellee  had  placed  himself  in  a 
state  of  intoxication  upon  the  track,  that  train,  having  a  head- 
light and  giving  the  requii-ed  warning,  would  be  exonerated 
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from  blame.  The  case  would  be  like  tliat  of  the  Illinois  Cen- 
tral Railroad  Co.  v.  Hutchinson,  47  111.  408,  in  which  the  com- 
pany was  held  blameless.  If  the  latter,  the  negligence  of  the- 
company  was  so  gross  as  to  amount  to  criminality. 

Taking  all  the  instructions  given  by  the  court  for  both  par- 
ties as  the  charge  of  the  court  to  the  jury  upon  the  law  of  the- 
whole  case,  we  fail  to  see  anything  objectionable  in  them  as  & 
charge,  though  one  instruction,  the  fourth,  seems  to  omit  all- 
reference  to  the  care  observed  by  appellee.  This  defect  is 
supplied  by  the  other  instructions,  as  well  those  given  for  the 
plaintiff  as  for  the  defendant. 

We  are  satisfied,  on  the  whole  evidence,  the  jury  did  not  err 
in  accepting  appellee's  theory  of  the  case.  It  Avas  their  peculiar 
province  to  determine,  from  the  evidence,  which  theory  was 
the  most  reasonable,  if  they  have  been  properly  instructed  as 
to  the  law. 

Much  stress  is  laid  on  the  circumstance  that  appellee  had 
been  drinking  very  freely  on  that  night,  but  when  the  evi- 
dence is  closely  scanned  it  will  be  seen  that  he  Avas,  at  no 
time  on  that  night,  intoxicated,  or  so  much  under  the  influ- 
ence of  ardent  spirits  as  to  be  incapable  of  self-control.  His 
condition  was  fully  considered  by  the  jury,  and  they  must 
have  been  satisfied  he  was  using  due  care  in  using  the  railroad 
track,  a  practice  so  general,  especially  where  the  track  is  not 
fenced,  as  to  be  unchallenged.  They  must  have  been  satisfied, 
also,  that  this  "dark  train"  did  not  display  a  head-light,  or 
sound  a  whistle  or  ring  a  bell,  all  which  was  a  duty  imposed 
by  law. 

It  can  not  be  tolerated  that  these  dangerous  machines  shall 
be  allowed  to  run  at  a  high  rate  of  speed  through  towns  and 
settlements  at  dead  of  night,  giving  no  warning  of  their  ap- 
proach and  crushing  the  life  out  of  all  living  animals  in  their 
wav.  If  appellee  was  negligent  in  his  use  of  the  railroad,  it 
was  what  everybody  else  did,  and  was  so  slight  when  com- 
pared with  that  of  appellant,  as  to  have  but  little  significance. 
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Appellee  was  peculiarly  unfortunate,  first,  in  being  stricken 
by  this  "dark  train"  and  left  in  the  road,  then  his  limbs 
crushed  by  another  train,  which,  so  far  as  we  can  see,  used 
all  the  usual  precautions  to  prevent  injury  to  his  person.  For 
this,  the  jury  have  awarded  but  slight  compensation  for  the 
loss  of  both  legs. 

We  can  not  disturb  this  verdict  or  judgment,  and  must 
affirm  the  same. 

Judgment  affirmed. 

Justices  McAllister  and  Thornton,  and  Chief  Justice 
Lawrence,  dissent. 


CASES 


SUPREME  COURT  OF  ILLINOIS. 


SOUTHERN   GRAND  DIVISION. 


JUNE    TERM,     1873. 


William  Bonnek 

V. 

John  Gordon  et  ah 

1.  Pleading — declaration  on  a  promissory  note — whether  sufficient.  A 
party  declared  on  a  promissory  note,  as  payable  to  liis  order,  by  the  name 
and  style  of  the  First  National  Bank  of  Oentralia.  The  note  read:  "We 
promise  to  pay  to  the  order  of  the  First  National  Bank,"  etc. :  Held,  that, 
■while  it  was  extraordinary  that  the  plaintiff  should  have  taken  a  note  pay- 
able to  himself  by  the  name  and  style  as  above,  a  demurrer  to  the  declara- 
tion was  improperly  sustained,  as  such  a  thing  was  not  impossible,  and  may 
have  arisen  from  some  mistake  susceptible  of  explanation. 
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2.  But  ou  the  trial  the  mere  production  of  tlie  note  would  not  prove 
this  averment  in  the  declaration,  as  it  is  permitted  to  do  where  a  note  is 
declared  upon  as  payable  to  a  plaintiff  by  his  proper  surname  and  the 
initials  of  his  christian  name.  The  note,  ou  its  face,  raising  no  presump- 
tion that  it  was  payable  to  the  plaintiff  by  the  name  and  style  set  out  in  the 
declaration,  that  fact  would  have  to  be  proven. 


Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  suit  brought  by  Bonner  against  Gordon  and 
others,  on  the  following  promissory  note  : 

Centralia,  III.,  June  30th,  1867. 
Sixty  days  after  date,  we  promise  to  pay  to  the  order  of  the 
First  National  Bank  of  Centralia,  at  the  office  of  the  First 
National  Bank  of  Centralia,  five  hundred  dollars,  for  value 
received,  negotiable  and  payable  without  defalcation  or  dis- 
count, with  interest  from  maturity  at  the  rate  of  ten  per  cent 
per  annum. 

(Signed)  John  Gordon, 

A.  Eauck, 
John  Denlee. 

Mr.  W.  Stoker,  for  the  plaintiff  in  error. 

Mr.  Amos  Watts,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

In  this  case  the  plaintiff  declared  on  a  promissory  note, 
payable  to  his  order,  by  the  name  and  style  of  the  First  National 
Bank  of  Centralia.  The  defendant  demurred,  and  the  de- 
murrer was  sustained. 

It  is  extraordinary  that  Bonner  should  have  taken  a  note 
payable  to  himself  by  the  name  and  style  of  the  First  National 
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Bank  of  Centralia,  but  the  demurrer  admits  he  did  so,  and 
that  the  defendants  gave  it.  This  is  not  impossible,  and  may 
have  arisen  from  some  mistake  susceptible  of  explanation.  The 
demurrer,  therefore,  should  have  been  overruled.  It  is,  how- 
ever, to  be  remarked  that  on  the  trial  the  mere  production  of 
the  note  will  not  prove  this  averment  in  the  declaration,  as  it 
is  permitted  to  do  when  a  note  is  declared  upon  as  payable  to  a 
plaintiff  by  his  proper  surname  and  the  initials  of  his  chris- 
tian name,  or,  when  made  payable  to  the  members  of  a  firm, 
by  the  firm  name. 

In  this  case  the  note,  on  its  face,  raises  no  presumption  that 
it  was  made  payable  to  Bonner  by  the  name  and  style  set  out 
in  the  declaration,  and  that  fact  will  have  to  be  proved  on  the 
trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  p.  Phillips 


Rebecca  Quick, 

Police  magistrate  of  Centralia — jurisdiction  of — whether  affected  by  the 
constitution  o/1870.  The  provisions  of  the  charter  of  the  city  of  Centralia, 
in  so  far  as  they  conferred  jurisdiction  on  the  police  magistrate  of  that 
city  beyond  that  conferred  by  the  general  lawgiving  jurisdiction  to  jus- 
tices of  the  peace  and  police  magistrates,  were  abrogated  by  the  constitu- 
tion of  1870  immediately  upon  its  adoption,  the  same  being  repugnant  to 
section  21  of  article  6  of  that  instrument,  which  declares  that  "justices  of 
the  peace,  police  magistrates  and  constables  shall  be  elected  in  and  for 
such  districts  as  are  or  may  be  provided  by  law,  and  the  jurisdiction  of 
such  justices  of  the  neace  and  police  magistrates  shall  be  uniform;"  and  to 
flection  29  of  the  same  article,  which  provides  that  all  laws  relating  to 
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courts  shall  be  general  and  of  uniform  operation,  and  the  jurisdiction^ 
practice,  etc.,  of  courts  of  the  same  class  or  grade,  so  far  as  regulated  by 
law,  shall  be  uniform. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Casey  &  Dwight,  for  the  appellant. 

Mr.  T.  E.  Mereitt,  for  the  appellee. 

Mr,  Justice  Walker  delivered  the  opinion  of  the  Court  t 

This  was  an  action  brought  by  appellee  before  a  police  mag- 
istrate, against  appellant,  for  the  recovery  of  a  judgment  on  a 
note.  The  amount  claimed  by  the  summons  was  $300.  Ap- 
pellant appeared  before  the  police  magistrate  on  the  10th  day 
of  March,  1871,  the  time  set  for  trial,  and  entered  a  motion 
to  dismiss  the  suit  for  want  of  jurisdiction,  but  the  motion 
was  overruled  and  a  judgment  was  rendered  against  apj)ellant 
for  $285  and  costs  of  suit.  An  appeal  to  the  circuit  court  was 
perfected,  and  the  cause  was  tried  by  the  court  without  a 
jury  by  consent  of  parties,  when  the  court  rendered  a  judg- 
ment against  appellant  for  $300.90,  and  five  per  cent  damages 
and  costs  of  suit,  from  which  this  appeal  is  prosecuted. 

In  the  circuit  court,  appellant  moved  to  dismiss  the  suit 
because  the  amount  claimed  exceeded  the  jurisdiction  of  the 
police  magistrate  before  whom  the  suit  was  brought,  but  the 
motion  was  overruled  and  an  exception  was  taken  and  pre- 
served in  the  record,  and  the  want  of  such  jurisdiction  is  now 
urged  as  a  ground  of  reversal. 

The  city  charter  of  Centralia,  article  8,  section  12,  (Private 
Laws  1859,  p.  124,)  confers  jurisdiction  upon  the  police  magis- 
trate to  the  sum  of  $250,  in  the  same  cases  that  justices  of  the 
peace  may  hear  and  determine  causes.  The  charter  was 
amended  by  act  of  February  16,  1865,  (Private  Laws,  vol.  1, 


i 


1872.]  Phillips  v.  Quick.  447 

Opinion  of  the  Court. 


p.  256,)  so  as  to  extend   his  jurisdiction  to  the  sum  of 
These  are  the  provisions  under  which  jurisdiction  is  claimed. 

The  twenty-first  section  of  article  6  of  the  present  consti- 
tution declares  that  "justices  of  the  peace,  police  magistrates 
and  constables  shall  be  elected  in  and  for  such  districts  as  are 
or  may  be  provided  by  law,  and  the  jurisdiction  of  such  jus- 
tices of  the  peace  and  police  magistrates  shall  be  uniform." 
At  the  time  this  suit  was  brought,  the  general  law  under 
which  justices  of  the  peace  and  police  magistrates  were  acting 
throughout  the  State  only  conferred  jurisdiction  upon  them  to 
the  extent  of  $100.  It  was  only  by  special  laws  similar  in 
character  to  this  city  charter  by  which  a  greater  jurisdiction 
was  exercised  by  those  officers.  The  twenty-ninth  section  of 
the  same  article  provides  that  all  laws  relating  to  courts  shall 
he  general  and  of  uniform  operation,  and  the  jurisdiction,  prac- 
tice, etc.,  of  courts  of  the  same  class  or  grade,  so  far  as  regula- 
ted by  law,  shall  be  uniform. 

\\'hat,  then,  was  the  effect  of  the  adoption  of  the  present 
constitution  upon  these  special  acts?  It  went  into  effect  on 
the  <Sth  day  of  August,  1870.  (See  sec.  12,  sched.)  These 
provisions  are  mandatory  and  peremptory  in  their  require- 
ments. They  declare  that  the  jurisdiction  of  these  officers 
shall  be  uniform  ;  not  that  it  should  after  some  future  period, 
or  when  the  general  assembly  should  so  provide,  but  by  the 
mandate  of  that  instrument.  This  unequal  jurisdiction  was^ 
by  tliat  body  and  the  people,  in  adopting  that  instrument,  de- 
termined to  be  an  evil,  and  by  this  provision  they  resolved 
that  it  should  be  remedied.  But  it  may  be  said  that  consti- 
tutional provisions  require  legislation  to  carry  them  into  ef- 
fect. This  is  true  in  many  cases,  but  not  in  all,  as  will  oc- 
cur to  every  person  on  a  moment's  reflection.  In  cases  where 
its  provisions  are  negative  or  prohibitory  in  their  character, 
they  execute  themselves.  Where  that  instrument  limits  the 
power  of  either  of  the  departments  of  the  government,  or 
where  it  prohibits  the  performance  of  any  act  by  an  officer  or 
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person,  no  one  would  contend  that  the  power  might  be  exer- 
cised or  the  act  performed  until  prohibited  by  the  general  as- 
sembly. The  constitution  undeniably  has  as  much  vigor  in 
prohibiting  the  exercise  of  power  or  the  performance  of  an 
act,  as  the  general  assembly.  That  body  could  add  to  the 
prohibition  penalties  and  forfeitures  if  the  constitutional  pro- 
hibition should  be  disregarded,  but  the  prohibited  act  would, 
nevertheless,  be  void. 

AVhere  the  constitution  requires  the  performance  of  an  act, 
but  provides  neither  officers,  the  means  or  the  mode  in  which 
the  act  shall  be  performed,  in  such  a  case  there  is  no  other 
means  of  carrying  such  a  provision  into  effect  but  by  appro- 
priate legislation.  In  such  cases  the  constitution  does  not 
execute  such  provisions.  That  instrument,  all  will  concede, 
may  repeal,  and  does  repeal  laws  which  are  repugnant  to  its 
provisions.  The  very  first  section  of  the  schedule  declares 
that  all  laws  in  force  at  the  adoption  of  the  constitution,  and 
not  inconsistent  with  its  provisions,  shall  continue  to  be  as 
valid  as  if  the  constitution  had  not  been  adopted.  This,  by 
implication,  says  that  all  that  conflict  therewith  shall  be  in- 
valid and  of  no  force.  In  fact,  this  provision  preserves  rights 
of  the  State  and  of  individuals  that  would  have  otherwise  been 
lost.  The  understanding  with  all  persons  is,  that  a  law  passed 
either  before  or  after  the  adoption  of  the  constitution,  which 
is  repugnant  to  its  provisions,  must  be  held  to  be  of  no  valid 
force,  and  precisely  as  if  it  had  been  repealed  before  the  per- 
formance of  the  act. 

The  provisions  of  this  charter,  in  so  far  as  they  confer  juris- 
diction on  the  police  magistrate  beyond  that  conferred  by  the 
general  law  giving  jurisdiction  to  justices  of  the  peace  and 
police  magistrates,  is  repugnant  to  these  sections  of  the  or- 
ganic law,  and  are  to  that  extent  abrogated  thereby.  The  law 
ceasing  to  have  effect  after  the  adoption  of  that  instrument, 
this  police  magistrate  could,  under  the  charter,  only  exercise 
jurisdiction  to  the  extent  that  it  is  conferred  by  general  laAV 
upon  such  officers.     This  being  so,  it  follows  that  the  police 
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magistrate  in  this  case  exceeded  his  jurisdiction,  and  the  court 
below  acquired  by  the  appeal  no  greater  jurisdiction,  and 
should  have  dismissed  the  suit  for  want  of  jurisdiction,  and 
the  judgment  of  that  court  must  be  reversed. 

Judgment  reversed. 


Philip    Sciilattweiler 

V. 

County  ob^  St.  Clair 

1.  IIiGinvAY — damages  to  owner  of  land  taken — new  trial.  Ou  the  trial 
f(ir  tliL'  iisscssnicnt  of  damages  to  the  owner  of  land  proposed  to  be  taken 
for  a  road,  it  appeared  that  the  road  was  of  uo  benefit  to  the  owner;  that 
it  took  about  fortj-four  liundredlhs  of  an  acre  of  his  land,  which  was  w-orth 
$100  per  acre;  and  that  the  establishment  of  the  road  made  it  necessary  for 
him  to  fxpeiid  $140  or  more  in  building  a  fence,  besides  the  burden  of  an- 
nual repairs.  The  jury  assessed  his  damages  at  $40:  Held,  that  the  court 
erred  in  not  granting  a  new  trial,  the  verdict  being  against  the  preponder- 
ance of  the  evidence. 

2.  ApPEAii  OR  "WRIT  OF  ERROii — in  what  cases  it  lies.  UndeT  tlie  pres- 
ent constitutional  provisions,  an  appeal  or  writ  of  error  will  lie  from  the 
judgment  of  the  circuit  court  in  refusing  to  grant  a  new  trial  on  the  as- 
sessment of  damages  caused  by  the  laying  out  of  a  highway,  and  sncli  pro- 
ceedings may  be  reviewed  by  this  court. 

3.  Same — right  secured  by  constitution.  Under  sections  2  and  8  of  article 
6  of  the  constitution  of  1870,  the  right  of  parties  to  an  appeal  or  writ  of 
error  to  this  court  is  made  a  constitutional  right,  and  must  be  allowed  when 
claimed. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 
29— 63d  III. 
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Messrs.  Snyder  &  Dile,  for  the  plaintiif  in  error. 
Mr.  William  Winkelman,  for  the  defendant  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  appeal  from  the  county  court  of  St.  Clair  county 
to  the  circuit  court,  from  an  assessment  of  damages  on  a  pe- 
tition for  the  change  and  re-location  of  a  public  highway  in 
that  county. 

Appellant  is  the  owner  of  the  land  taken  for  the  road,  atid 
he  will  be  required  to  expend  one  hundred  and  forty  dollars 
or  more  to  erect  the  necessary  fence,  besides  the  burden  of  an- 
nual repairs  thereof.  The  road  is  of  no  benefit  to  him,  and 
takes  about  forty-four  hundredths  of  an  acre  of  his  land, 
which  the  proof  shows  is  worth  one  hundred  dollars  per  acre. 

The  jury  in  the  circuit  court  allowed  appellant  forty  dol- 
lars as  the  extent  of  his  damages. 

We  are  of  opinion  the  verdict  is  against  the  great  prepon- 
derance of  the  evidence,  and  does  appellant  injustice.  He  is 
entitled  to  the  full  measure  of  damages,  and  the  testimony  is 
overwhelming  that  it  greatly  exceeds  the  amount  of  the  ver- 
dict. 

The  court,  in  effect,  so  instructed  the  jury,  and  they  have 
found  against  the  instruction  of  the  court,  and  against  the 
preponderance  of  the  evidence. 

The  motion  for  a  new  trial,  for  the  reason  given,  should 
have  been  allowed.  The  evidence  may  be  said  to  be  slightly 
conflicting,  but  it  so  greatly  preponderates  in  favor  of  appel- 
lant as  to  require  a  new  trial. 

The  point  is  made  by  defendant  in  error  that  a  writ  of 
error  will  not  lie  in  this  case,  and  reference  is  made  to  the  case 
of  Coon  V.  Mason  County,  22  111.  666,  and  Mason  County  v. 
Harper,  44  ib.  482,  where  it  was  so  held.  In  those  cases  the 
constitutional  right  to  an  appeal  or  writ  of  error  was  not 
raised.  , 
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Section  2  of  article  6  of  the  constitution  gives  to  the  Su- 
preme Court  appellate  jurisdiction  in  all  cases,  except  cases  re- 
lating to  the  revenue,  in  mandamus  and  Jiabeas  cor2:)us,  in  which 
cases  it  has  original  jurisdiction.  By  section  8  of  the  same 
article  it  is  provided  that  appeals  and  writs  of  error  may  be 
taken  to  tlie  Supreme  Court  held  in  the  grand  division  in 
which  the  case  is  decided,  or,  by  consent  of  parties,  to  any 
other  grand  division. 

The  right  to  appeal  or  to  sue  out  a  writ  of  error  is  a  consti- 
tutional right,  and  must  be  allowed  when  claimed.  See  St.  L. 
and  S.  E.  E.  R.  Co.  v.  Lux,  post,  p  523. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
"ause  remanded,  that  a  new  trial  may  be  had. 

Judgment  reversed. 


Michael  Wallace 


The  People  of  the  State  of  Illinois. 


\.  Pleading — of  tlie  averment,  as  to  tJie  ownership  of  the  property  alleged 
to  have  been  stolen,  in  an  indictment  for  larceny.  The  rule  is,  that  property 
vested  in  a  body  of  persons  ouglit  not  to  be  laid,  in  a'n  indictment  charg- 
ing a  party  with  the  larceny  of  the  same,  as  the  property  of  that  body,  un- 
less such  body  is  incorporated,  but  should  be  described  as  belonging  to 
the  individuals  composing  the  company. 

2.  So  where,  in  an  indictment  for  larceny,  it  was  charged  that  the 
property  alleged  to  have  been  stolen  was  the  property  of  the  "American 
Merchants'  Union  Express  Company,"  in  the  absence  of  an  averment  that 
such  company  was  a  corporation,  it  vuas  held,  that  the  ownership  of  the 
property  was  defectively  stated,  and  the  overruling  of  defendant's  motion 
to  quash  the  indictment  on  that  ground,  was  fatal  to  the  judgment. 
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Writ  of  Error  to  the  Circuit  Court  of  Perry  county ;  the 
Hon.  M.  C.  Crawford^  Judge^  presiding. 

Mr.  Edward  Y.  Pierce,  for  the  plaintiff  in  error. 

Per  Curiam  :  At  the  May  term,  1871,  of  the  Perry  county 
circuit  court,  the  plaintiff  in  error  was  indicted  for  the  crime 
of  larceny.  The  indictment  contains  but  a  single  count,  in 
which  it  is  charged  that  the  property  alleged  to  have  been 
stolen  was  the  property  of  the  "American  Merchants'  Union 
Express  Company.^' 

A  motion  was  entered  to  quash  the  indictment,  which  mo- 
tion the  circuit  court  overruled.  A  trial  w^as  subsequently 
had,  and  the  plaintiff  in  error  was  found  guilty,  and  there- 
upon he  entered  a  motion  in  arrest  of  judgment,  which  was 
also  overruled. 

The  rulings  of  the  court  on  these  motions  are  now  assigned 
for  error. 

We  are  of  opinion  that  the  ownership  of  the  property  is  de- 
fectively stated. 

It  is  not  averred  that  the  American  Merchants'  Union  Ex- 
press Company  is  a  corporation. 

The  rule  seems  to  be  well  settled  that  property,  vested  in  a 
body  of  persons,  ought  not  to  be  laid  as  the  property  of  that 
body  unless  such  body  is  incorporated,  but  should  be  de- 
scribed as  belonging  to  the  individuals  composing  the  com- 
pany. Wharton's  American  Crim.  Law,  sec.  1828,  p.  659  ; 
2  Russell  on  Crimes,  p.  100. 

In  this  indictment,  the  property  is  not  described  as  belong- 
ing to  any  natural  person  or  persons,  nor  to  any  corporate 
body,  and  this  defective  statement  was  the  ground  of  the  mo- 
tion in  arrest. 

The  error  was  fatal,  and  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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RowENA  Weir 

V. 

Eliza  C.  Chidester  et  al. 

1.  Nuncupative  wjlls — construction  of  the  statute  m  regard  to  what 
constitutes  a  compliance  therewith.  A  literal  compliance  with  the  statute  ia 
regard  to  nuncupative  wills,  will  not  be  required  in  every  instance;  but 
the  law,  in  no  case,  will  dispense  with  a  substantial  compliance  in  order 
to  the  validity  of  such  wills. 

2.  It  is  not  necessary  that  the  testator  should  have  used  the  exact 
words  of  the  statute,  but  any  words  that  express  a  clear  intention  to  give 
the  estate  to  a  certain  person,  will  be  suflScient  to  pass  the  property. 

3.  Nor  is  it  necessary  that  the  testator  should  call  upon  persons  pres- 
ent, by  name,  to  become  witnesses  to  his  will.  Any  form  of  expression, 
however  imperfectly  uttered,  so  that  it  conveys  to  the  minds  of  those  to 
whom  it  is  addressed  the  idea  that  he  desires  them  or  some  of  them  to 
bear  witness  to  the  disposition  he  is  making  of  his  property,  will  be 
deemed  a  compliance  with  the  statute  in  that  regard. 

Appeat.  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
R.  S.  Canby,  Judge,  presiding. 

Messrs.  Hagle,  Chesley^  Smith,  Rotan  and  Brewer, 
for  the  appellant. 

Messrs.  Cope  &  Boyles,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  cause  was  exhibited  by  the  heirs  at  law  of 
Corydon  Kinnaraan,  deceased,  in  the  circuit  court  of  Clay 
county,  and  the  relief  sought  was  to  have  the  nuncupative  will 
of  the  said  Kinnaman  set  aside  and  declared  null  and  void. 
The  will  was  declared  on  the  10th  day  of  August,  1869,  and 
within  twenty  days  from  that  date  it  was  regularly  reduced  to 
writing  and  was  admitted  to  probate  in  the  county  court  of  the 
county  where  the  testator  had  resided. 
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The  ninth  section  of  the  statute  of  wills  (R.  S.  1845)  })ro- 
vides  that  "a  nuncupative  will  shall  be  good  and  available  in 
law  for  the  conveyance  of  personal  property  thereby  be- 
queathed, if  committed  to  writing  within  twenty  days,  and 
proven  before  the  court  of  probate  by  two  or  more  credible, 
disinterested  witnesses  who  w^ere  present  at  the  speaking  and 
publishing  thereof^  who  shall  declare  on  oath  or  affirmation 
that  they  were  present  and  heard  the  testator  pronounce  the 
said  words,  and  that  they  believed  him  to  be  of  sound  mind 
and  memory,  and  that  he  or  she  did,  at  the  same  time,  desire 
the  persons  present,  or  some  of  them,  to  bear  witness  that 
such  was  his  or  her  will,  or  words  to  that  effect." 

The  record  of  the  probate  court  shows  a  substantial  com- 
pliance with  this  provision  of  the  statute.  Two  witnesses 
who  were  present,  state  on  oath  that  they  heard  the  testator 
publish  his  will  and  pronounce  the  words  making  a  disposi- 
tion of  his  estate  ;  that  he  named  the  devisee ;  that  he  was 
then  of  sound  mind  and  memory;  that  he  desired  the  persons 
present  to  bear  witness  that  such  was  his  intention  and  de- 
sire, and  that  soon  after  the  speaking  of  the  words  the  testa- 
tor died. 

It  is  now  sought  to  impeach  the  will  after  the  lapse  of  more 
than  two  years  from  the  time  the  same  was  admitted  to  pro- 
bate, on  the  ground  that  the  testator  never  called  on  any  per- 
sons to  bear  witness  to  his  will,  and  that  he  used  the  words 
merely  as  an  expression  of  a  desire,  and  not  wdth  the  inten- 
tion of  bequeathing  his  property. 

The  witnesses,  whose  testimony  is  mainly  relied  on  to  im- 
peach the  will,  are  the  same  by  whom  it  was  established  in 
the  county  court,  and  are  brothers  of  the  testator. 

It  is  objected  that  these  witnesses,  being  parties  to  the 
record  and  interested  in  the  subject  matter  in  litigation,  are 
incompetent  to  testify  on  their  own  behalf  and  that  of  the 
other  appellees.  If  called  against  their  interest,  no  such 
question  could  arise.     In  the  view  that  we  have  taken  of  this 


1872.]  Weir  v.  Chidester  et  al.  455 

Opinion  of  the  Court. 

case,  it  becomes  unnecessary  to  determine  whether  their  evi- 
dence, when  taken  on  the  bearing  of  this  cause,  was  compe- 
tent or  not,  for  the  reason  that  if  their  evidence  should  be  re- 
garded as  admissible,  and  be  considered  in  connection  with 
the  other  evidence  preserved  in  the  record,  it  is  not  sufficient 
to  entitle  the  appellees  to  any  relief. 

A  literal  compliance  with  the  statute  in  regard  to  nuncupa- 
tive wills,  will  not  be  required  in  every  instance;  but  the 
law,  in  no  case,  will  dispense  with  a  substantial  compliance  in 
order  to  the  validity  of  such  wills. 

It  is  hardly  to  be  expected  that  persons  in  extremis  will  use 
the  exact  words  of  the  statute.  No  set  form  of  words  is 
necessary.  Any  words  that  express  a  clear  intention  to  give 
the  estate  to  a  certain  person,  will  be  sufficient  to  pass  the 
property.  Nor  is  it  necessary  that  the  testator  should  call 
■  upon  persons  present,  by  name,  to  become  witnesses  to  his 
will.  Any  form  of  expression,  however  imperfectly  uttered, 
so  that  it  conveys  to  the  minds  of  those  to  whom  it  is  ad- 
dressed the  idea  that  he  desires  them  or  some  of  them  to  bear 
witness  to  the  disposition  he  is  making  of  his  property,  will 
be  deemed  a  compliance  with  the  statute  in  that  regard. 
Arnett  et  al.  v.  Arnett,  27  111.  247. 

The  evidence  leaves  no  doubt  on  the  mind  that  the  testa- 
tor intended  to,  and  did,  do  all  he  could  under  the  circum- 
stances to  bestow  his  property  on  the  appellant.  The  friendly 
relations  that  had  existed  between  them  for  a  considerable 
length  of  time  anterior,  affords  a  reason  for  his  desire  so  to 
do.  All  the  witnesses  concur  in  saying  that  the  testator  ex- 
pressed a  desire  that  Mrs.  Weir,  to  whom  he  seems  to  have 
been  very  strongly  attached,  should  have  all  his  property. 
But  it  was  more  than  a  desire,  for  he  called  on  some  persons 
attending  him  to  see  that  she  got  it,  and  directed  where  a 
small  amount  of  money  could  be  found.  Had  the  testator 
used  the  technical  words  found  in  written  wills,  "devise," 
'•bequeath,"  etc.,  he  could  not  have  expressed  a  stronger  in- 
I  tention  to  bestow  his  property  on  the  appellant  than  he  did  by 
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the  simple  words  used  in  the  last  moments  of  his  life.  It 
would  be  an  unreasonable  interpretation  of  the  statute  to  liold 
that  a  party  in  the  agony  of  death  should  be  required  to  use 
the  exact  language  of  the  law  books  before  he  could  make  a. 
disposition  of  his  property  under  this  law.  Such  a  construc- 
tion would  render  the  statute  inoperative. 

Both  witnesses,  William  and  Martin  Kinnaman,  who  were 
called  by  the  appellees  to  impeach  the  will,  did  state,  under 
oath,  in  the  county  court,  when  the  will  was  admitted  to  pro- 
bate, in  substance,  that  the  testator  desired  them,  among  oth- 
ers, to  bear  witness  to  his  intention  to  give  his  property  to 
the  appellant.  Their  testimony,  when  taken  on  the  hearing 
of  this  cause,  does  not  differ  materially  from  their  statements- 
made  in  the  county  court.  On  their  examination  in  this- 
cause,  they  say  that  the  testator  wanted  the  persons  present' 
to  understand  that  it  was  his  intention  to  give  his  property  to 
the  appellant.  It  is  true,  that  they  do  now  say  that  he  did 
not  call  upon  any  one  to  become  a  witness  to  his  wn'll.  It  was 
not  necessary  that  he  should  do  so  in  express  terms. 

The  witness  Lewis  states  that  the  testator  called  on  him  to 
see  that  the  appellant  got  the  property.  On  being  interroga- 
ted as  to  his  meaning,  the  testator  again  replied  that  he 
wanted  Mrs.  Weir,  the  appellant,  to  have  all  his  propertv. 
Although  the  testator  did  not  call  on  the  persons  about  him 
directly  by  name  to  become  witnesses  to  the  will  that  he  was- 
then  making,  yet  the  evidence  does  disclose  that  he  'used, 
equivalent  words,  which,  in  their  ordinary  meaning,  do  sig- 
nify that  he  desired  them  to  bear  witness  to  the  disposition^ 
tliat  he  was  making  of  his  property  ;  and  under  any  reason- 
abU'  construction  that  can  be  given  to  the  statute,  this  must 
be  held  to  be  sufficient  to  establish  the  will. 

In  our  opinion,  the  will  was  rightfully  admitted  to  pro- 
bate, and  that  the  evidence  in  this  record,  if  we  should  con- 
sider it  all  as  competent,  shows  no  sufficient  grounds  for  set- 
ting it  aside. 

For  the  reasons  given,  the  decree  of  the  circuit  court  is  re- 
versed and  the  bill  dismissed.  Decree  reversed. 
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John  McElhanon  et  al. 

V. 

John  McElhanon,  Assignee,  etc.,  for  the  use  of 
Thomas  J.  LeCompte. 

1.  Parties  to  an  action — whether  they  may  appear  both  as  plaintiffs 
and  defendants.  The  rule  that  a  party  can  not  be  both  plaintiff  and  de- 
fendant in  an  action — that  it  is  an  answer  to  an  action,  that  a  party  is  le- 
gally interested  on  each  side  of  the  question — M'ill  operate,  although  the 
party  appears  on  one  side  in  his  personal  and  on  the  other  in  his  official 
character. 

2.  A  instituted  a  suit  in  chancery  against  B  and  obtained  an  injunction, 
giving  to  B  his  bond  with  security.  Subsequently  A,  averring  that  he 
was  the  assignee  of  B  in  bankruptcy,  brought  an  action  of  debt  on  the 
bond  against  himself  and  surety  for  the  use  of  C,  and  upon  default  of  the 
defendants,  the  plaintiffs'  damages  were  assessed  at  $50.  The  declaration 
was  regarded  as  insufficient  to  sustain  the  judgment  rendered  in  the  cause, 
for  the  reason  that  A  appeared  both  as  plaintiff  and  defendant. 

Weit  of  Error  to  the  Circuit  Court  of  Washington  county  y 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Amos  "Watts,  for  the  plaintiffs  in  error. 

Mr.  Thomas  J.  LeCompte,  for  the  defendant  in  error.. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court: 

John  McElhanon  instituted  a  suit  in  chancery  against 
James  Hughes,  and  applied  for  an  injunction.  He  was  re- 
quired to  give  a  bond  to  Hughes  in  the  penal  sum  of  $500, 
with  James  M.  McElhanon  as  his  security.  The  bond  was 
given,  and  now  John  McElhanon,  averring  that  he  is  the  as- 
signee of  Hughes  in  bankruptcy,  brings  debt  upon  that  bond, 
against  himself  and  surety,  for  the  use  of  Thomas  J.  Le- 
compte.     The  default  of  defendants  below  was  entered  and 
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plaintiffs'  damages  assessed  at  $50,  whereupon  judgment  was 
rendered  in  favor  of  plaintiff,  for  debt,  $500,  to  be  discharged 
upon  payment  of  the  damages.  The  case  was  brought  to  this 
court  by  writ  of  error,  and  the  principal  error  assigned  is  the 
insufficiency  of  the  declaration. 

Chitty  says  that  "it  is  an  answer  to  an  action  that  a  party 
is  legally  interested  in  each  side  of  the  question.  A  party 
can  not  be  both  plaintiff  and  defendant  in  an  action."  1  Chit. 
PI.  40. 

This  rule  will  operate,  although  the  party  appears  on  one 
side  in  his  personal  and  on  the  other  in  his  oficial  character. 
Pearson  v.  Neshitt,  1  Dev.  315,  5  ib.  288;  Thompson  v.  Page, 
1  Metcalf,  565. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


Union  County 

V. 

William  E..  Patton. 

1.  Fees  op  sheriffs  provided  by  special  laws — how  affected  by  the  con- 
^titution  0/1870.  The  law  of  1865,  regulating  the  compensation  of  sheriffs 
in  certain  counties,  is  expressly  repealed  by  the  latter  clause  of  section  11 
of  article  10  of  the  constitution  of  1870,  which  provides  that  "all  fees 
established  by  special  laws  shall  cease  on  the  adoption  of  this  constitu- 
tion." For  services  rendered  after  the  adoption  of  the  constitution,  oflScers 
vpere  remitted  to  the  general  laws. 

2.  Upon  it  being  contended  that  section  11  had  application  oul}'  to 
officers  elected  after  the  constitution  went  into  effect,  it  was  held,  although 
the  first  part  of  the  section  must  be  so  applied,  j^et  the  language  in  the 
beginning  of  the  latter  clause — "the  compensation  herein  provided  for 
shall  apply  only  to  officers  hereafter  elected" — has  reference  to  the  com- 
pensation mentioned  in  section  10  of  the  same  article. 
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3.  Keeper  op  jail — whether  may  recover  the  fees  of  the  sheriff.  The  mere 
keeper  of  a  jail  can  not  recover  of  the  county  the  fees  of  the  sheriff,  for 
keeping,  dieting  and  discliarging  prisoners. 

Appeal  from  the  Circuit  Court  of  Union  county  ;  the  Hon. 
M.  C.  Crawford,  Judge,  presiding. 

This  was  a  proceeding  originally  commenced  by  William  R.. 
Patton,  in  the  county  court  of  Union  county,  to  recover  of  the 
county  certain  fees  which  he  claimed  as  keeper  of  the  jail  of 
the  county.  Upon  a  trial  in  the  circuit  court,  to  which  an 
appeal  was  prosecuted  from  the  judgment  of  the  county  court, 
the  jury  returned  a  verdict  in  favor  of  Patton  of  $811.60, 
•upon  which  the  court  entered  judgment.  The  county  appeals 
to  this  court. 

Messrs.  Ware  &  Townes.  for  the  appellant. 

Messrs.  Mayham  &  Layman,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  law  of  1865,  by  authority  of  which  the  judgment  was 
rendered  in  this  case,  was  a  special  law  to  regulate  the  com- 
pensation of  sheriffs  in  certain  counties.  Sess.  Laws  1865, 
p.  69. 

The  latter  clause  of  section  11  of  article  10  of  the  constitu- 
tion of  1870  is  an  express  repeal  of  it.  The  language  is  too 
plain  to  admit  of  construction.  It  is:  "All  fees  established 
by  special  laws  shall  cease  at  the  adoption  of  this  constitu- 
tion." ^ 

For  services  rendered  after  the  adoption  of  the  constitution, 
officers  were  remitted  to  the  general  laws. 

It  is  contended  that  section  11  has  application  only  to  offi- 
cers elected  after  the  constitution  went  into  eflect.  The  first 
part  of  the  section  must  be  so  applied;  and  in  the  beginning 
of  the  latter  clause,  the  language  is:  "The  compensation 
herein   provided   for    shall   apply  only  to    officers   hereafter 
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elected."  This  has  reference  to  the  compensation  mentioned 
in  section  10  of  the  same  article.  But  in  the  subsequent 
words,  where  the  cessation  of  special  laws  is  declared,  the 
language  is  too  clear  to  require  argument. 

The  record  discloses  that  appellee  was  the  jailer.  He  might 
have  been  the  keeper  of  the  jail,  and  not  the  sheriff. 

This  court  has  decided  that  the  mere  keeper  of  the  jail  can 
not  recover  the  fees  of  the  sheriff  for  keeping,  dieting  and 
discharging  prisoners.  Seibert  v.  The  Board  of  Supervisor's  of 
Logan  County,  ante  155. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed^ 


Anthony  Steele 

V. 

The  County  of  Randolph. 

Construction  of  the  act  of  1869 — providing  for  the  opening  of  a  State 
road  in  the  counties  of  Jackson,  Perry  and  Randolph.  By  the  act  of  March 
30th,  1869,  (Laws  of  1869,  page  390,)  three  commissioners  were  appointed 
to  locate,  survey  and  open  a  State  road  which  Avould  be  partly  in  each  of 
the  three  counties  of  Jackson,  Perr}^  and  Randolph.  Section  6  of  the  act 
provides  that  $4  per  day  to  the  commissioners  and  all  expenses  for  loca- 
ting, surveying  and  opening  the  road,  "shall  be  paid  out  of  the  county 
treasuries  of  the  counties  of  Jackson,  Perry  and  Randolph,  in  proportion^ 
as  near  as  may  be,  to  the  extent  of  said  road  situated  in  each  of  said  coun- 
ties:" Held,  in  an  action  of  assumpsit  by  one  of  the  commissioners 
against  Randolph  county  to  recover  for  six  days  services  performed  as 
such  commissioner  upon  that  portion  of  the  road  located  in  sucli  county, 
that  the  plaintiff,  by  proof  that  his  services  were  performed  on  such  por- 
tion of  the  road,  did  not  establish  a  right  to  recover,  as  payment  by  such 
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county  for  expenditures  made  upon  tlie  road  in  proportion  as  near  as 
might  be  to  the  extent  of  the  road  situated  in  that  county,  as  required  by  the 
sixth  section  of  the  act,  might  impose  a  quite  different  measure  of  liability 
from  that  of  paying  for  all  the  work  upon  the  portion  of  the  road  lying  iu 
that  county. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  J.  A.  Watts,  for  the  appellant. 

Mr.  Amos  Watts,  for  the  appellee.  ^ 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  appellant  and  two  others  were  appointed  commissioners 
by  an  act  approved  March  30,  1869  (laws  of  1869,  page  390), 
to  locate,  survey  and  open  a  State  road  which  would  be  partly 
in  each  of  the  three  counties  of  Jackson,  Perry  and  Randolph. 

Section  6  of  the  act  provides  that  $4  per  day  to  the  commis- 
sioners, and  all  expenses  for  locating,  surveying  and  opening 
the  road,  "  shall  be  paid  out  of  the  county  treasuries  of  the 
counties  of  Jackson,  Perry  and  Randolph,  in  proportion,  as 
near  as  may  be,  to  the  extent  of  said  road  situated  in  each  of 
said  counties." 

This  was  an  action  of  assumpsit,  brought  by  the  appellant 
to  recover  for  six  days  services  performed  as  such  commis- 
sioner upon  that  portion  of  the  road  located  in  Randolph 
county. 

The  only  question  which  arises  is  on  the  construction  of  said 
sixth  section. 

Appellant  claims  that  Randolph  county  is  liable  for  all  the 
labor  done  upon  the  road  within  that  county,  and  contented 
himself  with  making  proof  that  his  services  were  performed 
upon  that  portion  of  the  road  located  in  that  county.  The 
reading  of  the  sixth  section  of  the  statute  is  very  plain,  that 
Randolph  county  was  required  to  pay  for  expenditures  made 
upon  the  road  only  in  proportion,  as  near  as  might  be,  to  the 
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extent  of  the  road  situated  in  that  county.  This  might  im- 
pose a  quite  different  measure  of  liability  from  that  of  paying 
for  all  the  work  upon  the  portion  of  the  road  lying  in  that 
county.  No  proof  whatever  was  made  as  to  what  would  be 
the  proportional  part  of  the  expenses  for  Randolph  county  to 
pay,  according  to  the  extent  of  the  road  situated  in  that 
county. 

The  plaintiff*  did  not  show  a  right  to  recover.     The  third 
instruction  asked  by  him  was  properly  refused. 

The  judgment  is  affirmed. 

*  Judgment  afftrmed- 


John  A.  Campbell  et  al. 


Makgaret  J.  Campbell  et  al, 

1.  Jurisdiction — how  obtained  by  infant  defendants.  In  a  proceeding 
for  partition,  in  which  the  lands  of  infant  defendants  were  ordered  to  be 
sold,  there  was  no  actual  service  of  process  on  the  infant  defendants,  but 
the  court  appointed  a  guardian  ad  litem,  who  answered  for  them :  Hdd, 
that  the  court  had  no  jurisdiction  of  the  persons  of  such  defendants. 

2.  Infant  dependants.  Although  the  forty-seventh  section  of  the 
chancery  statute  seems  to  authorize  a  decree  against  infant  defendants 
without  service  of  process  on  them,  yet  the  court  holds  that  the  legisla- 
ture has  not  the  power  to  authorize  a  court  to  take  the  title  of  any  one 
without  notice,  actual  or  constructive,  to  appear  and  defend. 

3.  Constitutional  law — what  is  due  process  of  law.  The  words  "due 
process  of  law,"  iu  the  clause  of  the  constitution  forbidding  the  divesti- 
ture of  title  except  by  due  process  of  law,  has  reference  to  judicial  proceed- 
ings according  to  the  course  and  usage  of  the  common  law,  which  must 
always  be  based  upon  notice.  The  appointment  of  a  guardian  ad  litem 
for  an  infant  defendant,  who  has  had  no  notice  of  the  suit,  is  not  due  pro- 
cess of  law. 
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Writ  of  Error  to  the  Circuit  Court  of  Wayne  county;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

This  was  a  bill  for  partition  of  certain  lands  in  Wayne 
countv.  The  commissioners  appointed  having  reported  that 
the  lands  could  not  be  divided,  and  appraised  the  same,  the 
court  ordered  the  sale  of  the  lands,  which  was  had. 

Mr.  James  McCartney,  for  the  plaintiffs  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

In  this  case  the  summons  against  the  infant  defendants  was 
returned  not  served,  but,  nevertheless,  the  court  proceeded  to 
appoint  a  guardian  ad  litem,  who  filed  the  usual  answer,  and 
the  court  decreed  a  sale  of  the  land.  This  court  said,  in 
McDurmaid  v.  Russell,  41  111.  490,  and  in  Hiokenbotham  v. 
BlacUedge,  54  ib.  318,  that  infant  defendants  must  be  served 
before  the  court  can  acquire  jurisdiction  over  them.  It  is 
true,  the  forty-seventh  section  of  the  chancery  statute  seems 
to  authorize  a  decree  without  service,  but  we  think  the  prac- 
tice has  rarely  been  adopted.  Certainly  no  argument  is  ne- 
cessary to  demonstrate  that  the  legislature  can  not  authorize 
a  ct)urt  to  take  the  title  of  any  one  without  notice,  actual  or 
constructive,  to  appear  and  defend.  A  judicial  decree  pro- 
nounced without  jurisdiction  is  void.  Jurisdiction  over  parties 
is  only  obtained  by  notice,  actual  or  constructive.  These  are 
elementary  principles.  Yet  this  statute  seems  to  authorize 
a  court  to  appoint  a  stranger  as  guardian  ad  litem  for  an  in- 
fant, and  then  to  sweep  away  his  estate  without  notice  to  him  or 
defense  in  his  behalf,  as  the  guardian  ad  litem  generally  knows 
nothing  of  the  facts  and  takes  no  interest  in  the  suit.  It  may 
be  asked,  what  is  service  on  an  infant  worth  ?  The  answer  is, 
that  notice  is  thus  given  to  his  family,  his  kindred,  or  hi& 
guardian,  and  they  will  see  that  his  rights  are  protected.  But 
to  allow  the  estate  of  an  infant  to  be  decreed   away  without 
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notice  to  his  natural  or  legal  protectors,  and  upon  the  mere 
appointment  of  an  utter  stranger  as  a  nominal  guardian  for 
tlie  suit,  is  a  violation  of  all  the  safeguards  which  the  consti- 
tution has  erected  for  the  security  of  property,  and  especially 
of  that  provision  which  forbids  the  divestiture  of  title,  except 
by  due  process  of  law.  Such  a  proceeding  is  not  due  process 
of  law,  as  that  has  reference  to  judicial  proceedings  according 
to  the  course  and  usage  of  the  common  law,  and  must  always 
be  based  upon  notice.  These  principles  are  so  elementary, 
and  have  become  so  familiar  by  frequent  decisions,  that  it  is 
unnecessary  to  consume  time  in  discussing  them  or  to  cite 
authorities  in  their  support.  Probably  no  person  would  con- 
tend that  a  court  could  acquire  jurisdiction  over  an  adult  de- 
fendant without  notice,  by  ordering  an  attorney  of  the  court 
to  euter  his  appearance,  and  we  can  see  no  difference  in  prin- 
ciple between  such  a  case  and  one  where  the  court  seeks  to 
acquire  jurisdiction  by  appointing  a  guardian  ad  litem  for  an 
infant  and  requiring  him  to  file  an  answer. 

The  decree  of  the  court  below  is  reversed  and   the  cause 

remanded. 

Decree  rever-sed. 


The  Noeth  American  Fiee  Insurance  Company 

V. 

Christoph  Zaenger. 


1.  Insurance,  fire — condition  of  warranty  construed.  A  policj'  of 
Insurance,  against  loss  by  fire  upon  a  building,  contained  a  condition  tlia* 
if,  during  tlie  continuance  of  the  policy,  the  premises  should  be  occupied 
or  used  so  as  to  increase  the  risk,  or  should  become  vacant  and  unoccupied, 
or  the  risk  increased  by  any  other  means  within  the  control  of  the  assured, 
etc.,  the  policy  should  become  void:    Held,  that  the  condition  was  in  the 
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ii.-ituie  of  a  warranty  by  tlie  assured  tliat  the  house  should  not  become 
vacant,  if  within  his  control  or  power  to  prevent  it. 

2.  Same.  In  such  a  case,  tiie  house,  which  had  been  previously  occu- 
pied by  a  tenant,  became  vacant  some  three  weeks  before  the  loss:  Hdd, 
lliat,  before  the  assured  was  entitled  to  recover,  he  should  have  shown 
that  the  vacation  was  beyond  his  control.  The  terms  of  the  lease  may 
have  expired,  or  the  tenant  left  by  his  consent.  If  the  tenant  left  without 
liis  consent,  he  should  have  made  some  effort  to  procure  another  tenant, 
or  otiierwise  to  have  the  house  occupied. 

3.  Evidence — where  admitted  generally,  to  be  considered ;f or  all  purpose*. 
In  a  suit  to  recover  for  a  loss  under  a  policy  of  insurance,  tlie  plaintiff 
introduced  in  evidence  generall}'^  liis  own  affidavit  of  the  loss  made  to  the 
company,  which  showed  that  the  house  had  become  vacant  some  three 
we(4js  before  the  loss.  There  was  no  attempt  made  to  limit  tlie  effect  of  tliis 
evidence  to  tlie  fact  that  the  preliminar\' proofs  had  been  made:  Held^ 
that  the  effect  of  such  evidence  could  not  be  limited,  but  was  to  be  con- 
sidered in  all  its  pai'ts,  and  effect  given  to  all  that  it  proved  or  tended  to 
prove,  even  thougii  it  defeated  phiintiff'.s  right  to  recover. 

Writ  of  Error  from  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  J.  Baker,  for  the  plaintiff  in  error. 

Mr.  G.  Kcerner,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  defendant  in 
error  in  the  St.  Clair  circuit  court  against  plaintiff  in  error, 
on  a  policy  of  insurance.  The  policy,  amongst  others,  con- 
tained this  condition : 

"Or  if  during  the  continuance  of  this  policy  the  above  men- 
tioned premises  shall  be  occupied  or  used  so  as  to  increase  the 
risk,  or  shall  become  vacant  and  unoccupied,  or  the  risk  be 
increased  by  the  erection  or  occupation  of  neighboring  build- 
ings, or  by  any  means  whatever  Avithin  the  control  of  the 
assured,  without  the  assent  of  this  company" endorsed  hereon, 
etc.  *  *  *  then,  and  in  every  such  case,  this  policy  shall 
be  void." 

30— 63d  III. 
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And  the  declaration,  among  other  things,  "avers  that  plain- 
tiff has  not,  during  the  continuance  of  said  policy,  permitted 
the  said  premises  to  be  occupied  or  used  so  as  to  increase  the 
risk,  or  to  become  vacant  or  unoccupied,  or  the  risk  to  be 
increased  bv  the  erection  or  occupation  of  neighboring  build- 
ings, or  by  any  means  whatever  within  his  control." 

On  the  trial,  defendant  in  error  introduced  and  read  in  evi- 
dence his  statement,  under  oath,  of  the  loss,  in  which  he  says 
"there  was  no  person  living  in  the  house  at  the  time,  the  ten- 
ant having  left  some  three  weeks  before  the  fire."  There  is 
no  averment  or  proof  that  the  house  was  vacant  and  unoccu- 
}>ied  with  the  assent  of  the  company.  This  condition  is  in  tlie 
nature  of  a  warranty  by  the  assured  that  the  house  should 
not  become  vacant  if  within  the  control  or  power  of  the  de- 
fendant in  error  to  prevent  it.  This  is  the  fair  and  reasonable 
import  of  the  language,  and  is  the  construction  the  pleader, 
in  drawing  the  declaration,  has  put  on  this  condition,  as  he 
avers  that  the  house  did  not  become  vacant  by  any  means 
under  his  control. 

To  recover,  then,  it  was  necessary  that  this  condition  should 
be  performed,  or  it  should  have  been  shown  that  the  vacation 
of  the  house  was  beyond  the  control  of  defendant  in  error. 
That  was  his  undertaking,  and  he  was  bound  to  observe  it. 
When  he  introduced  his  own  affidavit  in  evidence,  he  proved 
that  the  house  was  and  had  been  vacant  for  some  three  weeks, 
and  he  made  no  proof  that  it  was  beyond  his  control.  For 
aught  that  appears,  the  tenant  may  have  left  with  his  consent;: 
or  that  the  time  for  which  the  tenant  had  leased  the  property 
had  expired,  and  defendant  in  error  had  taken  no  steps  or 
made  any  effort  to  procure  another  tenant,  or  in  any  manner 
to  have  the  house  occupied.  Having  proved  the  house  was 
vacant,  he  should  have  then  proved  that  it  was  so  by  means 
beyond  his  control. 

It  is,  however,  insisted  that  there  was  no  evidence  that  the 
house  was  vacant.  The  affidavit  of  defendant  expressly  states 
that  it  was  vacant  when  the  fire  occurred;  but  it  is  said  that 
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the  affidavit  of  loss  was  only  introduced  to  show  that  the  pre- 
liminarv  proofs  had  been  made,  and  nothing  more.  The  record 
does  not  state  for  what  purpose  it  was  introduced,  but  it  seems 
to  have  been  as  evidence  generally.  The  record  states  that 
defendant  in  error  introduced  that  and  other  papers  in  evi- 
dence. Even  if  its  introduction  could  be  limited  to  a  particu- 
lar purpose,  so  as  to  prevent  such  portions  as  operated  against 
defendant  in  error  from  being  considered  by  the  jury,  which 
we  are  not  prepared  to  say  might  be  done,  still  no  effort  was 
made  in  this  case  to  limit  its  effect.  It  was  introduced  as  evi- 
dence, and,  like  any  other  testimony,  must  be  considered  in  all 
of  its  parts,  and  effect  must  be  given  to  all  it  proves  or  tends 
to  prove.  Had  he  called  a  witness  to  prove  that  he  had  made 
the  preliminary  proofs,  and  he  had  stated  the  house  was  and 
had  been  vacant  for  three  weeks  before  the  fire,  we  presume 
no  one  would  say  that  it  was  not  legitimate  evidence,  and  no 
distinction  can  be  taken  between  the  two  kinds  of  evidence. 
There  was  a  defect  in  the  proof  to  authorize  a  recovery. 

It  did  not,  under  the  terms  of  the  condition,  require  the 
consent  of  defendant  in  error  that  the  premises  might  become 
vacant,  to  avoid  the  policy;  but  it  required  that  they  should 
continue  occupied  unless  defendant  in  error  should,  without 
fault,  be  unable  to  prevent  their  becoming  vacant.  Defend- 
ant in  error  was  required  to  prove  that  the  vacancy  of  the 
premises  was  beyond  his  control.  Hence,  the  instructions  of 
the  court  which  announce  a  different  rule  were  erroneous  and 
calculated  to  mislead  the  jury,  and  should  not  have  been 
given. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Silas  M.  Phelps 

V. 

Illinois  Central  E-ailroad  Company  et  al. 

1.  Specific  peuformance — matter  of  sound  discretion.  It  has  been 
repeatedly  held  by  this  court  that  a  partj'^  can  not  call  upon  a  court  of 
equity,  as  of  right,  to  enforce  the  specific  performance  of  a  contract,  and 
that  the  exercise  of  this  branch  of  its  jurisdiction  rests  in  the  sound  dis- 
cretion of  the  court  in  view  of  the  terms  of  tlie  contract  and  the  surround- 
ing circumstances. 

2.  Same — party  must  not  be  in  default  himself.  A  party  seeking  the 
specific  performance  of  a  contract  must  show  that  he  himself  has  always 
been  readj^  willing  and  eager  to  perform  on  his  part,  even  though  time 
is  not  made  essential  by  the  contract. 

3.  Same— forfeiture.  Where  time  was  made  essential  in  a  contract  of 
purchase,  and  it  provided  for  a  forfeiture  of  the  purchase  if  payments 
were  not  punctually  made,  and  of  all  rights  acquired  under  it,  without  any 
right  in  the  vendee  of  reclamation  or  compensation  for  money  paid,  etc., 
the  vendor  declared  a  forfeiture  for  default  of  making  payment  of  the 
notes  given  for  the  purchase  money,  when  due,  but  did  not  surrender  the 
notes  to  the  purchaser :  Held,  that  the  purchaser  was  not  entitled  to  a 
specific  performance,  and  that,  under  such  contract,  an  offer  to  return  the 
notes  was  not  necessary  before  declaring  the  forfeiture. 

4.  Same — excuse  of  performance.  In  such  a  case,  the  fact  that  the  vendor 
had  before  indulged  the  vendee  by  accepting  payments  after  they  were 
due,  furnished  no  excuse  for  his  not  meeting  the  other  payments  promptly, 
and  did  not  operate  to  prevent  the  vendor  from  declaring  the  forfeiture. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  W.  W.  WiLLARD,  and  Mr.  H.  C.  Goodnow,  for  the 
appellant. 

Mr.  Geo.  W.  Hall,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  only  question   of  any  real   importance  in  this  case  is, 
the  right  of  appellant  to  a  specific  performance  of  the  contract, 
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made  by  liim  with  the  railroad  company,  for  the  purchase  of 
this  tract  of  land. 

It  has  been  repeatedly  held  by  this  court  that  a  party  can 
not  call,  as  of  right,  upon  a  court  of  equity  to  exercise  this 
branch  of  its  jurisdiction;  that  its  exercise  rests  in  the  sound 
discretion  of  the  court,  in  view  of  the  terras  of  the  contract 
of  the  parties,  and  surrounding  circumstances.  A  party  de- 
manding its  exercise,  is  bound  to  show  he  himself  has  always 
been  ready,  willing  and  eager  to  perform  on  his  part,  when 
the  contract  itself  does  not  make  time  of  the  essence  of 
the  contract.  In  cases  where  time  is  of  the  essence,  it  has 
been  the  constant  ruling  of  this  court  that  such  a  provision 
can  not  be  dispensed  with,  but  will  be  enforced,  except  under 
verv  peculiar  circumstances.  A  court  of  equity  has  no  power 
to  alter  contracts  of  parties,  but  to  enforce  them  as  made. 
Kemp  V.  Humphreys,  13  111.  573;  Chrisman  \.  Miller,  21  ib. 
227  ;  Wynkoop  v.  Cowing,  ib.  570  ;  Steele  v.  Biggs,  22  ib.  673 ; 
Heckard  v.  Sayre,  34  ib.  142 ;  Stoic  v.  Russell,  36  ib.  18. 

That  time  was  of  the  essence  of  this  contract  is  not  denied 
by  appellant. 

The  contract  provides, ''  in  case  the  second  party  (appellant) 
shall  fail  to  make  the  payments  aforesaid,  and  each  of  them, 
punctually  and  upon  the  strict  terms  and  times  above  limited, 
and  likewise  to  perform  and  complete  all  of  his  agreements 
and  stipulations,  aforesaid,  strictly  and  literally,  without  any 
failure  or  default,  then  this  contract,  so  far  as  it  may  bind 
said  first  party,  (railroad  company,)  shall  become  utterly  null 
and  void,  and  all  rights  and  interests  hereby  created,  or  then 
existing,  in  favor  of  said  second  party,  or  derived  from  him, 
shall  utterly  cease  and  determine,  and  the  premises  hereby 
contracted  shall  revert  to  and  revest  in  said  first  party,  with- 
out any  declaration  of  forfeiture  or  act  of  re-entry,  or  with- 
out any  other  act  by  said  first  party  to  be  performed,  and 
without  any  right  of  said  second  party  of  reclamation  or  com- 
pensation for  money  paid  or  service  performed,  as  absolutely, 
fully  and  perfectly  as  if  this  contract  had  never  been  made." 
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The  terms  of  this  contract  furnish  a  full  answer  to  the  posi- 
tion assumed  by  ap])ellant,  that  the  notes  were  not  sur- 
rendered by  the  com})any  when  the  forfeiture  was  declared, 
and  he,  therefore,  was  not  placed  in  statu  quo,  citing  the  case 
of  Murpliy  v.  Lochwood,  21  111.  651.  In  that  case,  time  was 
not  an  essential  part  of  the  contract,  nor  did  it  contain  the 
provision  against  reclamation;  nor  is  the  case  o^  Staley  v. 
Murphy,  47  ib.  241,  in  point,  for  the  same  reason,  and  for  the 
additional  reason  that  several  of  the  notes  were  not  due  until 
some  years  after  the  forfeiture  was  declared.  Here,  the  notes 
were  dishonored  five  years  prior  to  the  declaration  of  forfeiture 
and  repeated  deinands  of  payment  unheeded.  The  notes  over 
due  were  attached  to  the  deposition  of  the  witness,  Mr.  Calhoun, 
and  are  on  the  files  of  the  court.  At  any  rate,  if  they  were 
not,  they  being  long  past  due,  an  assignee  would  take  them 
subject  to  all  defenses.  This  alone  would  render  a  surrender 
of  the  notes  unnecessary,  was  it  required  by  the^  terms  of  the 
contract  they  should  be  surrendered,  but  there  is  no  such 
agreement.     Fitch  v.  Boyd  et  al.  55  111.  307. 

It  is  urged  by  appellant  that  the  receipts  by  the  company 
of  money  on  a  payment  which  was  past  due,  operates  as  a 
Avaiver  of  the  right  to  declare  a  forfeiture.  The  argument 
amounts  to  this,  that  inasmuch  as  the  company  accepted  pay- 
ments which  were  long  due  therefor,  the  company  can  not 
insist  upon  the  terms  of  the  contract  as  to  the  other  payments. 
We  do  not  see  the  force  of  the  argument.  The  case  of  Stoio 
V.  Russell,  supra,  is  full  on  this  point. 

We  see  no  grounds  for  disturbing  the  decree  rendered,  and 
affirm  the  same. 

Judgment  affijrmed. 
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Elias  Hibbard 

V. 

Henry  Molloy. 

New  tkial — verdict  against  the  evidence.  In  this  case  the  verdict  of  the 
jury  is  regarded  as  clearly  against  the  evidence. 

Appeal  from  the  Alton  City  Court. 

This  suit  was  brought  by  Henry  Molloy  against  Elias  Hib- 
bard as  the  surviving  partner  of  L.  N.  Nutz,  to  recover  the 
:  price  of  a  quantity  of  coal  claimed  to  have  been  delivered  by 
the  plaintiff  to  the  firm  of  Hibbard  &  Nutz  during  the  life- 
time of  Nutz.  A  trial  in  the  court  below  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff.     The  defendant  appeals. 

Messrs.  S.  T.  &  E,.  S.  Sawyer,  for  the  appellant. 

Mr.  A.  W.  Hope,  for  the  appellee. 

Per  Curiam  :  In  this  case  the  verdict  is  clearly  against 
the  evidence.  The  testimony  shows  beyond  all  reasonable 
doubt  that  there  was  no  partnership  between  the  defendant 
and  Nutz  at  the  time  the  greater  part  of  the  coal  was  deliv- 
ered, and  we  are  of  opinion  there  was  no  partnership  at  any 
time. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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The  Ohio  and  Mississippi   IIailway  Co. 


Alfred  C.  Jones.         , 

1.  Railroad  companies — liability  of,  for  killing  stock  in  counties  wliere 
domestic  animals  are  prohibited  from  running  at  large.  The  "Act  (of  1867,) 
to  prevent  domestic  animals  from  running  at  large  in  certain  counties,"  is 
not  so  far  inconsistent  with  and  repugnant  to  the  general  railroad  law  re- 
quiring railroad  companies  to  fence  their  roads,  as  by  necessary  implica- 
tion to  repeal  the  latter,  and  where  animals  escape  from  their  enclosure 
within  such  counties,  without  the  fault  or  knowledge  of  the  owner,  and 
stray  upon  a  railroad  track  at  a  point  where  the  company  have  failed  to 
comply  with  the  law  requiring  them  to  fence,  and  are  killed  by  collision 
with  trains,  the  company  are  responsible  for  the  damage. 

3.  The  provision  of  the  act  of  1867,  that  the  owners  of  domestic  animals 
shall  not  suffer  the  same  to  run  at  large,  does  not  apply  to  such  a  case,  the 
term  "suffer"  as  used  in  the  act  implying  a  permission  on  the  part  of  the 
owner. 

ApPEAii  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Joseph  Giei.espie,  Judge,  presiding. 

This  was  a  suit  brought  by  Jones  against  the  railroad  com- 
pany to  recover  the  value  of  a  horse  alleged  to  have  been 
killed  on  the  defendant's  road  through  the  negligence  of  the 
company.  The  case  was  submitted  to  the  circuit  court  upon  the 
fallowing  agreed  state  of  facts  : 

1.  That  the  plaintiff's  horse,  wortli  $100,  was  killed  by  a 
train  on  defendant's  railroad,  where,  by  law,  it  was  required 
to  fence,  but  had  neglected  so  to  do. 

2.  That  ^'An  act  to  prevent  domestic  aninuils  from  run- 
ning at  large  in  Monroe,  St.  Clair,  and  other  counties,"  ap- 
proved March  7,  1867,  was  in  force  at  the  time  and  place 
where  the  horse  was  killed. 

3.  That  the  horse,  at  the  time,  was  not  at  large  with  the 
owner's   consent,    but   hud    escaped   from    his    enclosure    and 
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strayed  upon  the  railroad  without  the  knowledge  of  the  plain- 
tiff.' 

4.  That  the  plaintiff's  fence  was  from  four  to  six  feet  high, 
and  was  deemed  sufficient  to  turn  stock;  and  that  the  horse 
had  never  broken  out  before. 

Upon  these  facts  the  court  rendered  judgment  for  the  plain- 
tiff.    The  defendant  appeals. 

Mr.  H.  B.  Buxton,  for  the  appellant. 

Messrs.  Kase  &  Wilderman,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  only  question  presented  for  determination  is,  whether 
the  "act  to  prevent  domestic  animals  from  running  at  large  in 
certain  counties,"  (Sess.  Laws  1867,  p.  97,)  repealed  tlie  law 
requiring  railroads  to  fence  their  roads. 

The  general  railroad  law  requires  railway  companies  to  erect 
and  maintain  fences  on  the  sides  of  their  road  sufficient  to 
prevent  horses,  etc.,  from  getting  on  to  such  railroad ;  and  for 
neglect  so  to  do,  the  corporation  is  rendered  liable  for  any  in- 
jury to  stock  done  by  its  agents  or  engines. 

The  appellant  corporation  had  not  fenced  its  road  at  the 
place  where  the  horse  was  killed. 

The  law  of  1867,  which  is  set  up  as  a  defense,  provides  that 
the  owners  of  domestic  animals  shall  not  suffer'  the  same  to  run 
at  large. 

It  was  admitted  that  the  horse  was  not  at  large  with  the 
knowledge  or  consent  of  the  plaintiff,  but  had  strayed  from 
his  enclosure,  and  therefore  he  did  not  suffer  him  to  run  at 
large.     This  term,  in  the  law,  implies  permission. 

The  corporation  had  wilfully  neglected  the  performance  of  a 
duty  imposed  by  the  statute.  The  other  party  had  not  violated 
the  law.  Hence,  the  omission  to  fence  created  a  liability  on 
the  part  of  the  railroad  company. 
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The  statutes  referred  to  are  not  so  inconsistent  and  repug- 
nant that  one  repeals  the  other  by  necessary  implication.  The 
mere  enactment  that  owners  of  domestic  animals  shall  not 
permit  them  to  run  at  large,  does  not  supply  or  supersede  the 
necessity  for  the  police  regulation,  which  requires  railroad 
corporations  to  fence  their  roads.  The  regulation  is  needed 
for  such  an  instance  as  the  present. 

We  know  that  horses  and  cattle  often  escape  from  the  en- 
closure of  the  owner,  notwithstanding  the  utmost  care,  with- 
out his  knowledge  and  consent,  and  when  all  reasonable  efforts 
may  be  made  to  prevent  it. 

The  legislature  certainly  never  intended  to  repeal  a  wise  and 
beneficent  law,  so  necessary  to  the  protection  of  the  property  of 
the  citizen,  and  license  these  corporations  to  destroy  it,  with 
impunity. 

The  existence  of  both  these  statutes  was  recognized  by  this 
•court  in  C.  and  N.  W.  Railway  Co.  v.  Harris,  54  111.  528. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  B.  Smith  et  al. 

V. 

Joseph  Allen. 

1.  Chancery  JURISDICTION — relief  against  judgment  at  law.  Cliancerj' 
-will  not  relieve  against  a  judgment  at  law  ou  the  ground  of  its  being  con- 
trary to  equity,  unless  the  defendant  in  the  judgment  was  ignorant  of  the 
■fact  in  question  pending  the  suit,  or  it  could  not  have  been  received  as  a 
defense,  or  unless  he  was  prevented  from  availing  himself  of  the  defense 
by  fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed  with  negli- 
gence or  fault  ou  his  part. 
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2.  Same — nccident — negligence.  On  bill  to  set  aside  a  judgment  at  law, 
and  for  a  new  trial,  on  the  ground  that  the  defendant  had  a  defense  to  all  ex- 
cept nominal  damages,  and  was  prevented  from  making  the  defense  on 
the  ground  of  accident,  it  appeared  that  the  party,  at  the  time  of  the  ren- 
dition of  the  judgment,  was  necessarily  absent  at  another  court,  and  there 
prepared  an  affidavit  for  a  continuance,  which  he  sent  to  his  attorney,  but 
that  the  clerk  omitted,  by  accident,  to  attach  his  seal  to  the  jurat,  so  that 
the  same  could  not  be  used:  Held,  that  the  bill  was  deficient  in  not  show- 
ing with  distinctness  that  the  complainant  had  employed  an  attorney  to 
appear  for  him  in  tlie  case,  and  in  failing  to  show  that  any  motion  was 
made  for  a  continuance,  or  that  any  pleas  were  filed  in  the  case.  It  failed 
to  show  that  complainant  had  used  due  diligence  in  trying  to  prevent  the 
recovery. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

Mr.  James  McCartney,  for  the  plaintiffs  in  error. 
Messrs.  Cope  &  Boyles,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  by  Allen,  the  defendant,  against 
Smith,  the  plaintiff  in  a  judgment  at  law  recovered  at  the 
April  term,  1870,  of  the  Clay  county  circuit  court,  praying 
that  the  judgment  be  set  aside,  a  new  trial  granted,  and  for 
an  injunction.  The  defendants  below  filed  a  demurrer  to  the 
bill,  which  the  court  ordered  stricken  from  the  files,  the  bill 
to  be  taken  as  confessed,  and  a  final  decree,  granting  the 
prayer  of  the  bill;  from  which,  error  was  brought  to  this 
court,  and  several  errors  are  assigned.  The  only  error  assigned 
•which  will  be  considered,  is  that  of  striking  the  demurrer 
from  the  files  and  involving  the  sufficiency  of  the  bill. 

The  rule  in  this  class  of  cases  is,  that  chancery  will  not  re- 
lieve against  a  judgment  at  law,  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  defendant  in  the  judgment  was 
ignorant  of  the  fact  in  question  pending  the  suit,  or  it  could 
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not  have  been  received  as  a  defense,  or  unless  he  was  pre- 
vented from  availing  himself  v.f  the  defense  by  fraud  or 
accident,  or  the  act  of  the  opposite  party,  unmixed  with  neg- 
ligence or  foult  on  his  part.  Foster  v.  Wood,  6  Johns.  Ch.  89; 
3Iarine  Ins.  Co.  v,  Hodson,  7  Cranch,  332;  Wieyich  v.  De  Zoya 
et  al.  2  Gilm.  385 ;  Ballance  v.  Loomis  et  ol.  22  111.  82. 

The  cause  of  action  upon  which  the  judgment  at  law  was 
rendered,  was  an  executory  contract  for  the  sale,  by  Allen  to 
Smith,  of  100  head  of  cattle,  to  be  delivered  at  a  particular 
place,  at  $16  per  head.  Allen  admits  in  his  bill  a  breach  of 
the  contract,  but  alleges  that  they  would  have  been  Avorth,  at 
the  time  and  place  of  delivery,  no  more  than  Smith  agreed  to 
pay  for  them.  He  does  not  allege  that  no  part  of  the  purchase 
money  had  been  paid  by  Smith.  The  alleged  defense  went 
only  to  the  amount  of  damages. 

The  grounds  of  application  to  a  court  of  chancery  set  forth, 
are,  that  a  circuit  court  was  in  session  in  Hamilton  county  at 
the  same  time  of  that  in  Clay  county,  where  the  judgment 
was  obtained,  and  that  Allen  was  a  party  to  two  important 
suits  pending  for  trial  in  the  Hamilton  circuit  court,  in  one 
of  which  he  was  plaintiif  and  in  the  other  defendant,  and  was 
a  necessary  witness  in  both ;  and,  because  he  could  not  attend 
both  courts,  the  bill  alleges  that  he  caused  an  affidavit  to  be 
prepared  and  forwarded  to  his  attorney  at  Louisville,  Clay 
county,  where  the  court  was  in  session,  for  the  purpose  of  ob- 
taining a  continuance  of  said  cause  in  the  Clav  circuit  court; 
which  affidavit  set  forth  the  facts  relating  to  the  suit  in  Hamil- 
ton county,  and  having  such  important  business  at  the  court 
in  the  latter  county  as  prevented  his  attendance  at  that  term 
of  the  court  in  Clay  county;  that  he  was  duly  sworn  to  the 
affidavit  by  the  clerk  of  the  circuit  court  of  Hamilton  county, 
but,  by  mistake,  the  said  clerk  omitted  to  place  his  seal  to 
the  jurat,  "by  reason  of  which  omission  or  mistake  of  said 
clerk  said  affidavit  was  deemed  insufficient,  and  judgment  was 
rendered  against  complainant,  as  aforesaid,  by  reason  of  the 
mistake  of  said  clerk,  as  aforesaid." 
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The  bill  does  not  allege  with  that  distinctness  requisite  to 
admit  proof  of  the  fact  that  the  complainant  had  ever  re- 
tained or  employed  any  attorney  to  appear  for  him  in  that 
case;  nor  does  it  appear  that  any  motion  was  made  for  a  con- 
tinuance, or  that  the  affidavit  was  ever  presented  to  or  passed 
upon  by  the  court.  If  an  attorney  had  appeared  and  filed 
pleas,  the  case  could  not  have  been  disposed  of  by  default 
until  reached  upon  regular  call  of  the  docket.  In  such  case, 
if  the  motion  had  been  promptly  made,  there  might  have 
been  time,  before  the  case  was  reached,  for  an  amendment  by 
getting  the  seal  attached ;  or  the  court,  u])on  discovering  the 
mistake,  might,  in  its  discretion,  have  suspended  proceedings 
for  the  purpose  of  the  amendment.  As  the  case  is  presented 
by  the  bill,  the  accident  of  omitting  the  seal,  and  its  results, 
do  not  appear  to  be  unmixed  with  the  negligence  or  fault  of 
the  defendant  in  the  judgment. 

The  bill  is  insufficient.  The  decree  of  the  court  below 
must  be  reversed  and  the  cause  remanded,  with  leave  to  de- 
fendant in  error  to  amend  his  bill. 

Decree  reversed. 


Adam  McCullom 

V. 

Abraham  Chidester,  Admr.  etc. 

1.  Nuncupative  will — wMtker  personalty  devised  titer eby  is  subject  to 
the  payment  of  debts.  A  testator,  by  a  nuncupative  will,  whicli  was  reduced 
to  writing  and  probated  as  required  by  the  statute,  bequeathed  his  personal 
property  to  a  person  named.  The  deceased  died  seized  of  unincumbered 
real  estate  sufficient  to  pay  his  debts,  of  which  he  made  no  devise:  Hetd, 
that  the  legatee  in  the  will  took  the  personalty  as  au  absolute  couyeyance 
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discharged  from  tlie  payment  of  the  debts.  Where  there  is  a  bequest  of  the 
personalt3%  and  realty  remains,  of  which  tliere  is  no  devise,  creditors  of  the 
estate  must  first  resort  to  sucli  realty. 

2.  JuKisDiCTiON  IN  CHANCERY — defense  at  law.  The  legatee  iu  the  will 
was  duij'  appointed  executrix  by  the  proper  court,  and  executed  bond 
with  security,  which  was  approved,  and  she  took  possession  of  the  per- 
sonal property.  Afterwards,  her  letters  were  revoked,  and  an  administra- 
tor de  bonis  non  was  appointed,  who  brought  suit  on  the  bond  of  the 
executrix.  The  surety  on  the  bond  filed  a  bill  in  chancery  to  restrain  the 
prosecution  of  the  suit:  Held,  that  the  bill  could  not  be  maintained,  as 
the  defense  was  good  at  law.  The  act  of  the  executrix  in  taking  posses- 
sion of  the  persoualtj%  and  using  it  as  her  own,  could  not  be  deemed  in 
law  a  devastavit,  so  as  to  authorize  a  suit  on  the  bond.  Her  neglect  to 
sell  the  property  and  apply  the  proceeds  to  the  payment  of  debts — the 
same  being  vested  iu  her  by  the  will,  and  there  being  sufficient  realty  not 
charged  with  any  legacy  to  pay  the  debts — could  not  be  construed  into 
mismanagement  or  waste  of  the  estate. 


Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  Richard  S.  Canby,  Judge,  presiding. 

Mr.  B.  B.  Smith,  and  Messrs.  Hogle  &  Chesley,  for  the 
plaintiff  in  error. 

Messrs.  Cope  &  Boyles,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  object  of  the  bill  in  this  case  was  to  enjoin  the  further 
prosecution  of  a  suit. 

The  first  question  to  be  determined  is,  had  the  complain- 
ant the  right  to  seek  relief  in  chancery? 

The  facts  disclosed  are,  that  one  Kinnaman  made  a  nuncu- 
pative will,  which  was  reduced  to  writing  and  probated  as 
required  by  the  statute;  that  he  gave  his  personal  property  to 
Rowena  Weir,  who  was  duly  appointed  executrix  by  the  proper 
court,  and  executed  bond  with  security;  that  the  bond  was 
approved,  and  she  took  possession  of  the  personal  property; 
tliat  afterwards  her  letters  were  revoked,  and  defendant  in 
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error  was  appointed  administrator  de  bonis  non;  that  the  de- 
ceased died  seized  of  unincumbered  real  estate  of  the  value  of 
$2000;  that  debts  to  the  amount  of  $241  had  been  probated 
against  the  estate;  and  that  suit  had  been  commenced  upon 
the  bond  by  the  administrator  de  bonis  non  against  the  com- 
plainant as  surety. 

There  was  no  necessity  to  invoke  the  aid  of  chancery.  The 
facts  presented,  if  a  defense  at  all,  constituted  a  good  defense 
at  law.  The  nuncupative  will,  if  good  and  available  in  law, 
vested  the  personalty  in  Eovvena  Weir.  It  was  an  absolute 
conveyance  of  such  property.  In  taking  ])Ossessiou  of  it,  and 
in  failing  to  appropriate  it  to  the  payment  of  the  debts  of  the 
deceased,  she  committed  no  breach  of  her  bond,  provided  thei-e 
was  property  sufficient  to  satisfy  the  debts. 

Her  acts  in  taking  possession  of  and  usiug  her  own  ])r()perty 
could  not  be  deemed  in  law  a  devastavit,  so  as  to  autlioi-ize  a 
suit  upon  the  bond.  A  devastavit  must  arise  from  direct 
abuse,  maladministration,  or  neglect.  The  appropriation  of 
the  property  to  her  own  use,  which  was  given  to  her  bv  the 
will,  was  no  wilful  waste  of  it.  The  neglect  to  sell  and  apply 
the  proceeds  in  payment  of  the  debts,  if  the  property  was 
vested  in  her  by  the  will,  could  not  be  construed  into  mis- 
management or  neglect  of  the  estate. 

What,  then,  was  the  effect  of  the  will?  Did  it  bequeath 
the  personal  property  to  Rowena,  subject  to  the  payment  of 
debts?  Does  the  law  authorize  a  nuncupative  will  only  that 
the  promise,  which  affords  hope  and  expectation,  may  be  sud- 
denly blighted?  Under  such  construction,  one,  in  extremis, 
could  not  bequeath  a  valued  memento  to  a  much  loved  friend, 
though  he   might  have   millions  with  which  to  pay  his  debts. 

We  have  been  referred  to  no  authority  bearing  upon  the 
question  under  discussion,  and,  after  a  diligent  examination, 
have  been  enabled  to  find  none. 

It  is  a  universal  maxim  that  the  design  and  intent  of  the 
framers  of  the  law  shall  prevail.  It  is  our  duty  to  ascertain 
the  object  and  meaning  of  the  statute,  from  the  act  itself  and 
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from  other  acts  in  pari  materia.  The  interpretation  should 
never  lead  to  an  absurdity  nor  defeat  the  object  of  the  law. 

Ordinarily  the  personal  property  of  a  deceased  is  the  primary 
fund  for  the  payment  of  debts;  but,  unless  in  this  particular 
case  the  provisions  of  the  statute  are  to  be  regarded  as  having 
modified  the  rule,  then  the  statute  as  to  nuncupative  wills  will 
often  be  inoperative,  though  the  deceased  may  leave  propertv 
sufficient  to  fulfil  his  will  as  well  as  to  satisfy  his  creditors. 

Here  is  real  estate  of  the  value  of  ten  times  the  amount  of 
the  debts,  chargeable  with  no  legacy,  unincumbered  and  liable 
to  be  converted  into  money  by  the  most  summary  proceedings. 
The  creditors  are  in  no  danger  of  loss,  or  even  of  delay,  bv 
compelling  them  to  rely  upon  the  sale  of  the  realty,  for  the 
money  can  be  realized  by  a  sale  of  it  almost  as  readily  as  by 
the  sale  of  the  personalty.  On  the  other  hand,  grant  to  the 
creditors  the  right  first  to  resort  to  the  personalty,  and  the 
devisee  is  deprived  of  all  benefit  under  the  will,  and  the  in- 
tention of  the  testator  is  entirely  frustrated.  A  rule  of  law 
which  has  no  application,  by  reason  of  the  facts,  should  not 
operate  such  marked  injustice.  In  the  one  view,  the  intention 
of  the  testator  and  the  object  of  the  statute  may  both  be  pre- 
served, and  the  creditors  fully  satisfied  without  expense  or 
unreasonable  delay.  In  the  other  view,  without  being  neces- 
sary for  the  protection  of  creditors,  the  devisee  is  deprived  of 
her  bequest,  given  by  authority  of  law,  and  the  will  is  disre- 
garded. 

Courts  should  never  be  driven  to  a  construction  which  leads 
to  an  absurdity,  confounds  the  law  and  thwarts  the  intention. 

What  is  the  object  of  the  statute?  Its  own  language  affords 
the  answer:  "A  nuncupative  will  shall  be  good  and  available 
in  law  for  the  conveyance  of  personal  property  thereby  be- 
queathed." It  transfers  the  property  from  one  use  to  another. 
What  was  the  intention  of  the  testator?  It  was  to  give  his 
personal  property  to  the  devisee.  We  know,  then,  the  pur- 
pose of  the  law  and  the  design  of  the  giver.  They  must  be 
effected  if  consistent  with  the  rules  of  law.     INo  principle  of 
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law  is  violated,  in  this  case,  by  strict  fulfilment  of  the  object 
and  intent,  for  ample  provision  exists  for  all. 

It  is  the  general  rule  that  the  personal  estate  shall  be  pri- 
marily applied  in  discharge  of  the  personal  debts  of  the  testa- 
tor, but  it  may  be  exempted  by  express  words  or  manifest 
intention.  Bacon's  Abridg.  title  Executor,  Lib.  2.  The  ex- 
emption may  be  manifested  by  plain  intention  or  by  making 
of  the  personalty  a  specific  legacy. 

In  Burton  v.  KnowUon,  3  Ves.  107,  the  testatrix  devised  all 
her  freehold,  lands  and  tenements  to  trustees  to  sell  and  con- 
vey, and  with  the  money  to  pay  off  and  discharge  the  debts, 
and  bequeathed  the  rest  and  residue  of  her  personal  estate, 
specifically,  to  a  person  named.  It  was  held  that  the  personal 
estate  was  exempted  from  the  payment  of  debts. 

See  also  Milnes  v.  Slater,  8  Ves.  295. 

In  Fenwick  v.  Chapman  et  al.  9  Peters,  461,  it  was  held  that 
a  testatrix  may  charge  her  real  estate  with  the  payment  of 
her  debts  so  as  to  make  the  manumission  of  her  slaves  effec- 
tive without  prejudice  to  creditors,  and  that  the  words,  "after 
my  debts  and  funeral  expenses  are  paid,  I  devise  as  follows," 
amount  to  such  a  charge. 

The  law  of  Maryland  permitted  the  manumission  of  slaves 
if  it  should  not  be  in  prejudice  of  creditors.  The  slaves  were 
in  the  will  declared  to  be  free  after  the  death  of  the  testatrix. 
It  was  in  proof  that  the  deceased  left  real  estate  more  than 
sufficient  to  pay  the  debts,  and  it  was  held  that  the  creditors 
must  look  to  the  real  estate  for  the  payment  of  their  debts. 

In  the  case  at  bar  the  testator  indicated  most  unmistakably 
his  intention  to  exempt  his  personal  estate  from  the  pavment 
of  his  debts,  and  this  intention  should  be  carried  into  effect. 

There  is  another  rule  in  equity  which  has  direct  application 
to  the  facts  of  this  case. 

Where  one  claimant  has  more  than  one  fund  to  which  to 
resort,  and  another  claimant  only  one,  the  first  claimant  shall 
resort  to  that  fund  upon  which  the  second  has  no  lien.  Story 
31— 63d  III. 
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Eq.  J.  sec.  558 ;  Trimmer  v.  Rayne,  9  Ves.  209 ;  Aldrieh  v. 
Cooper,  8  Ves.  382 ;  Selby  v.  Selby,  4  Russ.  Eng.  Ch.  336. 

It  is  provided  in  the  statute  that  when  it  can  be  ascertained 
that  the  personal  estate  of  any  testator  is  insufficient  to  pay 
the  just  claims  against  the  estate,  and  there  shall  be  any  real 
estate  to  which  he  had  claim  or  title,  the  same  may  be  sold, 
when  a  just  and  true  account  of  the  personal  estate  shall  have 
been  made. 

In  this  case  the  personal  estate  has  been  disposed  of,  subject 
to  the  payment  of  debts,  if  the  real  estate  prove  insufficient. 
A  just  and  true  account  may,  therefore,  be  rendered  of  it  by 
the  administrator,  within  the  sense  and  spirit  of  the  statute. 

We  think  that  the  creditors  should  first  exhaust  the  real 
estate ;  and  in  this  way  the  entire  law  is  maintained,  the 
rights  of  all  parties  are  preserved,  and  the  disposition  of  his 
personal  property  by  the  deceased  is  firmly  fixed. 

As  the  defense,  however,  was  ample  at  law,  the  decree  of 
the  court  sustaining  the  demurrer  to  the  bill  is  affirmed. 

Decree  affirmed. 


John  A.  Kleeman 
David  Frisbie  et  al. 


1.  Assignment — defense  against  assignee  lefore  maturity.  A  promissory 
note  being  negotiable  paper,  an  assignee  of  it  before  maturitj',  withont  no- 
tice and  for  a  valuable  consideration,  will  take  it  unaffected  by  any  defense 
of  usury  not  appearing  on  the  face  of  the  note.  But  this  rule  applies  only 
to  the  assignment  of  negotiable  securities. 
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2.  Same — of  deed  of  trust — assignee  takes  subject  to  all  equitable  defenses. 
When  negotiable  paper  is  secured  by  a  mortgage  or  deed  of  trust,  the  as- 
signment of  the  first  carries  with  it  the  security,  but  this  is  true  ouly  in 
equity.  And  as  to  such  securitj^  the  assignee  takes  subject  to  all  defenses 
and  equities  existing  between  the  original  parties. 

3.  Same.  The  complainant  gave  his  promissory  note  to  A  for  $6900, 
and  executed  his  deed  of  trust  on  land  to  secure  its  payment.  Before  its 
maturity,  A  assigned  the  note  and  deed  of  trust  to  B,  the  defendant,  wlio 
was  an  innocent  purchaser,  without  notice  of  any  defense.  After  maturity, 
the  holder  was  proceeding  to  have  the  trustee  sell  under  the  deed  of  trust, 
when  the  complainant  filed  his  bill  for  an  injunction,  alleging  that  the  note 
was  given  for  the  balance  of  the  purchase  money  due  on  the  land  and  a 
large  amount  of  usurious  interest;  that  all  of  the  note,  except  $2700,  was 
made  up  of  such  usury,  and  offered  to  pay  the  $2700,  and  prayed  for  the 
cancellation  of  the  deed  of  trust  as  to  the  residue.  The  court  below  dis- 
solved the  injunction  on  motion,  and  dismissed  the  bill:  jBeZd,  that  the 
court  erred  in  dismissing  the  bill;  that  the  assignee  took  tlie  security  sub- 
ject to  the  same  equities  it  was  subject  to  in  the  hands  of  the  assignor. 

4.  Same — cliose  in  action.  A  deed  of  trust,  like  a  mortgage,  is  a  mere. 
chose  in  action,  and  is  assignable  neither  by  our  statute  nor  at  the  common, 
law,  so  as  to  pass  the  legal  title. 

Appeal  from  the  Circuit  Court  of  Washington  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  L.  M.  Phillips,  and  Mr.  A.  Watts,  for  the  appellant. 

Mr.  P.  E.  HosMEE,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  sets  up  that,  on  the  16th  day  of  April, 
1869,  the  complainant  executed  his  promissory  note  to  Albert 
N.  Denton  for  the  sum  of  $6900,  payable  four  years  after  date, 
with  ten  per  cent  interest  payable  semi-annually,  and  that,  to 
secure  the  payment  of  the  same,  he  at  the  same  time  executed 
his  deed  of  trust  of  a  certain  half  section  of  land,  giving  to 
the  trustee,  in  case  of  default  in  payment  of  the  note  or  any 
interest  thereon,  power  to  make  sale  of  the  land  for  the  pay- 
ment thereof;  that  said  note  was  given  for  the  balance  of  the 
2)urchase  money  of  said   land  purchased  by  the  complainant 
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from  Denton  in  1866  and  usurious  interest  thereon;  that  all 
except  $2700  of  the  note  was  made  up  of  such  usurious  in- 
terest ;  that  the  note  had  been  sold  and  assigned  to  defendant, 
Coleman  ;  that  the  trustee  threatened  to  proceed  under  the 
trust  deed  to  sell  for  an  arrear  of  interest. 

The  bill  offers  to  pay  the  $2700,  and  prays  for  an  injunction 
to  restrain  the  trustee  from  selling  to  satisfy  any  larger  amount 
than  that  sum,  and  that  the  deed  of  trust  may  be  cancelled. 

The  court  below,  on  motion  of  the  defendants,  dissolved  the 
injunction  which  had  been  issued  in  the  case,  and  dismissed 
the  bill  without  its  having  been  brought  on  for  hearing,  and 
the  only  question  made  on  the  record  by  the  parties  is  as  to 
the  propriety  of  the  action  of  the  court  in  dissolving  the  in- 
junction. 

The  bill  was  a  sworn  one;  there  is  no  opposing  evidence, 
save  as  to  the  purchase  of  the  note  for  value  without  notice 
of  the  alleged  usury,  and,  as  we  must  take  it,  the  injunction 
w^as  dissolved  and  the  bill  dismissed  for  M^ant  of  equity  in  the 
bill;  and  so  the  question  presented  is,  Avhether  the  bill  makes 
a  case  for  relief,  as  against  the  defendant,  Coleman,  a  bona  fide 
purchaser  of  the  note  before  maturity,  without  such  notice. 

As  respects  the  note  itself,  it  being  a  negotiable  security, 
the  defendant,  Coleman,  took  that  unaffected  by  any  defense 
of  usury. 

The  deed  of  trust  in  this  case  was  no  more  than  a  mortgage. 
It  was  not  assignable  by  the  statute,  nor  by  the  common  law. 

The  assignment  of  the  note  carried  with  it  the  deed  of 
trust,  which  is  but  an  incident  to  the  principal  debt.  But  that 
is  true  only  in  equity.  The  deed  of  trust  was  a  chose  in  action, 
not  assignable  at  law,  but  only  assignable  in  equity.  As  to 
all  such  choses  in  action,  it  is  a  general  and  well  settled  prin- 
ciple, that  the  assignee  of  a  diose  in  action  takes  it  subject  to 
the  same  equity  it  was  subject  to  in  the  hands  of  the  assignor. 
Clute  V.  Robinson,  2  J.  R.  395;  Livingston  v.  Hubbs,  2  J.  Ch. 
E.  511 ;  Covel  v.  Tradesma7i's  Bank,  1  Paige,  131 ;  Willis  v. 
Twumbly,  13  Mass.  204. 
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Ill  0/ch  V.  Curnmings,  31  111.  188,  it  was  expressly  decided, 
in  a  case  like  the  present,  that  the  assignee  of  the  mortgage 
took  it  subieet  to  the  defense  -which  the  mortQ-agor  had  ag-ainst 
it  in  the  hands  of  the  assignor. 

It  is  conceded,  on  the  part  of  appellee's  counsel,  that,  if  the 
assignee  of  the  note  was  seeking  to  enforce  the  deed  of  trnst 
in  a  court  of  equity,  the  defense  of  usury  could  be  set  up,  and 
it  is  supposed  that  the  authority  of  the  case  last  cited  is  to  be 
confined  to  such  a  case,  where  the  assignee  is  invoking  the  aid 
of  a  court  of  equity  to  enforce  his  rights. 

But  we  are  unable  to  perceive  why  it  should  make  the  dif- 
ference claimed,  that  the  appellant  is  occupying  the  position 
of  actor,  instead  of  defendant. 

While  the  note  and  deed  of  trust  were  in  the  hands  of  Den- 
ton, the  payee  of  the  note,  Kleeman,  the  maker  of  the  same, 
would  have  had  an  undoubted  equity,  on  payment  of  the 
$2700,  or  whatever  might  be  the  true  balance  of  his  debt  for 
the  unpaid  purchase  money  with  six  per  cent  interest,  to  have 
the  deed  of  trust  cancelled  and  his  land  discharged  of  it.  He 
could  have  thus  rid  his  land  of  the  charge  upon  it  for  usuri- 
ous interest. 

The  defendant,  Coleman,  took  the  deed  of  trust  with  its  in- 
firmity. She  took  the  same  subject  to  every  defense  that  ex- 
isted against  it  in  the  hands  of  Denton. 

Kleeman,  the  maker,  could  not  be  prejudiced  by  the  assign- 
ment. As  said  by  Lord  Thurlow,  in  1  Veseyjun.  249,  the 
purchaser  of  a  chose  in  action  must  abide  by  the  case  of  the 
person  from  whom  he  buys,  and,  as  said  in  Livingston  v.  Hubbs, 
"he  took  it  subject  to  all  the  existing  rights  of  the  debtor,  and 
these  rights  could  not  be  varied  or  affected  by  the  assignment," 
etc.  » 

It  must  be  held  that  the  defendant,  Coleman,  has  no  other 
or  greater  rights  in  relation  to  this  deed  of  trust,  and  stands 
in  no  better  position,  than  Denton,  to  whom  it  was  given. 
The  case  before  us  is,  therefore,  to  be  considered  and  decided  ia 
the  same  manner  and  upon  the  same  grounds  as  it  would  have 
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been  had  the  bill  been  filed  against  Denton  himself.  And  as 
against  him,  we  have  no  doubt  the  bill  might  have  been 
maintained  at  any  time  before  the  assignment. 

AVe  think  the  court  erred  in  dissolving  the   injunction  and 
dismissing  the  bill. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Christian   Herkelkatii  et  al. 

V. 

James  M.  Stookey. 

1.  Chattel  mortgage — whether  in  fraud  of  creditors.  In  a  contest  be- 
tween the  mortgagees  in  a  chattel  mortgage  and  a  creditor  of  the  mort- 
gagor, turning  upon  the  validity  of  the  mortgage,  the  court  instructed 
the  jur}'  that  if  the  mortgage  was  made  to  hinder  and  delay  creditors,  it 
was  void,  even  though  the  mortgagees  had  just  claims  against  the  mort- 
gagor: 5dZd,  that  the  instruction  was  eri'oneous.  To  avoid  such  mortgage 
both  the  mortgagor  and  mortgagee  must  participate  in  the  fraudulent 
intent. 

2.  Same — instruction  as  to  circumstances  of  fraud — inference  of  law  from 
facts.  Where  a  chattel  mortgage  was  attacked  for  fraud  by  a  creditor  of 
the  mortgagor,  the  court  instructed  the  jury  that  "  if  the  mortgage  was 
made  by  a  father  to  two  of  his  sous,  in  the  night  time,  under  suspicious 
circumstances,  and  at  the  same  time  the  father  transferred  to  said  sons  all 
his  land  and  personal  property,  and  the  property  in  the  chattel  mortgage 
was  subject  to  be  consumed  or  destroyed  in  its  use  by  the  mortgagor,  these 
are  circumstances  from  which  the  jury  may  infer  that  the  transaction  was 
a  fraudulent  one:"  Held,  that  the. instruction  was  erroneous,  J?rs^,  because 
the  mortgage  was  given  to  several  other  persons  besides  the  two  sons, 
and,  secondly,  because  the  circumstances  named,  while  suspicious,  and 
proper  evidence  on  the  question  of  fraud,  do  not  raise  a  legal  infer- 
ence of  fraud.  They  should  be  considered  by  the  jur}^  with  all  the  evi- 
dence, and  the  jury  left  free  to  draw  their  own  inference  as  one  purely  of 
fact. 
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3.  Instruction — as  to  inference  of  facts.  Where  the  circumstances 
proved  are  of  such  a  character  that  the  law  itself  raises  a  presumption, 
the  court  may  properly  instruct  tlie  jury  to  draw  such  inference;  but 
where  one  party  proves  certain  facts  which  the  other  attempts  to  explain 
or  overcome  by  the  proof  of  other  facts,  the  jury  should  be  left  to  draw 
their  own  inferences,  without  anj^  intimation  from  the  court  as  to  what  it 
would  be  proper  to  infer  from  the  evidence  of  either  side. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Gillespie,  Judge,  prcvsiding. 

This  case  was  in  this  court  at  the  January  term,  1871,  and 
is  reported  58  111.  21. 

Messrs.  Kcerner  &  Dill,  for  the  plaintiffs  in  error. 

Mr,  Wm.  H.  Underwood,  and  Messrs.  Kase  &  Wilder- 
man,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  was  a  contest  between  the  mortgagees  in  a  chattel 
mortgage  and  a  creditor  of  the  mortgagor,  and  turned  on 
the  validity  of  the  mortgage.  The  court  instructed  the  jury, 
if  the  mortgage  was  made  to  hinder,  delay  and  defraud  cred- 
itors, it  was  void,  even  though  the  mortgagees  had  just  claims 
against  the  mortgagor.  If  this  instruction  had  been  so 
framed  as  to  require  both  the  mortgagor  and  mortgagees  to 
have  participated  in  the  fraudulent  intent  in  order  to  avoid 
the  mortgage,  it  would  have  been  unobjectionable.  The  jury, 
however,  would  probably  understand  such  an  instruction  as 
refei-ring  only  to  the  intent  of  the  mortgagor.  A  fraudulent 
intent  on  his  part  alone  would  not  vitiate  the  instrument. 
Ht'.^.sing  V.  McCloskey,  37  111.  351 ;  JEwing  v.  Bunkle,  20  ib. 
448. 

None  of  the  instructions  for  the  defendant  in  error  are  suf- 
oiently  explicit  in  this  respect.     The  second  is   objectionable 
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for  another  reason.  In  that  instruction  tlie  jury  are  told,  "if 
the  mortgage  was  made  by  a  father  to  two  of  his  sons,  in  the 
night  time,  under  suspicious  circumstances,  and  at  tlie  same 
time  the  father  transferred  to  said  sons  all  his  land  and  per- 
sonal property,  and  the  property  in  the  chattel  mortgage  Avas 
subject  to  be  consumed  or  destroyed  in  its  use  by  the  mort- 
gagor, these  are  circumstances  from  which  the  jurv  may 
infer  that  the  transaction  was  a  fraudulent  one." 

The  first  objection  to  tliis  instruction  is,  that  the  mortgage 
was  not  made  to  the  sons  alone,  but  to  them  and  to  several 
other  persons.  Another  and  fatal  objection  is,  that  while  the 
circumstances  named  in  the  instruction  may  be  suspicious, 
they  do  not  raise  a  legal  presumption  of  fraud.  They  are  to 
be  considered  in  connection  with  all  the  other  evidence,  and 
it  is  for  the  jury  to  determine,  from  the  entire  evidence,  what 
inference  is  to  be  drawn,  without  being  instructed  by  the  court 
as  to  what  weight  they  are  to  attach  to  any  particular  portion 
of  it.  When  the  court  says  that  a  certain  inference  may  be 
drawn  from  certain  facts,  if  proven,  most  juries  would  under- 
stand the  instruction  as  meaning  that  it  was  their  duty  to 
draw  such  inference.  The  instruction  would,  at  least,  indi- 
cate that  the  court  thought  it  highly  proper  the  inference 
should  be  drawn.  There  are  cases  in  which  such  an  instruc- 
tion would  not  be  improper,  but  under  our  system  of  practice 
in  this  State,  the  court  should  not  so  instruct,  except  in  cases 
where  the  alleged  circumstances  are  of  such  a  character  that 
the  law  itself  raises  the  presumption.  Where  one  party  proves 
certain  facts  which  the  other  attempts  to  explain  or  overcome 
by  the  proof  of  certain  other  facts,  the  jury  should  be  left  to 
draw  their  own  inferences,  without  any  intimation  from  the 
court  as  to  Avhat  it  would  be  proper  to  infer  from  the  evidence 
of  either  side. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


1872.]  Stokes  et  al.  v.  The  People.  48& 

Opinion  of  the  Court. 


Wesley  M.  Stokes  et  al. 

V. 

The  People  of  the  State  of  Illinois. 

1.  Recognizance— /o?/a7M7-e  of.  It  has  been  held  that,  under  our  stat- 
ute, tlie  forfeiture  of  a  recognizance  may  be  taken  at  a  term  of  court  sub- 
sequent to  that  at  which  the  prisoner  is  recognized  to  appear. 

2.  Same — variance  in  the  name  of  the  principal  in  the  tody  of  the  recogni- 
zance, and  as  signed  by  him — pleadings  and  proofs  in  that  regard.  In  a  pro- 
ceeding by  saVe /acias  on  a  forfeited  recognizance,  the  objection  that  tlie 
condition  of  the  recognizance  provided  for  the  appearance  of  "A.  M. 
Stokes,"  while  the  instrument  was  signed  by  "Wesley  M.  Stokes,"  is  obvi- 
ated by  the  averment  and  proof  that  Wesley  M.  Stokes  was  described  iu 
the  recognizance,  through  mistake,  as  A.  M.  Stokes,  and  that  the  true  in- 
tent and  meaning  of  the  recognizance  was  to  secure  the  appearance  of 
Wesley  M.  Stokes. 

3.  Same — when  execution  may  he  awarded.  It  was  held,  in  the  case  of 
Wheeler  v.  The  People,  39  111.  430,  that,  on  a  scire  facias  upon  a  joint  and 
several  recognizance,  where  service  is  had  on  one  or  more  of  thecoguizors, 
and  a  simple  return  of  nihil  as  to  the  rest,  execittion  may  be  awarded 
against  those  served  with  process.  But  that  case  does  not  go  to  the  extent 
of  authorizing  the  award  of  execution  without  service,  nor  is  there  any 
warrant  for  such  a  judgment  until  there  is  service  or  two  nihils  as  to  those 
against  whom  judgment  is  rendered. 

Writ  of  Ereoe  to  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Henry  &  Fouke,  for  the  plaintiflPs  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that,  in  December,  1869,  plaintiff  in  error,  Wesley 
M.  Stokes,  was  arrested  by  the  name  of  "A.  M.  Stokes,"  on  the 
charge  of  having  forged  the  name  of  one  Canlogue  to  an  order 
on  one  Schaul  for  $22  worth  of  goods,  which  he  obtained  on  the 
order.     On  an  examination  he  was  held  to  bail  in  the  sum  of 
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$500.  He,  with  Wm.  E.  Stokes,  entered  into  a  recognizance 
for  his  appearance  at  the  next  term  of  the  circuit  court  in  the 
sum  required.  In  the  body  of  the  recognizance  he  is  described 
as  "A.  M.  Stokes,"  but  he  signed  it  by  the  name  of  "Wesley 
M.  Stokes.-'  It  was  returned  to  the  circuit  clerk's  office,  and 
at  the  next  March  terra  he  was  indicted  by  the  name  of ''Wes- 
ley M.  Stokes,"  on  the  charge  of  forgery,  as  set  forth  in  the 
affidavit.  On  the  return  of  the  indictment  into  court,  bpil 
was  fixed  at  ^300,  and  a  capias  was  awarded  for  his  arrest,  but 
no  arrest  was  made. 

At  the  ensuing  August  term,  the  accused  and  his  bail  were 
called,  defaulted,  and  a  judgment  of  forfeiture  entered  against 
both  recognizors  on  the  bail  bond  entered  into  before  the  jus- 
tice of  the  peace,  and  a  scire  facias  was  awarded  against  the 
principal  and  surety.  A  sci.fa.  was  issued  to  the  next  term 
of  the  court,  and  returned  not  found  as  to  both  defendants, 
and  the  court  thereupon  awarded  execution  on  the  judgment 
of  forfeiture,  and  the  record  is  brought  to  this  court  on  error, 
and  a  reversal  is  asked. 

It  is  first  urged  that  a  forfeiture  of  the  recognizance  could 
only  be  had  at  the  term  at  which  the  accused  had  been  recog- 
nized to  appear,  and  that  the  court  had  no  jurisdiction  to  de- 
clare a  forfeiture  at  the  next  or  any  succeeding  term.  This 
question  was  settled  in  the  case  of  Norfolk  v.  The  People,  43 
111.  9,  where  it  was  held  that  a  forfeiture  of  a  recognizance 
might  be  taken  at  a  term  of  court  subsequent  to  that  at  which 
the  prisoner  w^s  recognized  to  appear.  In  this  there  was 
no  error. 

It  is  also  urged  that  there  was  no  recognizance  upon  which 
a  forfeiture  could  be  declared  against  Wesley  M.  Stokes  or 
W.  E.  Stokes,  as  the  recognizance  was  for  the  appearance  of 
A.  M.  Stokes. 

There  is  an  averment  in  the  scire  facias  that  Wesley  M. 
Stokes  was  described  in  the  recognizance,  through  mistake,  as 
A.  M.  Stokes,  and  that  the  true  intent  and  meaning  of  the 
recognizance  was  to  secure  the  appearance  of  Wesley  M.Stokes, 
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It  also  appears  that  AVesley  M.  Stokes  signed  the  recognizance 
in  Ills  proper  name. 

In  tlie  case  of  O'Brien  v.  The  People,  41  111.  456,  which  was 
similar  to  the  present,  it  was  held  that  the  mistake  in  the  name 
by  which  the  accused  was  described  in  the  recognizance  might 
be  obviated  by  averment  and  proof.  That  decision  was  based 
upon  the  cases  of  Graves  v.  The  People,  11  111,  542,  and  Garri- 
son V.  The  People,  21  111.  535.  These  cases  are  in  point,  and 
govern  the  case  at  bar. 

It  fails  to  appear  that  either  of  the  defendants  in  the  scire 
facias  was  served,  and  it  appearing  that  there  was  but  one 
nihil  as  to  either  of  them,  it  was  error  to  render  judgment 
awarding  execution.  If  it  was  based  on  the  case  of  Wheeler 
V.  I'/ie  People,  39  111.  430,  it  is  a  misconception  of  what  that 
case  decides.  It  was  there  said  that,  on  a  scire  facias  upon  a 
joint  and  several  recognizance,  where  service  is  had  on  one  or 
more  of  the  cognizors,  and  a  return  of  nihil  as  to  the  rest,  ex- 
ecution may  be  awarded  against  those  served.  It  was  there 
contended  that  judgment  could  not  be  rendered  against  those 
upon  whom  service  is  had  until  service  or  a  return  of  two 
nihils  against  the  others.  But  it  was  held  that  judgment 
might  be  rendered  that  execution  be  had  against  those  who 
were  served,  on  a  simple  return  o?  nihil  as  to  the  others.  This 
does  not  authorize  the  award  of  execution  without  service,  nor 
are  we  aware  of  any  case  that  would  warrant  such  a  judg- 
ment until  there  is  service,  or  two  nihils,  as  to  those  against 
whom  judgment  is  rendered. 

There  was  no  service  to  authorize  the  award  of  execution 
in  this  case,  and  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Adam  Knapp  et  al. 


George  Gass  et  al. 

1.  Partition — decree  of  sale  should  require  iwothirds  of  appraised  value 
to  be  bid.  Where  a  sale  of  premises  sought  to  be  partitioned,  is  ordered,  oa 
the  report  of  commissioners  that  partition  can  not  be  made  without  preju- 
dice to  the  interest  of  the  parties,  the  court  should  further  order  that  they 
shall  not  be  sold  unless  two-tliirds  of  their  appraised  value  be  bid,  or  a 
greater  sum,  and  it  is  error  to  order  a  sale  without  such  provision. 

2.  Same — report  should  show  that  commissioners  viewed  the  land,  or  had 
personal  knowledge.  In  a  proceeding  for  partition,  it  is  necessary  that  the 
report  of  the  commissioners  should  sliow  that  they  went  upon  the  land,  or 
that  they  had  such  a  personal  knowledge  of  it  as  to  make  a  personal  exam- 
ination unnecessary. 

3.  Same — decree  should  find  the  interests  of  all  the  parties.  The  statute 
requires  the  court,  in  decreeing  a  partition  of  lands,  to  ascertain  and  find 
in  its  decree  the  respective  interests  of  all  the  parties. 

4.  Same — right  of  homestead  as  against.  It  seems,  where  the  premises 
sought  to  be  partitioned  by  the  heirs  were  occupied  by  the  ancestor  at  the 
time  of  his  death,  as  a  homestead,  and  such  occupation  is  continued  bj'  his 
widow,  that  she  is  entitled  to  a  homestead  therein  to  the  value  of  $1000  as 
against  the  heirs  in  such  proceeding. 

5.  Chancery  practice — hearing  on  bill  and  answer.  On  bill  for  parti- 
tion by  certain  heirs  against  the  widow  and  other  heirs  of  a  common  an- 
cestor, the  widow,  in  her  answer,  stated  that  "she  is  entitled  to  her  dower 
in  the  premises  as  well  as  homestead."  The  cause  was  heard  without  rep- 
lication, and  a  decree  of  partition  rendered,  in  which  the  claim  of  home- 
stead was  not  noticed  or  nassed  upon :  Held,  that  the  answer  on  the 
bearing  must  be  taken  as  true,  and  that  the  allegation  of  a  homestead  right 
was  snflBcient. 

6.  Homestead — must  contribute  to  dower.  Where  a  widow  is  entitled 
to  dower  in  premises  of  which  partition  is  sought,  and  also  to  a  homestead 
right  therein,  the  latter  must  contribute  to  the  dower  as  well  as  the  other 

interests. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Messrs.  AYinkelman  &  Snydee,  for  the  plaintiffs  in  error. 
Mr.  James  F.  Dill,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  in  the  St.  Clair  circuit  court,  for 
partition  and  assig^nment  of  dower.  The  parties  complain- 
ant were  George  Gass  and  Margaret  Gass,  the  last  named  a 
daughter  of  Christopher  Knapp,  deceased.  The  defendants 
were  Anna  Maria  Knapp,  the  widow,  and  Adam  Knapp,  a 
minor,  John  Knapp,  an  adult,  and  others,  children  of  the  de- 
ceased. 

A  guardian  ad  litem  was  appointed  for  the  infant  defendant, 
who  filed  the  usual  answer  in  such  cases.  The  widow  put  in 
her  answer,  claiming  dower  and  homestead  in  the  premises. 
The  other  defendants  made  default.  No  replication  Avas  put 
in  to  the  answers. 

The  court  decreed  that  the  dower  of  the  widow  be  set  off  to 
her,  and  partition  made  according  to  the  respective  interests 
of  the  parties,  and  commissioners  were  appointed  to  carry  the 
decree  into  effect. 

The  commissioners  reported  they  were  unable  to  set  apart 
the  widow's  dower,  and  could  not  make  partition  of  the  land 
without  prejudice  to  the  interest  of  the  parties,  and  they  fur- 
ther reported  that  the  land,  being  sixty-two  38-100  acres  in 
the  northwest  corner  of  section  five,  in  town  one  south,  range 
seven  west,  was  of  the  value  of  three  thousand  seven  hundred 
and  fifty-two  80-100  dollars. 

This  report  being  approved  by  the  court,  a  jury  was  im- 
panelled to  assess  the  yearly  value  of  the  widow's  dower  in 
this  land,  and  they  estimated  the  same  at  fifty  dollars;  where- 
upon the  court  decreed  the  same  a  lien  on  the  premises,  and 
to  be  pa'd  on  the  first  days  of  January  and  July  of  each  year 
during  the  natural  life  of  the  widow.  The  court  further  or- 
dered a  sale  of  the  land  at  public  auction  to  the  highest  bid- 
der, subject  to  this  lieu^  fifteen  per  cent  of  the  purchase  money 


494  Knapp  ct  aL  v.  Gass  et  al.  [June  T.,. 

Opinion  of  the  Court. 

to  be  paid  in  cash,  and  the  balance  in  six  and  twelve  months, 
secured  by  note,  and  mortgage  on  the  premises. 

The  decree  also  required  the  sale  to  be  made  by  the  master 
in  chancery,  and  he  was  required,  on  receipt  of  the  purchase 
money,  to  pay  the  costs  and  charges  attending  the  suit  and  the 
sale,  "and  then  pay  to  the  said  Anna  Maria  Knapp,  as  ad- 
ministratrix," a  sum  sufficient  to  pay  the  debts  of  the  estate, 
"which  may  remain  after  the  exhaustion  of  the  personal  prop- 
erty belonging  to  the  estate,  and  distribute  and  pay  over  the 
balance  to  the  parties  to  this  suit  in  proportion  to  their  respect- 
ive interests  as  fixed  by  the  decree." 

From  this  decree  a  writ  of  error  is  prosecuted  by  the  defend- 
ants, who  make  the  point  that  the  court,  in  directing  a  sale  of 
the  land,  did  not  direct  that  it  should  not  be  sold  unless  two- 
thirds  of  its  value,  as  reported  by  the  commissioners,  was  bid 
therefor. 

That  this  point  is  well  taken  is  shown  by  section  2  of  the 
act  of  24tli  March,  1869,  which  is  as  follows:  If  the  com- 
missioners in  their  report  state  that  the  premises  can  not  be 
divided  without  manifest  prejudice,  etc.,  they  shall  also  state 
in  their  report  the  value  of  the  premises  under  oath,  "and  the 
court,  in  directing  the  sale  of  the  premises  as  is  now  provided 
by  law,  shall  further  order  that  said  premises  shall  not  be  sold 
unless  two-thirds  the  value  specified  in  the  commissioners'  re- 
port be  bid  for  the  premises  at  the  sale  thereof,  or  some  other 
sum  be  bid  therefor  greater  than  two-thirds  of  the  value  there- 
of, as  the  court,  in  its  discretion,  may  order."  Sess.  Laws 
1869,  p.  368. 

The  order  of  sale  authorizes  the  master  in  chancery  to  sell 
the  premises  at  public  auction  to  the  highest  bidder.  The 
policy  of  the  statute  is  too  obvious  to  require  comment,  and 
its  terms  are  mandatory — the  court  shall  further  order  that 
the  premises  shall  not  be  sold  unless  two-thirds  of  their  ap- 
praised value  is  bid,  or  a  greater  sum.  The  order  in  question 
directs  the  premises  to  be  sold  at  public  auction  for  what  they 
will  fetch,  no  matter  how  disproportionate  to  their  real  value. 
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It  is  no  sufficient  answer  to  this  point  to  saj^  that  the  court, 
on  the  coming  in  of  the  master's  report  of  the  sale,  will  not 
approve  it  unless  it  shall  appear  therefrom  the  bid  was  equal 
to  two-thirds  of  the  appraised  value  of  the  premises  sold. 
These  reports  are  made  usually  in  a  very  informal  manner,  not 
attracting  the  public  attention,  and  unless  the  notice  of  the 
court  is  specially  called,  the  fact  might  escape  observation. 
And  beside  this,  if  a  sale  be  made  contrary  to  the  statute,  and 
so  appearing  from  the  report,  it  but  increases  costs,  expenses 
and  delay  in  ordering  a  re-sale.  It  is  always  safest  and  best, 
in  such  and  in  all  cases,  to  conform  to  the  requirements  of  the 
statute. 

Anotlier  point  made  by  plaintiffs  in  error  is,  that  it  does  not 
appear  from  the  rejiort  of  the  commissioners  that  they  went 
upon  the  land,  or  that  they  had  such  knowledge  of  it  as  to 
render  a  jiersonal  examination  unnecessary. 

The  statute  is  explicit  on  this  point:  "The  commissioners 
shall  go  upon  the  premises,"  etc.,  (7766s  et  al.  v.  Allen,  27  111. 
11 9,)  unless  they  have  personal  knowledge  of  the  premises. 

Another  objection  to  the  decree  is,  that  the  court  did  not 
ascertain  from  the  evidence  on  the  default  of  the  adult  defend- 
ants, nor  by  confession  in  the  answers  of  those  who  appeared, 
and  declare  therefrom  the  rights,  titles  and  interests  of  all  the 
parties.  Section  8  of  the  Revised  Statutes  of  1845  makes  these 
requirements,  and  we  think  they  are  substantially  complied 
with  by  the  decree,  though  they  might  have  been  more  partic- 
ularly stated.  As  this  decree  will  be  reversed,  the  subsequent 
one  can  be  made  more  formal  and  particular. 

The  remaining  question  is  as  to  the  right  of  homestead  in 
the  widow. 

The  bill  alleges  that  Anna  Maria  Knapp,  the  widow,  was 
entitled  to  dower  in  the  land,  but  it  is  not  alleged  the  premi- 
ses were  the  residence  of  the  deceased  at  the  time  of  his  death. 
The  widow,  in  her  answer,  says  "she  is  entitled  to  her  dower 
in  the  premises  as  well  as  homestead." 
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No  replication  was  put  in  to  the  answer^  but  the  cause  was 
heard  by  the  court  and  a  final  decree  pronounced,  in  which 
the  claim  of  a  homestead  is  not  noticed  or  passed  upon. 

It  is  argued  now  that  there  were  no  facts  alleged  out  of 
which  the  right  of  homestead  could  arise,  but  a  claim  simply 
to  a  homestead  in  the  premises.  This  word  has  a  signification 
all  understand.  It  implies  the  land  was  owned  and  occupied 
by  the  deceased  as  his  home,  and  is  so  occupied  by  the  widow. 
The  fact  she  is  entitled  to  a  homestead  in  the  premises  is  not 
put  in  issue  by  the  complainant  in  the  mode  required  by  the 
rules  of  practice  in  cliancery,  and,  by  the  terms  of  the  statute, 
no  replication  having  been  filed,  the  answer  must  be  taken 
as  true. 

Failing  to  reply  to  the  claim  set  up  in  the  answer  is  an  ad- 
mission by  complainant  that  the  widow  had  a  homestead  right 
in  the  premises.  This  being  so,  we  are  of  opinion  it  should 
contribute  to  dower  as  well  as  the  other  property. 

For  the  reasons  given,  the  decree  is  reversed  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


George  Keller  et  al. 

V. 

Franklin  W.  Brickey 

1.  Placita — necefisity  thereof.  Where  the  record  in  the  court  below,  as 
shown  b\'  the  transcript  filed  in  tliis court,  contains  no  puieitaor  convening 
order  of  tlie  court,  so  that  it  does  not  appear  from  liie  transcript  before 
what  judge  the  cause  was  tried,  or  wliether  it  was  in  fact  lieard  before  the 
judge  who  appiars  to  have  signed  the  bill  of  exceptions,  such  defect  in  the 
transcript  is  ground  for  reversal. 
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2.  Same — absence  of,  in  the  transcript,  how  may  be  supplied.  The  attesta- 
tion of  tlie  clerk  imports  verit)',  and,  the  transcript  being  certified  to  this 
court  as  being  complete,  if  it  was  incomplete  the  appellee  should  have  ob- 
tained leave  and  caused  a  perfect  record  to  be  filed.  His  omission  to  do  80 
is  fatal. 

Appeal  from  the  Circuit  Court  of  Eandolph  county. 

Messrs.  Snyder  &  Dill,  and  Mr.  James  H.  Watts,  for  the 
appellants. 

Mr.  William  H.  Underwood,  and  Mr.  Amos  Watts,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  record  in  this  case  contains  no  placita  or  convening 
order  of  court.  It  does  not  appear  from  anything  in  it  before 
what  judge  the  cause  now  sought  to  be  reversed  was  tried,  or 
whether  it  was  in  fact  heard  before  the  judge  who  signs  the 
bill  of  exceptions.  This  defect  is  not  aided,  as  suggested  by 
counsel,  by  the  certificate  of  the  clerk. 

The  record  is  certified  to  us  as  being  complete,  and  the  at- 
testation of  the  clerk  thereto  imports  verity.  If  the  record 
is  incomplete,  the  appellee  should  have  obtained  leave  and 
caused  a  perfect  record  to  have  been  certified  to  us.  This  he 
did  not  do,  and  the  omission  is  fatal. 

The  case  falls  within  the  rule  announced  in  the  Planing  Mill 
iMmber  Co.  et  al.  v.  The  City  of  Chicago,  56  111.  304,  and  must 
be  governed  by  it. 

For  the  defect  in  the  record,  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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John  Telford  et  al.  Administrators,  etc. 

V. 

Susannah   Boggs. 


"Widow — election  to  take  other  property  in  lieu  of  specific  articles  allowed 
Jier.  In  this  case  the  specific  property  given  by  statute  to  the  widow  of  a 
deceased  person  was  regularly  appraised,  together  with  the  other  property 
of  the  estate,  and  she  executed  a  written  relinquishment  as  to  such  allow- 
ance and  elected  to  take  other  property,  equal  in  value  thereto,  at  its  ap- 
praised value,  which  she  received.  After  the  sale  of  the  property  relin- 
quished she  sued  the  administrator  for  a  larger  allowance,  and  recovered: 
Held,  that  there  was  no  basis  in  law  for  the  recovery,  the  proceedings 
under  which  the  personal  property  was  set  apart  to  the  widow  being 
regular,  and  the  evidence  failing  to  impeach  the  conduct  of  the  appraisers 
or  administrator  for  fraud,  and  that  she  was  concluded  by  her  election. 

Appeal  from  the  Circuit  Court  of  Marion  county;  tli& 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  appellants. 

t 
Mr.  R.  W.   Carpenter,  Mr.  D.  C.  Jones,  and  Mr.  John 
B.  Kagy,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Spruce  A.  Boggs  died  intestate  in  Marion  county,  leaving 
real  and  personal  estate.  Appellee  is  his  widow,  and  appel- 
lants administrators  of  the  estate.  Under  the  act  of  the  gen- 
eral assembly,  approved  February  11,  1847,  (see  Laws  1847, 
p.  168,)  the  appraisers  appointed  by  the  probate  court  listed 
in  due  form  all  the  specific  articles  and  items  mentioned  in 
the  first  section  of  that  act,  appraised  the  same,  placing  the 
valuation  in  an  appropriate  column,  opposite   the  article   or 
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item  specified.  The  whole  appraisement  of  personal  property, 
including  that  to  be  set  apart  for  the  widow,  being  completed, 
the  papers  were  left  by  the  administrators  with  the  widow  for 
some  three  or  four  days,  when  she  executed  an  instrument,  un- 
der her  hand  and  seal,  which  embodied  the  specified  articles, 
etc.,  and  their  appraised  value  and  amounts,  and  declaring 
that  she  thereby  relinquished  all  claim  to  the  articles  men- 
tioned in  the  appraisers'  estimate  of  specific  property  allowed 
her  for  herself  and  family,  the  aggregate  value  of  which,  as 
estimated,  is  $388.75,  and,  in  lieu  of  the  same,  she  desired  ta 
retain  the  following  articles  named  in  the  "  appraisement  bill 
of  personal  property"  of  said  S.  A.  Boggs,  deceased,  viz  r 
Then  followed  a  list  of  the  articles,  with  the  value  affixed  by 
the  appraisers. 

The  last  mentioned  property  was  set  apart  for  the  widow 
and  she  retained  it.  But  after  the  lapse  of  some  months,  and 
after  the  other  personal  property  was  sold  by  the  administra- 
tors, the  widow  summoned  them  to  appear  in  the  probate  court, 
and  claimed  a  larger  allowance.  The  case  was  heard  and  the 
proceeding  dismissed,  whereupon  she  appealed  to  the  circuit 
court  of  Marion  county.  There  the  case  was  tried  before  a 
jury,  who  returned  a  verdict  in  her  favor  for  $^0,  upon 
which  the  court,  overruling  a  motion  for  new  trial,  gave  judg- 
ment, and  the  administrators  bring  the  case  to  this  court  by 
appeal. 

There  is  no  basis  in  law  for  this  recovery.  The  proceeding, 
under  which  certain  personal  property  was  set  apart  for  ap- 
pellee, as  widow,  was  entirely  regular,  and  there  is  nothing  in 
the  evidence  to  impeach  the  conduct  of  either  the  appraisers 
or  administrators. 

The  third  section  of  the  act  above  mentioned,  provides 
that  "  the  appraisers  shall  make  out,  and  certify  to  the  court 
of  probate,  an  estimate  of  the  value  of  each  article  of  specific 
property  herein  allowed  to  the  widow." 

This  was  done.  The  fourth  section  then  declares  that  "  in 
case  the  widow  shall  desire  to  take  other  property,  in  lieu  of 
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that  above  specified,  she  shall  take  the  same  at  the  value 
affixed  by  the  appraisers." 

She  desired  to  take  other  property  in  lieu  of  that  specified ; 
was  allowed  to  do  so,  at  the  value  affixed  by  the  appraisers, 
and  has  ever  since  retained  it.  In  the  absence  of  fraud,  we 
must  hold  her  concluded  by  the  exercise  of  the  option  given- 
by  the  statute. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


Feedeeick  Schwaetz 

V. 

William  Lammers. 

New  trial — verdict  against  the  evidence.  lu  this  case  the  judgment  of 
the  court  below  is  reversed  because  the  verdict  of  the  jury  is  uot  sustained 
by  the  evidence. 

Appeal,  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Amos  Watts,  for  the  appellant. 

Mr.  William  Winkelman,  and  Mr.  D.  Hay,  for  the  ap- 
pellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

However  reluctant  we  may  be  to  disturb  the  finding  of  a 
jury,  we  are  compelled,  from  a  sense  of  justice,  to  reverse  the 
judgment  in  this  case. 
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The  plaintiff  proved  his  account  as  fully  and  clearly  as  it 
was  possible  to  do,  and  the  defendant  and  another  witness 
testified  that  plaintiff  owed  the  defendant  .^2000.  The  plain- 
tiff's account,  as  proved,  amounted  to  $914.81^  and  yet  the 
jury  found  a  verdict  for  defendant  for  $1. 

It  is  inconceivable  how  such  a  result  was  attained.  With  a 
literal  reliance  upon  the  evidence,  the  verdict  should  have 
been  for  defendant  for  $2000,  or  for  $1085.19— the  difference 
between  the  two  accounts. 

But  either  result  would  have  been  manifest  injustice  to 
plaintiff. 

He  had  received  flour  from  the  defendant  to  sell  upon  com- 
mission, from  April,  1869,  to  April,  1871,  and  had  made  fre- 
quent and  large  advancements  of  money  upon  the  flour.  He 
charged  the  defendant  with  the  cash  advanced,  and  freight 
paid  and  commissions,  and  credited  him  with  the  net  sales  of 
the  flour.  The  defendant  had  evidently  lost  upon  his  ship- 
ments, and  hence  the  indebtedness  of  plaintiff. 

The  defendant  repeatedly,  though  tacitly,  acknowledged  the 
correctness  of  plaintiff's  account  wlien  it  was  presented  to  him, 
urged  no  claim  against  it,  and  made  no  objections  to  it.  The 
pretended  set-off  is  brought  forward  for  the  first  time  upon  the 
trial. 

The  evidence  of  the  defendant  and  his  miller  does  not  com- 
mend it  to  our  judgment.  It  is  not  entitled  to  any  weight  in 
the  establishment  of  a  set-off.  It  is  to  the  effect  that  1460 
barrels  of  flour  were  shipped  to  the  plaintiff,  and  that  the  lat- 
ter owed  the  defendant  |2000.  No  price  is  fixed  ;  no  evidence 
adduced  to  establish  >the  rate  at  which  the  plaintiff  sold  the 
flour,  and  no  proof  to  indicate  the  terms  of  shipment,  or  the 
agreement  between  the  parties.  The  testimony  of  the  defend- 
ant is  singularly  deficient. 

The  fair  inference — indeed  the  irresistible  conclusion — from 
the  entire  record,  is,  that  the  defendant  was  credited  with 
the  flour   shipped  to    the  plaintiff;   that  money  was  lost  by 
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the  transaction,  which  loss  the  defendant   must  sustain  ;  and 
that  the  jjlaintiff  was  entitled  to  judgment. 

Upon  a  new  trial,  the  evidence  may  justify  a  different  con- 
clusion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  A.  Campbell  et  al. 

V. 

Maegaret  J.   Campbell  et  al. 

1.  Infants — should  be  served  icith  process.  In  order  that  a  decree  shall 
aflfect  infant  defendants,  they  must  be  served  with  process. 

2.  Same — wJmt  necessary  to  support  a  decree  against.  To  support  a  de- 
cree against  infants,  the  material  allegations  of  the  bill  must  appear  to 
have  been  proven,  either  by  the  finding  of  the  court  in  the  decree  or  by 
evidence  preserved  in  the  record. 

3.  Solicitok's  fee  taxed  as  costs.  In  a  suit  for  partition  a  decree  was 
entered  directing  a  sale  of  the  land,  and  that  the  commissioner  pay  the 
solicitor's  fee,  and  'the  report  of  the  commissioner  of  the  payment  of  such 
fee  was  approved.  The  decree  and  order  of  approval  were  made  prior  to  the 
act  of  1869  allowing  the  taxation  of  solicitors'  fees  in  such  cases,  and  was 
erroneous. 

Writ  of  Error  to  the  Circuit  Court  of  Wayne  county; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

Mr.  James  McCartney,  for  the  plaintiffs  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  chancery,  brought  against  the  plaintiffs 
in  error,  and  others,  as  the  heirs  of  John  A.  Campbell,  for  the 
partition  of  a  certain  tract  of  land. 
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The  bill  alleges  that  the  plaintiffs  in  error  were  minors.  A 
summons  was  issued  against  but  not  served  upon  them.  A 
guardian  ad  litem  was  appointed  for  them,  who  filed  a  formal 
answer. 

In  order  that  a  decree  shall  affect  infants,  they  must  be 
served  with  process.  Uickenbotham  v.  Blackledge,  54  111.  316; 
Fischer  V.  Fischer,  ib.  231. 

The  decree  against  the  plaintiffs  in  error  without  the  service 
of  process  upon  them  was  erroneous. 

There  is  no  proof  in  the  record,  nor  is  it  found  by  the 
decree,  that  the  ancestor  of  the  defendants  died  seized  of  the 
land,  or  that  the  defendants  had  any  interest  therein.  To 
support  a  decree  against  infants,  the  material  allegations  of 
the  bill  must  appear  to  have  been  proved,  either  by  the  find- 
ing of  the  court  in  the  decree  or  by  evidence  preserved  in  the 
record.     This  is  the  settled  and  familiar  rule  of  the  court. 

There  was  error  in  directing  the  commissioner  for  the  sale 
of  the  land  to  first  pay  out  of  the  proceeds  of  sucli  sale  the 
costs  of  the  suit,  including  attorney's  fees,  and  in  the  approval 
of  the  report  of  the  commissioner  of  the  payment  of  $25 
attorney's  fee.  The  statute  allowing  the  taxation  of  a  solici- 
tor's fee  in  proceedings  for  the  partition  of  real  estate,  was 
not  passed  until  1869,  some  time  after  the  decree  and  said 
order  of  approval. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  People  of  the  State  of  Illtnois  ex  rel. 
Henry  Booth, 

V. 

Charles  E.  Lipphstcott,  Auditor. 

Circuit  judges  op  Cook  county — salaries  of,  under  the  constitution  of 
1870.  The  circuit  judges  of  Cook  county  elected  under  the  constitutiou 
of  1870  were  entitled  to  receive  from  the  State,  until  the  adjournment  of 
the  first  session  of  the  general  assembly  after  the  adoption  of  such  con- 
stitution, a  salary  of  $1000  per  annum,  only,  as  provided  by  the  constitu- 
tiou of  1848. 

Mr.  W.  C.  GouDY,  for  the  relator. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  is  an  application  for  a  mandamus  against  the  auditor 
of  public  accounts,  in  which  one  of  the  circuit  judges  of  Cook 
county,  elected  under  the  new  constitution,  is  the  relator. 

The  petition  states  that  the  auditor  refuses  to  issue  his  war- 
rant on  the  treasurer,  in  payment  of  the  judicial  salary  of  the 
relator,  for  a  larger  sum  than  one  thousand  dollars  per  annum, 
and  claims  that  the  relator  is  entitled  to  payment  from  the 
State  at  the  rate  of  three  thousand  dollars  per  annum.  This 
is  the  only  question  presented  by  the  record. 

Under  the  constitution  of  1848,  the  salaries  of  circuit  judges 
were  one  thousand  dollars  per  annum.  Section  16  of  article  6 
of  the  new  constitution  fixes  their  salary  at  three  thousand 
dollars  per  annum  from  the  adoption  of  the  constitution  until 
otherwise  provided  by  law,  and  section  25  of  the  same  article 
provides  that  the  judges  of  the  superior  and  circuit  courts 
and  the  State's  attorney  of  Cook  county  ''shall  receive  the 
same   salaries,  payable  out  of  the  State  treasury,  as  is  or  may 
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be  paid  from  said  treasury  to  the  circuit  judges  and  State's 
attorneys  of  the  State,  and  such  further  compensation  to  be 
paid  by  the  county  of  Cook  as  is  or  may  be  provided  by  law." 

If  these  had  been  the  only  pi-ovisions  of  the  constitution 
touching  this  subject,  the  question  now  presented  would  have 
been  free  from  difficulty,  or,  rather,  no  question  could  have 
been  made;  but  section  21  of  the  schedule  reads  as  follows: 

"The  judges  of  all  courts  of  record  in  Cook  county  shall, 
in  lieu  of  any  salary  provided  for  in  this  constitution,  receive 
the  compensation  now  provided  by  law  until  the  adjournment 
of  the  first  session  of  the  general  assembly  after  the  adoption 
of  this  constitution." 

It  is  not  claimed  by  counsel  for  relator,  and  could  not  be 
reasonably  claimed,  that  these  different  provisions  of  the  con- 
stitution are  in  conflict.  The  last  is  simply  restrictive  of  the 
former,  by  defining  the  time  when  the  former  shall  take  effect. 

The  question,  then,  is  simply  this:  What  meaning  is  to 
be  attached  to  these  words  in  the  schedule:  "the  compensa- 
tion now  provided  by  law?" 

The  compensation  of  the  judge  of  the  circuit  court  of  Cook 
county,  as  provided  bylaw  when  the  new  constitution  was 
framed  and  adopted,  came  from  three  sources.  The  State  paid 
one  thousand  dollars  by  virtue  of  the  old  constitution.  The 
county  of  Cook  paid  fifteen  hundred  dollars  by  virtue  of  cer- 
tain acts  of  the  legislature.  In  addition  to  these  sums  there 
were  docket  fees  which  were  also  paid  by  virtue  of  certain 
legislative  enactments. 

Whether  under  the  provision  of  the  schedule  it  was  not  the 
intention  of  the  framers  of  the  constitution  to  require  the 
county  of  Cook  to  pay  to  each  of  the  circuit  judges  to  be 
elected  under  that  instrument  the  same  sum  from  the  county 
treasury  which  was  then  paid  to  the  circuit  judge,  until  the 
legislature  should  fix  a  new  rate  of  compensation  to  be  paid 
by  the  county  under  section  25  of  article  6,  is  a  question  about 
which  we  ought  not  to  express  an  opinion  in  a  suit  where  the 
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county  is  not  a  party.  We  may,  however,  remark  that  the  ar- 
gument in  favor  of  such  a  demand  against  the  county  seems 
incomparably  stronger  than  any  which  can  be  made  against 
the  State. 

If  it  is  true,  as  urged  by  counsel,  that  the  convention  could 
not  have  intended  the  new  circuit  judges  in  Cook  county 
should  receive  only  one  thousand  dollars  per  annum,  while 
otiier  circuit  judges  through  the  State  were  receiving  three 
thousand,  then  that  body  ii>tended  the  deficiency  to  be  sup- 
plied, as  it  had  hitherto  been,  by  docket  fees  and  the  payment 
from  the  county  treasury,  to  each  judge,  of  the  sum  given  by 
law  to  the  existing  judge,  until  the  legislature  should  fix  a 
new  sum  to  be  paid  by  the  county,  which  the  constitution  ex- 
pressly authorized  it  to  do,  and  which,  at  its  recent  session,  it 
has  done. 

However  this  may  be,  and  we  express  no  opinion  in  regard 
to  it,  Ave  can  see  no  ground  for  claiming  more  than  one  thou- 
sand  dollars  per  annum  from  the  State  treasury.  Language 
can  hardly  be  plainer  than  that  in  section  21  of  the  schedule 
on  this  point.  The  judges  of  Cook  county  are  to  receive  the 
compensation  now  provided  by  law  "  in  lieu  of  any  salary 
provided  for  in  this  constitution."  This,  in  terms  direct  and 
unambiguous,  cuts  off  all  claim  for  the  three  thousand  dollars 
given  by  the  constitution  to  other  circuit  judges,  and  confines 
them,  until  the  adjournment  of  the  first  session  of  the  general 
assembly,  to  the  compensation  already  fixed  by  law.  This 
compensation  was,  so  far  as  the  State  treasury  is  concerned, 
one  thousand  dollars. 

The  counsel  for  relator  sees  this  as  plainly  as  ourselves,  but 
he  claims  that  section  21,  when  itsays  "the  judges  of  all  courts 
of  record  in  Cook  county  shall,"  etc.,  means  the  judges  then 
holding  office,  and  not  those  to  be  elected  under  the  new  con- 
stitution. There  is  not  a  word  in  the  section  or  its  context  to 
justify  us  in  thus  changing  the  meaning  of  the  language  used. 
We  are  asked  to  interpolate  into  the  constitution  an  important 


1872.]  The  People  ex  rel.  v.  Lippincott.  507 

Opinion  of  the  Court. 

word  or  phrase.  We  have  neither  the  right  nor  the  disposi- 
tion thus  to  tamper  with  this  instrument,  or  construe  away  its 
provisions.  When  it  says  "the  judges  of  all  courts  of  record 
in  Cook  county,"  we  can  not  foist  a  new  word  into  the  text, 
and  make  it  read  "the  present  judges,"  or  "the  existing 
judges,"  or  "the  judges  now  in  office,"  there  being  nothing 
wliatever  in  the  context  to  justify  such  a  construction.  The 
constitution  was  framed  with  great  care,  and  we  must  suppose 
the  intention  of  its  makers  was  expressed  in  its  language  with 
ivccuracy  and  precision.  So  far  from  there  being  any  reason 
justifying  the  forced  construction  asked  for,  the  reason,  inde- 
pendently of  the  plainness  of  the  language,  would  be  the 
other  way.  This  construction  would  lead  to  an  inequality  of 
compensation  between  the  existing  judge  and  the  newly  elected 
judges  of  the  same  court,  and  whatever  difierences  the  con- 
vention may  have  been  disposed  to  authorize  the  legislature  to 
make  between  the  circuit  judges  of  Cook  county  and  those  of 
other  portions  of  the  State,  we  can  not  suppose  it  intended  to 
create  any  inequality  between  the  diiferent  judges  of  the  same 
court.  At  least  we  can  not  adopt  a  forced  construction  of  the 
language  of  the  constitution  in  order  to  reach  such  a  result. 

In  our  opinion  this  mandamus  can  not  be  awarded  without 
doing  violence  to  the  constitution,  and  must  therefore  be  de- 
nied. 

Mandamus  denied. 


508  Scott  et  al.  v.  The  People.  [June  T., 

Syllabus. 

Virgil  Scott  et  al. 

V. 

The  People  of  the  State  of  Illinois. 


1.  Indictment — construction  of  the  statute  requiring  the  names  of  wit- 
nesses to  be  indorsed  on  the  same.  Ou  a  mntiou  to  quash  an  iudictment  for 
murder  on  the  ground  that  the  names  of  the  witnesses  were  not  indorsed 
on  the  back  of  the  instrument,  it  appeared  that  the  names  of  the  witnesses 
were  indorsed  on  the  iudictment,  just  under  the  name  of  the  prosecuting 
attorney:  Sdd,  that  this  was  a  strict  compliance  with  the  statute  requir- 
ing the  foreman  of  the  grand  jury  to  note  on  the  indictment  the  names 
of  the  witnesses  upon  whose  evidence  the  same  was  found.  The  purpose 
of  the  requirement  is  notice  to  the  accused,  and  that  is  as  well  given  by 
writing  the  names  of  the  witnesses  on  one  part  of  the  paper  on  which  tha 
indictment  is  drawn  as  on  another. 

2.  The  names  of  the  witnesses,  on  whose  evidence  the  indictment  was 
found,  thus  noted  on  the  indictment,  being  legal  and  proper,  formed  a  suf* 
ficient  basis  for  the  examination,  on  the  trial,  of  others  whose  names  were 
not  written  on  the  indictment. 

3.  Dying  declarations — what  constitute.  Dying  declarations  are  such 
as  are  made  by  the  party,  relating  to  the  facts  of  the  injury  of  which  he 
afterwards  dies,  under  the  fixed  belief  and  moral  conviction  that  his  death 
is  impending  and  certain  to  follow  almost  immediately,  without  opportu- 
nity for  repentance,  and  in  tlie  absence  of  all  hope  of  avoidance;  when  he 
has  despaired  of  life  and  looks  to  death  as  inevitable  and  at  hand. 

4.  Same — of  the  foundation  necessary  for  their  admission  as  evidence.  la 
this  case,  the  deceased  having  been  informed  by  his  physician  that  lie  was 
in  a  critical  condition,  and  he  having  previously  said  that  he  was  "killed," 
and  was  "dying,"  and  he  died  from  the  wounds  some  four  or  five  hours 
after  they  were  inflicted,  which  statements  of  the  deceased,  with  all  the 
surrounding  circumstances,  indicated  that  he  was  fully  aware  of  his  con- 
dition, the  declarations  of  the  deceased  were  held  admissible  as  evidence 
against  the  accused. 

5.  Same — oftlie  objection  to  tliem  that  they  are  indefinite  or  not  pertinent 
to  the  issue — how  should  be  taken  advantage  of.  The  proper  foundation  for 
detailing  the  d}'ing  declarations  of  the  deceased  to  the  jury  having  thus 
been  laid,  the  defense,  in  order  to  take  advantage  of  the  objection  to  them 
that  they  were  indefinite  or  not  pertinent  to  the  issue,  should  have  moved 
to  exclude  them  from  the  consideration  of  the  jury. 
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6.  Alterations  in  the  transcript — tchether  tliey  will  be  recognized. 
Where  altt-ratious  in  the  transcript  of  a  record  are  noted  in  tlie  margia 
thereof,  and  apparently  in  a  different  handwriting  and  in  different  ink, 
in  the  absence  of  some  explanation,  or  statement  of  tlie  clerk  thai  he  made 
Buch  alterations,  tliis  court  will  refuse  to  recognize  them.  Wliere  such 
changes  are  found  on  the  transcript,  to  secure  their  recognition  there  must 
be  evidence  that  they  were  properlj'  made. 

Writ  of  error  to  the  Circuit  Court  of  Washington  coun- 
ty; the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Stoker,  Smith,  Merritt  &  Watts,  for  the  plain- 
tiffs in  error. 

Mr.  John  Mich  an,  State's  attorney,  Mr.  D.  C.  Jones,  and 
Mr.  H.  C.  GooDNOW,  for  the  people. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  plaintiffs  in  error  for  the 
murder  of  James  Phelps,  found  by  a  grand  jury  of  Marion 
county,  and  the  venue  was  changed  to  Washington  county. 
At  the  April  term,  1872,  a  trial  was  had,  resulting  in  a  ver- 
dict of  guilty  of  manslaughter  against  plaintiffs  in  error,  and 
fixing  the  terms  of  their  confinement  in  the  penitentiary.  A 
motion  for  a  new  trial  was  entered  and  overruled,  and  judg- 
ments rendered  upon  the  verdict.  And  the  record  is  brought 
to  this  court  and  various  errors  assigned. 

It  is  first  urged  that  the  court  below  erred  in  overruling 
the  motion  to  quash  the  indictment,  because  the  names  of  the 
witnesses  were  not  indorsed  on  the  back  thereof.  We  per- 
ceive no  force  in  this  objection  It  does  appear  that  the 
names  of  the  witnesses  on  behalf  of  the  prosecution  were  in- 
dorsed on  the  indictment,  just  under  the  name  of  the  prose- 
cuting attorney.  The  statute  has  made  it  the  duty  of  the 
foreman  to  note  on  the  indictment  the  names  of  the  witnesses 
upon  whose  evidence  the  same  shall  have  been  found.  In  this 
case  the  statute  was  strictly  pursued^  as  the  names  of  the 
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witnesses  were  noted  on  the  indictment.  The  manner  in 
which  they  were  noted  gave  notice  to  the  accused  as  effectual- 
ly  as  if  they  had  been  written  on  any  other  part  of  the  in- 
strument. The  purpose  of  this  requirement  is  notice  to  the 
accused,  and  it  is  as  well  given  when  written  on  one  part  of 
the  paper  upon  which  the  indictment  is  drawn  as  on  another. 

The  names  of  the  witnesses  thus  noted  on  this  indictment 
were  indorsed  in  a  legal  and  proper  manner,  and  formed  a 
sufficient  basis  for  the  examination  of  others  not  written  on 
the  indictment.  There  was,  therefore,  no  error  in  admitting 
the  evidence   of  other  witnesses  on  the  trial. 

It  is  next  urged  that  the  court  below  erred  in  admitting 
the  dying  declarations  of  deceased.  It  is  contended  that  the 
prosecution  did  not  lay  a  proper  foundation  to  authorize  such 
declarations  to  be  proved.  In  the  case  of  Starkeyv.  The  Peo~ 
pie,  17  111.  17,  this  court  reviewed  the  authorities  and  decided 
that  such  evidence  was  admissible.  The  court  there  laid  down 
the  rule  that  should  govern  their  introduction.  It  was  said, 
"the  principle  upon  which  such  declarations  are  admitted  is, 
that  they  are  made  in  a  condition  so  solemn  and  awful  as  to 
exclude  the  supposition  that  the  party  making  them  could 
have  been  influenced  by  malice,  revenge,  or  any  conceivable 
motive  to  misrepresent,  and  when  every  inducement,  emotion 
and  motive  is  to  speak  the  truth ;  in  other  words,  in  view  of 
impending  death  and  under  the  sanctions  of  a  moral  sense  of 
just  and  certain  retribution." 

"  Dying  declarations  are,  therefore,  such  as  are  made  hy 
the  party  relating  to  the  facts  of  the  injury  of  which  he  after- 
wards dies,  under  the  fixed  belief  and  moral  conviction  that 
his  death  is  impending,  and  certain  to  follow  almost  immedi- 
ately, without  opportunity  for  repentance,  and  in  the  absence 
of  all  hope  of  avoidance ;  when  he  has  dispaired  of  life,  and 
looks  to  death  as  inevitable  and  at  hand.  " 

The  same  rule  was  adopted  in  the  case  of  Barnett  v.  The 
People,  54  111.  325.  And  such  declarations  were  admitted  in 
the  case  of  Murphy  v.  Tlie  People,  37  111.  447,  under  this  rule. 
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Do  the  declarations  in  this  case  come  under  this  rule?  AVe 
think  they  do.  Deceased  was  informed  by  his  physician  that 
he  was  in  a  critical  condition.  He  had  previously  said  to  his 
pursuers  that  he  was  "killed,"  and  Avas  "dying."  And  he 
died  from  the  wounds  some  four  or  five  hours  after  they  were 
inflicted.  These  statements  and  all  the  surrounding  circum- 
stances indicate  that  he  was  fully  aware  of  his  condition. 
And  we  think,  under  the  strictest  rule  on  the  subject,  tiiese 
declarations  were  admissible. 

If  the  declarations  were  indefinite  the  defense  should  have 
moved  to  exclude  them  from  the  consideration  of  the  jury. 
The  proper  foundation  having  been  laid,  there  was  no  error 
in  permitting  them  to  be  detailed  to  the  jury,  subject  to  be 
excluded  if  not  definite  or  pertinent  to  the  issue. 

We  have  considered  these  declarations  as  though  the  ac- 
cused had  objected  to  their  admission  when  offered.  On  ex- 
amining the  transcript  we  find  the  objection  to  the  evidence  of 
the  physician  as  to  the  statements  of  deceased  noted  in  the 
margin,  apparently  in  a  different  handwriting  and  different 
ink  from  the  body  of  the  transcript.  We  also  find,  on  another 
page,  similar  notes  in  the  margin.  We  fail  to  find  any  state- 
ment of  the  clerk  that  he  made  any  such  alteration,  and  in 
the  absence  of  some  such  explanation  we  should  not  feel  it 
our  duty  to  recognize  such  alterations  in  the  transcript,  even 
if  the  declarations  had  been  inadmissible.  Where  such 
changes  are  found  on  the  transcript,  to  secure  their  recognition 
we  must  have  evidence  that  they  have  been  properly  made. 

But,  independently  of  the  dying  declarations,  the  evidence 
is  full  and  satisfactory  that  the  accused  were  guilty.  The 
attack  seems  to  have  been  premeditated  and  deliberately 
made;  to  have  been  atrocious  and  brutal  in  its  character;  to 
have  evinced  a  high  decree  of  malice.  Deceased  was  set 
upon  by  overpowering  numbers ;  assailed  with  clubs  and 
stabbed  with  a  knife,  and  seems  to  have  been  beaten  with  clubs 
by  different  persons  after  he  was  stricken  to  the  earth  and 
unable  to  arise,  and  this^  too,  when  he  implored  them  to  desist, 
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as  he  was  dying.  The  verdict  is  fully  sustained  by  the  evi- 
dence, and  we  fail  to  perceive  how  any  intelligent  jury,  on  such 
evidence   could  acquit. 

After  a  careful  examination  of  all  the  instructions,  we  fail 
to  find  any  error  in  giving,  refusing  or  modifying  them.  They 
state  the  law,  certainly  as  favorably  to  the  prisoners  as  they 
eould  ask.  There  was  nothing  in  them  calculated  to  mislead 
the  jury  to  the  prejudice  of  the  defense;  there  was  no  error, 
that  could  prejudice  plaintiffs  in  error,  in  the  law  as  announced 
to  the  jury,  nor  was  there  any  error  in  excluding  evidence 
offered  by  the  defense.  It  was  not  pertinent  to  the  issue,  and 
was  properly  rejected. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


George  Haemon 

V. 

Fenina  Harmon,  Administratrix  of  the  estate  of 
Absalom  Harmon,  deceased. 

1.  Voluntary  conveyance — who  may  avoid  it.  lu  the  absence  of  in- 
tenliou  to  defraud  creditors,  a  voluntary  bill  of  sale  of  personal  property 
is  binding  as  well  upon  the  representatives  of  the  person  making  it,  after 
his  death,  as  upon  himself  in  his  lifetime. 

2.  Fraudulent  conveyance — wlio  may  question  it.  As  between  the 
parties  to  a  fraudulent  conveyance  the  deed  is  valid  and  binding.  It  is 
only  creditors  who  cau  question  tlie  fairness  of  tiie  transaction. 

AppeaTj  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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This  was  an  action  of  trover,  brought  by  the  appellee  in 
her  representative  capacity  as  administratrix  of  the  estate  of 
Absalom  Harmon,  deceased,  against  appellant,  for  the  conver- 
sion of  certain  articles  of  personal  property  alleged  to  have 
belonged  to  the  deceased. 

The  plaintiff  below  proved  that  the  articles  once  belonged 
to  the  deceased,  who  was  her  husband,  before  their  separation, 
and  its  value,  and  her  demand  of  the  defendant  below,  and 
his  refusal  to  deliver,  and  rested  her  case. 

The  defendant  then  proved  the  execution  of  a  bill  of  sale 
of  the  articles  to  him  by  the  deceased  after  his  wife  had  left 
him,  but  failed  to  show  the  payment  of  the  consideration 
named  therein,  or  any  other  consideration. 

Plaintiff  then  proved  by  several  witnesses  that  deceased 
exercised  acts  of  ownership  over  some  of  the  property,  ii  be- 
ing at  defendant's,  where  deceased  resided  after  the  date  of 
such  sale  bill  and  up  to  a  time  shortly  before  his  death.  De- 
fendant showed  that  he  had  possession  of  the  property,  but 
suffered  the  deceased  to  use  the  same  and  his  other  property 
the  same  as  he  did  his  other  sons  residing  with  him. 

The  jury  returned  a  verdict  of  $500  for  the  plaintiff.  The 
court  overruled  a  motion  by  defendant  for  a  new  trial,  and 
rendered  judgment  on  the  verdict,  to  which  defendant  ex- 
cepted and  prayed  an  appeal,  which  was  granted. 

Messrs.  Watt,  Watts  &  Ralls,  for  the  appellant. 

Messrs.  HARTZELii,  Johnson  &  Stoker,  for  the  appellee, 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  points  presented  by  this  record  are  few  and  simple. 
It  is  a  well  settled  principle  that  as  between  the  parties  to  a 
fraudulent  conveyance  the  deed  is  valid  and  binding.  It  is 
only  creditors  who  can  question  the  fairness  of  the  transac- 
tion. Ward  V.  Enders,  29  111.  519.  AVas  the  party  appellee 
33— 63d  III. 
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represents  in  full  life,  he  could  not  maintain  this  action,  if  the 
deed  under  which  appellant  claims  was  voluntary  and  without 
any  consideration,  and  we  have  been  referred  to  no  principle 
or  decided  cases  holding  the  contrary. 

It  is  true  the  statute  requires  an  executor  or  administrator 
to  collect  and  sell  the  chattels  of  the  deceased,  to  pay  his 
debts.  There  is  no  pretense  in  this  case  there  were  existing 
creditors  of  the  intestate  at  the  time  the  bill  of  sale  was  exe- 
cuted. 

In  the  absence  of  intention  to  defraud  creditors,  the  bill  of 
sale  is  binding  as  well  on  the  representatives  of  the  intestate 
as  upon  the  intestate  himself. 

There  is  no  ground  for  this  action.  A  bill  in  equity  prop- 
erly framed  might  reach  the  object  appellee  has  in  view. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Illinois  and  St.  Louis  Railroad  and  Coal  Co. 


William  McClintogk. 

New  trial — verdict  against  the  evidence.  In  this  case  the  only  error 
assigned  is  that  the  evidence  does  not  support  the  verdict.  The  court 
refuse  to  disturb  the  finding  of  the  jury. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Mr.  G.  A.  KcERNER,  for  the  appellant. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  condemn  certain  lots  owned  by 
the  appellee  for  depot  purposes  for  the  use  of  appellant's  road. 

The  commissioners  appointed  under  the  statute  assessed  the, 
value  of  the  land  taken  at  the  sum  of  five  thousand  dollars.- 
On  appeal  to  the  circuit  court,  the  cause  was  submitted  to  a 
jury,  who  returned  a  verdict  in  a  like  amount  with  that 
awarded  by  the  commissioners. 

The  only  error  assigned  is  that  the  evidence  does  not  sup- 
port the  verdict,  and,  for  that  reason  alone,  we  are  asked  to 
reverse  the  judgment. 

Our  attention  has  been  called  to  the  familiar  rule  announced 
in  numerous  cases  decided  by  this  court,  that  where  the  find- 
ing of  the  jury  is  manifestly  against  the  weight  of  the  evi- 
dence, or  where  it  is  clearly  the  result  of  passion  and  prejudice, 
the  verdict  will  be  set  aside  and  a  new  trial  awarded.  We  do 
not  intend  to  depart  from  this  well  settled  rule  of  practice. 
The  rule  has  its  foundation  in  the  necessity  that  exists  for  the 
courts  to  hold  a  constant  and  watchful  supervision  over  the 
verdicts  of  juries,  to  the  end  that  justice  may  be  administered 
and  the  law  vindicated. 

The  case  at  bar  has  but  few  elements  in  common  with  that 
class  of  cases  which  gave  rise  to  the  rule  stated,  and  we  are, 
therefore,  the  more  reluctant  to  disturb  the  verdict. 

Lands  have  not  a  standard  value  like  the  precious  metals 
and  many  articles  of  commerce,  the  value  of  which  can  be 
accurately  fixed  by  the  testimony  of  witnesses.  There  is  a 
recognized  market  value  for  most  all  articles  of  personal 
property  that  may  be  satisfactorily  proven  by  direct  testimony. 
Not  so  in  regard  to  real  estate.     The  values  of  this  class  of 
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property  can  only  be  ascertained  from  the  opinions  of  wit- 
nesses;  and  men  of  good  judgments  and  equal  candor  differ 
so  widely  in  their  estimates  of  values  that  such  evidence  is 
often  very  unsatisfactory.  In  such  cases,  an  appellate  court 
must  necessarily  place  great  reliance  on  the  good  sense  and 
practical  judgment  of  the  jury  who  heard  the  evidence  in  the 
court  below;  and  where  the  case  has  been  fairly  submitted 
under  proper  instructions,  unless  the  verdict  is  so  wholly  un- 
authorized by  the  evidence  as  to  appear  to  have  been  palpably 
the  result  of  passion  and  prejudice,  it  will   not  be  disturbed. 

A  number  of  witnesses  place  the  value  of  the  land  taken 
at  a  higher  sum  than  that  found  by  the  jury,  while  others  of 
equal  respectability,  and  whose  judgments,  so  far  as  we  can 
know,  are  entitled  to  equal  weight,  estimate  the  value  at  a 
much  less  sum.  There  are  other  witnesses  who  fix  the  value 
at  the  exact  sum  found  by  the  jury.  It  is  not  possible  for  us, 
removed  as  we  are  from  the  scene  of  this  transaction,  and 
without  any  personal  knowledge  of  the  several  witnesses,  to 
say  which  is  the  better  evidence,  and  on  which  the  jury  should 
have  relied  with  the  most  confidence. 

We  find  here  so  much  conflict  in  the  opinions  of  honest 
and  intelligent  witnesses  as  to  the  value  of  the  land  con- 
demned, that  we  do  not  feel  authorized  to  disturb  the  verdict 
of  the  jury,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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William  Carpenter 


Jonathan  C.  Jones  et  al, 

1.  Chops — whether  realty  or  personalty.  Crops  planted  by  a  tenant, 
who  holds  under  the  owner  of  the  soil,  whicli  are  fit  tor  harvesting,  and 
annual  crops  planted  by  one  whose  tenancy  is  for  an  uncertain  period  of 
time,  are  regarded  in  many  respects  as  personal  propert}'^,  liable,  however, 
to  become  part  of  the  realty  if  the  tenant  voluntarily  abandons  or  forfeits 
possession  of  the  premises. 

2.  Same.  In  this  case,  the  plaintift'  having  verbally  leased  a  piece  of 
laud  for  an  uncertain  period,  sowed  a  crop  of  wheat  thereon.  The  owner 
afterwards  conveyed  this  and  other  land  to  the  plaiutiflf  and  four  others, 
each  taking  an  undivided  fifth,  and  plainiifi"  next  conveyed  his  undivided 
fiftli  toa  third  party,  no  reservation  of  the  crops  being  made  in  any  of  the 
deeds.  The  several  grantees  went  into  possession,  and  when  ihe  wheat 
was  ready,  harvested  it.  There  was  other  evidence,  aside  from  the  deeds 
and  the  possession  of  the  grantees,  tending  to  show  that  the  plaintiff  had 
voluntarily  abandoned  possession  of  the  field  in  wliich  the  wheat  grew, 
long  before  it  was  fit  to  harvest.  In  a  suit  by  the  plaiutifl"  to  recover  for 
the  wrongful  taking  of  the  wlieat,  the  jury  found  for  the  defendants,  and 
this  court  aflirmed  the  judgment  of  the  court  below  ou  the  finding. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

Messrs.  Green,  Casey  &  Dwight,  for  the  appellant. 

Mr.  T.  B.  Tanner,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  appellant  brought  trespass  in  the  Jefferson  circuit 
court,  against  appellees,  for  the  wrongful  taking,  etc.,  of  a 
crop  of  wheat,  alleged  to  be  the  goods,  etc.,  of  appellant.  The 
case  was  tried  by  a  jury  upon  the  plea  of  not  guilty,  and  a 
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verdict  returned  for  appellees  on  that  plea,  upon  M^hich, 
after  overruling  a  motion  for  a  new  trial,  the  court  gave  judg- 
ment. The  plaintiff  below  brings  the  case  to  this  court  by- 
appeal,  and  insists  that  the  court  erred  in  refusing  to  set  aside 
the  verdict  and  grant  a  new  trial,  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence.  This  is  the 
only  question. 

It  appears  that  the  plaintiff  had  rented  the  ground  upon 
which  the  wheat  grew,  of  one  Samuel  Carpenter,  who  was 
the  owner  of  a  tract  of  one  hundred  and  forty  acres,  of  which 
this  wheat  field  was  a  part.  The  wheat  was  put  into  the 
ground  in  the  fall  of  1870,  by  plaintiff,  under  some  sort  of  a 
verbal  lease  for  an  uncertain  time,  from  Samuel,  who  was  his 
father,  and  afterwards,  and  in  the  month  of  February,  1871, 
the  parties  to  this  suit  united  in  purchasing  the  whole  tract 
of  Samuel  Carpenter,  for  the  alleged  purpose  of  sub-dividing 
it  into  town  lots  and  selling  them.  Accordingly,  on  the  21st 
of  February,  1871,  Samuel  Carpenter  and  wife  conveyed  the 
tract  by  warranty  deed  to  said  parties,  each  taking  an  undi- 
vided one-fifth  part.  There  is  no  allusion  in  the  deed  to  the 
wheat  crop  in  question.  About  the  1st  of  March,  1871,  the 
plaintiff  sold,  and  by  deed  conveyed  his  undivided  fifth  to 
one  D.  T.  Phillips,  who,  Avith  all  the  other  grantees  in  the 
deed  of  Samuel  Ciirpenter,  excepting  the  appellant,  went  into 
possession,  and  when  the  wheat  was  ready  for  harvesting,  the 
appellees  and  Phillips  cut  and  harvested  it.  There  was  no 
reservation  in  appellant's  deed,  or  otherwise,  of  the  wheat  in 
the  sale  to  Phillips.  Crops  planted  by  a  tenant  who  holds 
under  the  owner  of  the  soil,  and  the  same  are  fit  for  harvest- 
ing, or  by  one  whose  tenancy  is  for  an  uncertain  period  of 
time,  annual  crops  are  regarded,  in  many  respects,  as  personal 
property,  liable,  indeed,  to  become  part  of  the  realty,  if  the 
tenant  voluntarily  abandons  or  forfeits  possession  of  the 
premises.  1  Washb.  on  Real  Property,  4  and  5,  and  cases 
cited  in  note,  (1). 
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Aside  from  the  strong  inference  to  be  drawn  from  the  cir- 
cumstances of  these  several  conveyances,  without  allusion  to 
the  wheat  crop  and  the  possession  of  the  grantees,  as  well  as 
the  purpose  for  which  the  land  was  purchased,  there  was  other 
evidence  tending  to  show  that  appellant  had  voluntarily 
abandoned  his  possession  of  the  field  in  which  the  wheat  was 
raised,  long  anterior  to  its  fitness  for  harvesting.  There  was 
a  conflict  of  evidence,  upon  which  it  was  the  province  of  the 
jury  to  pass. 

The  verdict  is  not  against  the  weight  of  the  evidence,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Kimball  &  Ward 

V. 

Zenas  Tanner. 

1.  Practice — where  there  are  two  defendants.  In  an  action  on  a  contract 
against  two  defendants,  where  both  were  served  with  process,  only  one  of 
them  pleaded.  Upon  issue  joined,  a  trial  was  had  before  the  court  by  con- 
sent, and  judgment  was  formally  rendered  against  one  defendant  without 
any  notice  of  the  other.  A  motion  for  a  new  trial  was  then  made,  after 
which  the  court  ordered  the  other  defendant  to  be  called  and  entered  his 
default  and  assessed  the  damages  against  him,  and  then  overruled  the  mo- 
tion for  a  new  trial  and  rendered  judgment  against  both  defendants:  Held, 
that  such  practice  was  irregular.  The  default  of  the  defendant  who  had 
filed  no  plea  should  have  been  entered  before  the  rendition  of  judgment 
against  his  co-defendant,  and  then  upon  tlie  trial  judgment  should  have 
been  entered  against  both  in  the  first  place.  Tlie  contract,  so  far  as  indi- 
cated by  tlie  pleadings,  being  indivisible,  the  judgment  should  have  been 
against  both  defendants  or  neither  of  them,  and  the  defendant  who  had 
pleaded  could  not,  by  such  action  of  the  court  subsequent  to  the  rendition 
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of  tlie  judgment  against  him,  be  deprived  of  tlie  benefit  of  the  error  which 
had  been  committed,  and  his  motiou  for  a  uew  trial  slioukl  liave  been  al- 
lowed. 

2.  An  entire  judgment  against  two  defendants  must  be  reversed  or  af- 
firmed in  toto.  There  can  not  be  a  reversal  as  to  one  and  an  affirmance  as 
to  the  other. 


Appeal  from  the  Circuit  Court  of  Massac  county ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

This  was  an  action  upon  a  contract  against  two  defendants, 
both  of  whom  were  served  with  process.  The  irregularity  in 
the  judgment  is  set  forth  in  the  opinion  of  the  court. 

Messrs.  Armstrong  &  Thomas,  and  Messrs.  Green  &  Gil- 
bert, for  the  appellants. 

Mr.  T.  B.  Tanner,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Both  defendants,  in  the  court  below,  were  served,  but  only 
one  pleaded.     The  plea  was  the  general  issue. 

Upon  issue  joined,  a  trial  was  had  before  the  court  by  con- 
sent, and  judgment  was  formally  rendered  against  one  defend- 
ant, without  any  notice  of  the  other.  A  motion  for  a  new 
trial  was  then  made. 

After  that  motion  the  court  ordered  the  other  defendant  to 
be  called,  and  entered  his  default  and  assessed  the  damages 
against  him,  and  then  overruled  the  motion  for  a  new  trial, 
and  rendered  judgment  against  both  defendants. 

This  proceeding  was,  beyond  any  question,  irregular.  The 
default  of  the  defendant  who  had  filed  no  plea  should  have 
been  entered  before  the  rendition  of  the  judgment  against  his 
co-defendant,  and  then  upon  the  trial  judgment  should  have 
been  entered  against  both  in  the  first  place.  So  far  as  indi- 
cated by  the  pleadings,  the  contract  was  indivisible,  and  the 
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judgment  should  have  been  against  both  defendants  or  neither 
of  them.     Faulk  V.  Kellums,  54  111.  188. 

The  defendant  who  had  pleaded  was  entitled  to  the  benefit 
of  the  error  committed,  and  a  new  trial  should  have  been 
awarded. 

The  judgment  is  erroneous  as  to  the  defendant  who  had 
pleaded.  As  it  is  an  entirety,  it  must  be  reversed  or  affirmed 
in  toto.  There  can  not  be  a  reversal  as  to  one,  and  an  affirm- 
ance as  to  the  other.  Oruikshank  v.  Gardner,  2  Hill,  333; 
Sheldon  v.  Quinlen,  5  Hill,  441. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Caroline  Vogt 


C.  L.  BuscHMAN  et  al. 

In  this  case  the  court  refused  to  disturb  the  finding  of  the  court  below 
on  the  ground,  as  contended,  that  the  same  was  not  supported  by  the 
weight  of  the  evidence. 

Appeal,  from  the  Circuit  Court  of  Washington  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  trial  of  the  right  of  property,  instituted  by 
Caroline  Vogt.  It  appears  that  C.  L.  Buschman  and  others, 
having  obtained  a  judgment  against  the  husband  of  the 
claimant,  caused  an  execution  to  be  issued  thereon,  and  levied 
on  the  property  in  dispute,  which  she  claims  as  her  own  sepa- 
rate property.    The  judgment  of  the  circuit  court  gave  to  the 
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claimant  one-third  of  the  property  levied  on,  and  two-thirds 
to  the  plaintiffs  in  the  execution.     The  claimant  appeals. 

Mr.  Amos  Watts,  for  the  appellant. 

Mr.  L.  M.  Phillips,  and  Mr.  J.  Miller,  for  the  ap- 
pellees. 

Per  Curiam  :  This  case  depends  entirely  upon  the  weight 
of  conflicting  evidence,  which  it  was  the  province  of  the  court 
sitting  in  the  place  of  a  jury  to  pass  upon. 

We  perceive  no  reason  for  disturbing  the  finding,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Charles  Horn 

V. 

Frederick  Eckert. 

Bill  of  exceptions.  In  this  case  the  ouly  assignment  of  error  relied 
upon  was  the  decision  of  the  court  below  overruling  a  motion  to  set  aside 
the  judgment  and  grant  a  new  trial,  but  there  being  no  bill  of  exceptions 
preserving  such  motion  and  the  affidavits  on  which  it  was  based,  this  court 
could  not  review  such  decision. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  George  Abbott,  for  the  plaintiff  in  error. 
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Mr.  WiLTJAM  H.  Underwood,  for  the  defendant  in  error. 


Per  Curiam:  This  cause  being  at  issue,  was,  for  aught 
appearing  in  the  record,  regularly  tried  and  judgment  was 
rendered  upon  the  verdict.  The  defendant  has  brought  the 
record  to  this  court  by  writ  of  error,  and  assigns  various  errors, 
but  the  only  one  relied  upon  is  the  order  of  the  court  over- 
ruling a  motion  to  set  aside  the  judgment  and  to  grant  a  new 
trial.  Upon  examination  of  the  record,  we  find  no  bill  of 
exceptions  preserving  such  motion  and  the  affidavits  on  which 
it  was  based.  We  can  not,  therefore,  review  the  ruling  of 
the  court. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


St.  Louis  and  Southeastern  Railway  Co. 


Peter  Lux. 

1.  Appeals — lohether  will  lie.  An  appeal  will  lie  to  this  court  from  the 
judgment  of  a  circuit  court  condemning  laud  for  the  right  of  way  of  a 
railroad  under  the  act  of  1853.  The  right  of  a  party  in  such  case  to  have 
the  decision  of  the  circuit  court  reviewed  by  this  court  is  a  constitutional 
right,  conferred  by  that  clause  in  the  constitution  defining  the  jurisdiction 
of  the  supreme  court. 

2.  3 vncR^— refusal  of  the  court  to  exclude  from  the  panel — xohether  ground 
for  a  new  trial.     Where  a  party  objected  to  a  jui'or  for  the  reason  that  he 

was  on  the  regular  panel,  and  was  called  to  serve  without   his  name  being 
drawn  by  lot,  but  the  court  refused  to  exclude  him,  upon  appeal  it  was 


524  St.  L.  &  S.  E.  R.  W.  Co.  v.  Lux.         [June  T., 

Opinion  of  the  Court. 

held,  admitting  such  to  be  an  irregularitj^  yet,  as  the  party,  so  far  as  dis- 
closed by  the  record,  had  not  used  anj'  of  his  peremptory  challenges  when 
the  panel  was  complete,  and  he  miglit  in  tliat  mode  have  excluded  the 
juror  from  the  box  without  prejudice  to  himself,  it  was  not  ground  for  a 
new  trial,  though  it  might  have  been  so  considered  if  the  party  had  had 
occasion  to  use  his  peremptory  challenges  before  the  panel  was  complete 
for  the  purpose  of  excluding  other  jurors. 

3.  ExECTJTioN — ichether  may  be  awarded.  In  a  proceeding  to  condema 
land  for  the  right  of  way  of  a  railroad  under  the  act  of  1852,  it  is  error  to 
award  execution  against  the  company  for  the  damages  assessed. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hod. 
Joseph  Gillespie^  Judge,  presiding, 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellant. 

Messrs.  Winkelman  &  Halbert,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  con- 
demning land  for  right  of  way  under  the  act  of  1852.  It  is 
contended  that  an  appeal  will  not  lie,  as  the  statute  makes 
the  judgment  of  the  circuit  court  final  and  conclusive.  It 
has,  however,  been  the  constant  practice  of  this  court  to  take 
jurisdiction  of  appeals  under  this  statute.  The  constitution 
of  1848  provided  that  the  supreme  court  should  have  original 
jurisdiction  in  cases  relating  to  the  revenue,  in  viandamus  and 
habeas  corpus,  and  appellate  jurisdiction  in  all  other  cases. 

The  case  of  Moore  v.  Mayjield,  47  111.  169,  simply  decided 
that  the  proceeding  then  sought  to  be  brought  before  the 
court  was  merely  a  canvass  of  votes,  and  not  a  ''case^'  within 
the  meaning  of  the  constitution. 

In  Morris  v.  The  City  of  Chicago,  1 1  111.  650,  which  was  a 
proceeding  to  condemn  land,  the  court  held  an  appeal  would 
lie  by  virtue  of  the  general  law,  although  no  appeal  was  pro- 
vided for  in  the  act  under  which  the  proceeding  was  had. 
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In  Crow  V.  Mason  County,  22  111.  QQQ,  the  question  as  to  the 
constitutional  right  to  prosecute  a  writ  of  error  was  not  con- 
sidered. 

The  case  of  Marion  County  v.  Harper,  44  III.  482,  did  not 
present  a  question  of  damages,  but  was  a  pi'oceeding  in  the 
county  court  of  a  county  not  under  township  organization,  in- 
volving questions  as  to  the  propriety  or  policy  of  laying  out  a 
new  road  by  the  county.  The  present  case  involves  merely 
the  question  of  assessment  of  damages  in  condemning  land  for 
a  railway,  and  not  the  policy  of  establishing  a  road.  It  is  a 
contest  between  two  parties  as  to  what  amount  one  party  shall 
pay  for  the  use  of  the  other's  lands,  and  must  be  considered 
a  "  case  "  within  the  meaning  of  the  constitution  in  the  clause 
■defining  the  jurisdiction  of  this  court.  A  writ  of  error  would 
lie^  and  under  the  act  of  1865  appeals  may  be  taken  in  all 
cases  where  writs  of  error  can  be  prosecuted.  See  Schlattioeiler 
V.  County  of  St.  Clair,  ante  p.  449. 

It  is  urged  that  Hill  should  not  have  been  accepted  as  a 
juror,  as  he  was  on  the  regular  panel,  and  was  called  to  serve 
on  this  trial  without  drawing  his  name  by  lot.  Admitting 
this  was  an  irregularity,  it  is  not  a  reason  in  this  case  for 
granting  a  new  trial.  The  appellant  might  have  challenged 
him  peremptorily.  If  it  had  occasion  to  use  its  peremptory 
challenges  before  the  panel  was  complete,  in  order  to  exclude 
other  jurors,  we  might  take  a  diiferent  view  of  the  question. 
It  did  not,  however,  use  any  of  them,  so  far  as  the  record  dis- 
closes, and  as  it  might  have  excluded  this  juror  from  the  box 
without  prejudice  to  itself,  we  do  not  consider  the  refusal  of 
the  court  to  do  so  a  ground  for  a  new  trial. 

It  is  admitted  by  the  appellee  that  the  circuit  court  erred  in 
awarding  an  execution  against  the  railway  company  to  collect 
the  damages.  The  judgment  must  therefore  be  reversed,  with 
leave  to  the  appellee  to  move  for  another  judgment  on  the 
verdict,  unexceptionable  in  form. 

Judgment  reversed. 
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Dietrich  H.  Morhinees  et  al. 

V. 

The  County  Court  of  Clinton  County,  for  the  use 
of  Louis   Bigge. 

Official  bond  of  constable — whether  more  than  one  judgment  may  he 
recovered.  The  rule  that  there  can  be  but  oue  action  ou  the  official  boud 
of  a  constable,  and  that  other  parties  aggrieved  must  sue  out  a  scire  facias 
and  assign  new  breaches,  does  not  apply  so  as  to  affect  such  a  suit  brought 
before  judgment  rendered  in  the  action  previously  commenced,  and  in  such 
case,  notwithstanding  judgment  in  the  suit  originally  brought  has  after- 
wards been  rendered,  the  second  suit  may  be  prosecuted  to  judgment  the 
same  as  though  no  judgment  had  yet  been  recovered  on  the  bond.  Parties 
aggrieved  are  not  bound  to  wait  to  see  whether  other  parties  who  have 
already  brought  suit  will  obtain  judgment. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  thfr 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  W.  H.  Gray,  for  the  appellant. 

Mr.  G.  Yan  HooREBEKE,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  against  a  constable  and  his  securities,  on 
the  official  bond  of  the  former,  commenced  before  a  justice 
of  the  peace,  where  a  trial  was  had  and  a  judgment  obtained 
in  favor  of  the  appellee.  The  cause  was  removed  to  the 
circuit  court,  where  a  trial  was  again  had,  which  resulted,  as 
before,  in  a  judgment  in  favor  of  the  appellee. 

The  only  defense  sought  to  be  interposed  to  the  present 
action  is,  that  a  suit  had  previously  been  commenced  before 
a  justice  of  the  peace,  in  the  same  county,  in  the  name  of 
the  county  court,  for  the  use  of  Henry  Burger,  on  the  official 
bond  of  the  appellant,  Morhiners. 
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On  the  trial  of  this  latter  case  before  the  justice  the 
plaintiff  failed  to  obtain  any  judgment  against  the  con- 
stable and  his  securities  on  the  bond.  The  cause  was  ap- 
pealed to  the  circuit  court,  and  being  the  first  in  order  on  the 
docket,  it  was  tried  first,  and  judgment  was  rendered  in  favor 
of  the  county  court,  for  the  use  of  Burger,  and  against  the 
constable,  Morhiners,  and  his  securities. 

It  is  now  insisted  that  the  recovery  in  the  latter  action  is  a 
bar  to  the  present  suit,  on  the  well  recognized  principle  that 
there  can  be  but  one  action  on  official  bonds  of  constables, 
and  that  other  parties  aggrieved  must  sue  out  a  scire  facias  and 
assign  new  breaches.  Gross'  Stat.  p.  410,  sec.  145,  147;  The 
People  V.  Randolph,  24  111.  324;  The  People,  etc.  v.  Compher, 
14  111.  447. 

When  this  suit  was  commenced  there  had  then  been  no 
judgment  rendered  in  any  court  on  the  official  bond  of  the 
appellant,  Morhiners,  and  the  principle  announced  in  the 
cases  cited  can  have  no  application.  No  previous  judgment 
having  been  rendered  against  the  appellant  on  the  official 
bond  of  the  constable,  the  present  action  was  rightfully  com- 
menced. The  appellee  was  not  bound  to  wait  to  see  whether 
other  parties  would  obtain  a  judgment  on  the  bond.  It  was 
sufficient  that  no  judgment  had  then  been  rendered.  In  fact, 
the  present  judgment  is  the  first  one  ever  rendered  on  the 
official  bond  against  the  appellant,  Morhiners,  and  his  sure- 
ties thereon,  and  the  judgment  must  be  affirmed. 

Judgment  affiiined. 
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Alexandee  H.  Irvin" 
The  County  of  Alexander. 

Sheriffs — compensation  of,  for  conveying  insane  paupers  to  the  insane 
asylum — construction  of  the  statute  in  that  regard.  Under  the  twelfth  and 
thirteenth  sections  of  cliapter  fifty,  Gross'  Statutes,  providing  that  counties 
shall  pay  the  expense  of  conveying  insane  paupers  to  the  asylum  for  the 
insane,  and  fixing  the  compensation  of  the  sheriff  for  such  services,  the 
sheriff  is  not  allowed  to  charge  for  his  necessarj^  expenses  anything  in 
addition  to  the  mileage  and  per  diem  provided  by  the  statute^ 

Writ  of  Error  to  the  Circuit  Court  of  Alexander  county. 

Messrs.  Allen,  Mulkey  &  Wheeler,  for  the  plaintiff  in 
error. 

Messrs.  Green  &  Gilbert,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  agreed  case,  submitted  to  the  Alexander  circuit 
court,  on  facts  admitted  to  be  true  :  that  plaintiff  was  and  had 
been  sheriff  of  that  county  since  the  1st  of  December,  1871.  As 
such  sheriff,  he  had,  previous  to  the  time  of  trial,  conveyed 
from  that  county  to  the  insane  hospital  at  Jacksonville  four 
persons:  tliat  the  distance,  in  going  to  and  returning  from  the 
hospital  with  such  persons,  was  572  miles,  and  the  necessary 
time  employed  in  going  and  returning  was  three  days;  that  it 
was  necessary  for  plaintiff  to  take  with  him  one  assistant  in 
conveying  two  of  the  persons;  and  he  is  entitled  to  mileage 
and  per  diem,  for  the  time  occupied  and  distance  traveled, 
for  each  of  these  persons;  that  in  going  to  and  returning 
from  the  hospital  with  these  persons,  plaintiff  incurred  neces- 
sary expenses,  in  the  performance  thereof,  for  himself  and 
assistant,  $119.87;  necessary  expense  for  the  insane  persons, 
transportation,  etc.  $118.35 — making  a  total  of  $318.22;  that 
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plaintiff  has  received  from  tlie  county,  on  account  of  the  ser- 
vices and  expenses,  $340.90.  The  question  presented  is 
•whether  plaintiff  was  entitled  to  any  further  compensation. 

On  these  facts  the  court  below  found  and  rendered  a  judg- 
ment in  favor  of  the  county,  and  the  sheriff  brings  the  record 
to  this  court,  on  error,  and  asks  a  reversal.  The  error  assigned 
is  the  rendition  of  the  judgment  in  favor  of  defendant. 

This  record  involves  the  construction  of  the  12th  and  13th 
sections  of  chapter  50,  Gross'  Statutes.  These  sections  are  as 
follows : 

"Sec.  12.  The  expense  of  conveying  paupers  to  the  hos- 
pital shall  be  paid  by  the  counties  in  which  they  reside,  and 
that  of  others  by  conservators,  husbands,  parents  and  guard- 
ians; and  in  no  case  shall  any  such  expense  be  paid  out  of 
the  funds  for  the  insane. 

''Sec.  13.  The  compensation  to  the  sheriff  and  his  assist- 
ant shall  be  four  cents  each  per  mile,  going  and  returning, 
computing  the  distance  by  the  usual  route  of  the  United 
States  mail,  and  two  dollars  per  day  for  the  sheriff  and  one 
dollar  per  day  for  his  assistant,  for  each  day's  necessary  ab- 
sence, going  to  and  returning  from  the  hospital." 

The  twelfth  section  provides  that  the  expense  of  conveying 
insane  persons  to  the  State  hospital  shall  be  paid  by  the  coun- 
ties in  which  they  reside.  The  thirteenth  fixes  the  compensa- 
tion of  the  sheriff  for  such  services. 

The  twelfth  section  expressly  declares  that  the  compensation 
of  the  sheriff  and  his  assistant  shall  be  four  cents  a  mile  going 
to  and  returning  from  the  hospital,  computing  the  distance  by 
the  usual  mail  route,  and  two  dollars  per  day  to  the  sheriff 
and  one  dollar  per  day  to  his  assistant  for  each  day  they  are 
necessarily  absent.  This  seems  to  have  been  intended  to 
cover  the  entire  costs  of  taking  paupers  to  the  asylum.  We 
are  unable  to  perceive  how  any  other  or  further  compensation 
can  be  allowed  under  this  law.  It  in  terms  fixes  the  compen- 
sation, and  specifically  enumerates  the  different  items  of  which 
34— 63d  III. 
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it  shall  consist.  "We  are  power-less  to  add  other  items  to  the 
bill.  That  belongs  alone  to  the  legislative  department  of  th-e 
government.  It  has  not  added,  after  enumerating  the  items, 
and  other  necessary  expenses  ;  and  the  construction  contended 
for  asks  us  to  make  that  addition  to  the  law.  Such  would  be 
its  eflPect.  The  statute  having  enumerated  the  items,  the 
sheriff  can  charge  for  no  other. 

The  sheriff  takes  the  office  cum  onere;  and  the  general 
assembly,  in  fixing  the  various  items  of  fees  for  his  compen- 
sation, may  and  very  probably  have  fixed  some  items  too 
low,  but  others  are  very  high  when  time,  labor  and  skill  are 
considered.  As  a  whole,  the  office,  no  doubt,  is  regarded  as 
remunerative,  as  it  commands  good  and  competent  officers. 
We  have  never  known  a  claim  made  for  additional  compensa- 
tion because  the  actual  cost  of  serving  a  summons  was  more 
than  the  fees  in  a  particular  case,  or,  in  fact,  in  any  other 
specific  service  rendered  by  the  sheriff;  yet,  in  principle,  that 
is  what  is  here  claimed.  If  this  were  allowed,  additional 
costs  would  have  to  be  paid  whenever  the  sheriff  should  lose 
money  in  the  performance  of  any  specific  duty;  nor  can  we 
know  that,  in  adopting  railroad  travel,  he  had  not  adopted  a 
more  expensive  mode  than  by  boats  on  the  rivers,  or  by  stage 
or  carriage.  We  are  clearly  of  the  opinion  that  the  sheriff 
was  not  entitled  to  his  traveling  expenses,  in  addition  to  his 
mileage  and  per  diem.  If  so,  we  would  be  compelled  to  hold 
that  he  would  be  entitled  to  charge  for  horse  or  carriage  hire, 
when  engaged  in  serving  a  summons,  in  addition  to  his  mile- 
age. Such  a  proposition  has  not  nor  can  it  with  any  reason 
be  contended  for  under  the  statute. 

It  is  true  that  the  twelfth  section  declares  the  expenses  of 
conveying  insane  paupers  to  the  hospital  shall  be  paid  by  the 
county;  but  the  thirteenth  declares  how  much  shall  be  the 
pay,  and  how  it  shall  be  ascertained.  Where  a  duty  is  im- 
posed upon  an  officer,  and  the  law  fixes  a  fee  for  the  perform- 
ance of  the  service,  it  is  intended  to  pay  him  for  his  expenses 
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and  services  whilst  so  engaged.  This  case  does  not  differ  in 
that  respect  from  any  other  service  performed  by  an  officer 
who  is  paid  by  fees. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Board  of  Supervisors  op  Jefferson  County 

V. 

David  C.  Jones  et  al.  Executors,  etc. 

1.  Fees  op  county  officers — speoinl  laws  regulating  repealed  by  con- 
ttitution.  Section  11  of  article  10  of  the  present  State  constitution  has 
abrogated  all  prior  special  statutes  relating  to  the  fees  and  compensation 
of  township  and  county  officers,  but  the  officers  in  counties  where  such 
special  acts  were  in  force  were  not  therebj^  deprived  of  all  claim  for  fees; 
they  were  by  such  abrogation  remitted  to  the  general  law  on  the  subject, 
which  had  never  been  repealed. 

3.  Statute — whether  special  or  general.  The  act  of  1865  relating  to  fees 
of  certain  officers,  which  gave  increased  fees  in  fifty-one  counties,  and  al- 
lowed greater  fees  to  clerks  than  was  allowed  in  the  other  counties  of  the 
State,  was  a  special  law  within  the  meaning  of  the  constitutional  provi- 
sion. The  act  of  1867,  continuing  the  same  in  force  in  certain  counties, 
until  otherwise  provided,  did  not  have  the  effect  to  make  the  law  a  gen- 
eral one. 

3.  Same — township  organization  law.  The  constitution  having  express- 
ly authorized  a  township  organization  law  which  might  be  operative  in 
certain  counties  and  not  in  others,  such  law  is  to  be  regarded  as  a  general 
law. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

This  was  a  suit  brought  by  William  Dodds,  in  his  lifetime, 
against  the  board  of  supervisors  of  Jefferson  county,  to  re- 
cover fees  for  services  performed  by  him  as  county  clerk  of 
said  county.     Before  judgment  he  died,  and  upon  suggestion 
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of  Ills  death,  the  appellees,  who  were  executors  of  his  last 
will  and  testament,  were  substituted  as  plaintiffs  in  his  stead. 
The  cause  was  tried  before  the  court  without  a  jury,  and 
judgment  was  rendered  in  favor  of  the  appellees,  the  court 
allowing  fees  according  to  the  act  of  1865  relating  to  fees  in 
certain  counties,  of  which  Jefferson  county  was  one. 

Mr.  T.  B.  Tanner,  for  the  appellants. 

Messrs.  Casey  &  Patton,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  is  free  from  difficulty,  the  only  question  being,  is 
the  act  of  February  16,  1865,  a  special  law,  within  the  mean- 
ing of  section  11  of  article  10  of  the   present  constitution? 

That  section  is  as  follows: 

"The  fees  of  township  officers,  and  of  each  class  of  county 
officers,  shall  be  uniform  in  the  class  of  counties  to  which 
they  respectively  belong.  The  compensation  herein  provided 
for  shall  apply  only  to  officers  hereafter  elected,  but  all  fees 
established  by  special  laws  shall  cease  at  the  adoption  of  this 
constitution,  and  such  officers  shall  receive  only  such  fees  as 
are  provided  by  general  law." 

The  act  of  1865  selected  fifty-one  counties  of  the  State  by 
name,  to  the  clerks  of  which  certain  fees  were  allowed,  greater 
than  were  allowed  to  the  clerks  in  the  other  fifty-one  counties 
not  named.  The  county  of  Jefferson  is  one  of  the  counties 
named  in  the  act,  the  clerk  of  which  makes  the  claim  now 
under  consideration.  This  act,  the  result  of  a  vicious  system 
of  legislation,  and  of  questionable  constitutionality,  came  be- 
fore this  court  in  The  People  v.  Miner,  47  111.  33,  and  was 
adjudged  to  be  a  special  law,  and,  of  course,  within  the  clause  of 
the  constitution  cited.  It  was,  doubtless,  owing  in  some 
measure  to  the  denunciation  of  this  kind  of  legislation  by 
this  court  that  the  constitutional  provision  had  its  origin. 
But  it  is  urged  by  appellees'  counsel  that,  inasmuch  as  the 
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general  assembly,  by  the  act  of  February  20,  1867,  continued 
the  act  of*  1865  in  force  until  otherwise  ordered  by  them,  it 
should  not  now  be  regarded  as  special.  Counsel  mentions 
several  instances  in  which  laws  applicable  to  portions  of  the 
State  only  have  been  always  considered  general  laws,  such 
as  the  township  organization  law.  The  source  from  which 
such  laws  flow  is  constitutional.  Their  origin  is  found  in 
section  6  of  article  7  of  the  constitution  of  1848,  and  in  sec- 
tion 5  of  article  10  of  the  present  constitution.  The  law  in 
question  is  very  different  in  nature  and  in  purpose. 

The  present  constitution  having  rendered  invalid  this  spe- 
cial law  of  1865,  officers  named  in  it  are  not,  as  counsel  for 
appellees  suppose,  deprived  of  their  fees.  They  are  remitted 
to  the  general  law  on  that  subject,  which  has  never  been  re- 
pealed.    See  Chance  v.  Marion  County,  64  111. 

Without  entering  into  a  critical  examination  of  the  charges 
made  by  the  deceased  clerk,  under  the  special  law  of  1865,  it 
is  sufficient  to  say  that  all  allowances  made  to  him,  under 
that  law,  were  illegal  and  unauthorized,  and  the  judgment 
of  the  circuit  court  must  be  reversed  and  the  cause  remanded 
in  order  that  they  may  be  disallowed  in  any  judgment  here- 
after to  be  rendered. 

The  judgment  is  reversed. 

Judgment  reversed. 


Marshall  M.  Pool  et  al. 

V. 

George  H.  Potter  et  al. 

i.  Power — trustee  or  agent  acting  under  must  strictly  comply  with  rondi- 
tions.  Eight  persons,  the  widow  aud  heirs  at  law  of  a  deceased  person,  for 
the  management,  settlement  aud  division  of  the  estate  between  themselyea, 
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entered  into  a  written  agreement  for  tlie  appointment  of  a  trustee  for  tliat 
purpose,  wlio  was  to  be  appointed  by  the  circuit  judge,  in  case  the  parties 
could  not  agree,  and  wlio  was  to  "enter  into  good  and  sufficient  bond  to  be 
approved  by  the  judge,"  for  the  faitliful  performance  of  liis  duties  as  sucJi 
trustee.  The  agreement  further  recited  :  "said  bond  shall  be  made  payable 
to  the  parties  to  this  agreement  for  tlie  use  of  all  parties  interested  in  the 
provisions  of  this  agreement."  The  parties  not  agreeing,  the  judge  appoint- 
ed one  P,  who  gave  bond  payable  jointlj'  to  all  the  parties  except  one,  whose 
name  was  omitted,  and  four  of  the  sureties  in  the  bond  were  married 
women,  and  also  obligees:  Held,  on  bill  by  a  portion  of  the  parties  to  en- 
join the  trustee  from  selling  real  estate,  that  tlie  bond  was  not  "sufficient" 
within  the  meaning  of  the  agreement;  that  the  same  should  have  been 
several  in  its  terms  to  each  obligee;  that  it  should  have  been  such  as  might 
be  enforced  iu  a  court  of  law,  whicli  could  not  be  when  a  part  of  the  obli- 
gees were  also  obligors ;  and,  that  the  trustee,  not  having  complied  with  the 
terms  of  the  agreement  under  which  he  was  appointed,  was  not  qualified 
to  act. 

2.  CnA^NCKRY— jurisdiction — injunction.  In  such  a  case,  a  court  of  equity 
has  jurisdiction  to  enjoin  the  supposed  trustee  from  acting.  The  judge,  in 
making  the  appointment  and  approving  the  bond,  exercised  no  judicial 
power,  but  acted  simply  as  the  agent  of  the  parties,  deriving  all  his  author- 
ity from  their  agreement;  and  having  exercised  the  power  once,  it  was  very 
doubtful  if  his  power  was  not  exhausted  except  when  called  upon  judicial- 
ly. This  being  so,  the  parties  aggrieved  had  no  adequate  remedy  except  in 
a  court  of  equity. 

3.  Powers — rule  of  construction — distinction.  In  cases  of  powers  of  ap- 
pointment created  by  deeds  or  last  wills,  and  powers  introduced  in  connec- 
tion with  uses,  courts  of  equity  have  generally  adopted  a  liberal  interpreta- 
tion of  words,  and  held  many  executions  of  such  powers  valid  which  would 
not  be  allowed  in  the  construction  of  words  employed  in  the  ordinary  pow- 
er of  attorney  to  sell  land,  execute  a  deed,  to  make  a  contract  or  manage 
any  particular  business  with  instructions  more  or  less  specific.  In  the  lat- 
ter class  the  rule  of  construction  requires  that  the  authority  be  not  ex- 
tended beyond  that  which  is  given  in  terms,  or  which  is  necessary  and 
proper  for  carrying  the  authority  given  into  full  execution. 

Writ  of  Error  to  the  Circuit  Court  of  Gallatin  county; 
the  Hon.  Andrew  D.  Duff,  Judge,  presiding. 

This  was  a  bill  in  chancery  by  the  plaintiffs  in  error,  Mar- 
shall M.  Pool,  Richard  W.  Townshend  and  Augusta  M. 
Townshend,  against  the  defendants  in  error,  George  H.  Potter, 
John  M.  Peeples,  Jr.,  Ellen  Peeples,  Henry  O.  Docker,  Marj 
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Docker,  and  Madaline  Pool.     The  object  and  grounds  of  the 
grounds  of  the  bill  are  stated  in  the  opinion. 

Mr.  Green  B.  Raum,  for  the  plaintiffs  in  error. 

Messrs.  Allen,  Mulkey  &  AVheeler,  for  the  defendants 
in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  only  question  we  are  called  upon  to  decide  in  this  case 
is,  whether  the  bill  of  complaint,  to  which  the  court  sustained 
a  demurrer,  and  which  he  dismissed  for  want  of  equity,  was 
sufficient  to  entitle  the  plaintiffs  to  any  equitable  relief. 

It  appears  from  the  bill  and  exhibits  that  Orville  Pool  died 
seized  of  a  large  real,  and  possessed  of  considerable  personal 
estate;  that  he  left  INIadaline  Pool,  his  widow,  and  four  chil- 
dren, surviving.  The  children  are  Marshall  M.  Pool,  Augusta 
M.  Townshend,  the  wife  of  Richard  W.  Townshend.  Ellen 
Peeples,  the  wife  of  John  McKee  Peeples,  jr.,  and  Mary 
Docker,  the  wife  of  Henry  O.  Docker ;  that  after  the  death 
of  Orville,  and  about  the  2d  of  November,  1871,  the  widow, 
the  daughters  and  their  respective  husbands,  and  Marshall  M. 
Pool,  with  a  view  to  the  management,  settlement  and  proper 
<livision  and  distribution  of  this  estate,  without  recourse  to 
the  usual  legal  proceedings  for  such  a  purpose,  entered  into  a 
mutual  agreement  in  writing,  under  their  respective  hands  and 
.<^eals,  providing  for  the  management,  settlement,  division  and 
distribution  of  said  estate,  through  the  instrumentality  of  an 
agent  or  trustee,  to  be  selected  for  that  purpose  in  the  man- 
ner tlierein  provided. 

As  this  case  will  be  disposed  of  upon  a  single  point,  we 
fihall  not  attempt  to  set  out  an  abstract  of  the  agreement.  It 
is  very  voluminous  and  loaded  down  with  complicated  provi- 
sions.     It  is  such  an  agreement  as  must,  inevitably,  if  we  are  not 
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mistaken,  prove  a  mine  of  quite  inexhaustible  richness  to  law- 
yers, a  source  of  vexation,  disappointment  and  loss  to  the  par- 
ties, and,  long  before  its  final  execution,  teach  them,  perhaps, 
how  sadly  inferior  is  the  highest  wisdom  of  eight  persons, 
though  aided  by  the  labor  and  advice  of  their  attorney,  to 
that  accumulated  wisdom  of  the  State,  aided  by  lights  drawn 
from  the  experience  of  ages,  and  expressed  in  our  statute  of 
wills. 

Most  of  the  purposes  of  the  agreement  are  to  be  carried  into 
effect  through  the  instrumentality  of  a  trustee,  provided  for  in 
the  following  language  :  "A  trustee  shall  be  chosen  by  the 
parties  to  this  agreement,  whose  duty  shall  be  to  carry  out  and 
execute  the  trust  hereby  created,  and  shall  enter  into  good  and 
sufficient  bond  to  be  approved  by  the  judge  of  the  circuit  court 
of  Gallatin  county,  for  the  faithful  performance  of  his  duties  as 
such  trustee.  Said  bond  shall  be  made  payable  to  the  parties 
to  this  agreement  for  the  use  of  all  parties  interested  in  thQ 
provisions  of  this  agreement ;  and  if  the  parties  hereto  can 
not  agree  upon  the  person  who  shall  act  as  such  trustee,  then 
the  said  judge  of  said  Gallatin  circuit  court'shall  appoint  said 
trustee,  and  said  appointment  and  the  approval  of  said  bond 
may  be  made  by  him  either  in  vacation  or  term  time,  as  may 
be  most  convenient." 

The  parties  being  unable  to  agree  upon  a  trustee,  the  cir- 
cuit judge  appointed  Potter  as  such,  who  gave  a  bond  which. 
was  approved  by  the  judge,  and,  entering  upon  the  duties  of 
his  trust,  was  about  to  sell  large  portions  of  the  lands  belong- 
ing to  the  estate,  when  Marshall  M.  Pool,  his  sister^,  Augusta 
M.,  two  of  the  heirs  at  law,  together  with  Pichard  W.  Town- 
shend,  the  husband  of  said  Augusta  M.,  filed  this  bill  to  re- 
strain Potter  from  acting  as  such  trustee,  on  the  ground, 
amongst  others,  that  he  had  not  given  a  good  and  sufficient 
bond,  as  required  by  the  terms  of  the  power  under  which  his 
appointment  was  made. 

The  bill  set  out  the  agreement,  Potter's  appointment  under 
it,  the  insufficiency  of  the  bond,  his  assuming  to  act  as  such 


1872.]  Pool  ei  al.  v.  Potter  et  al.  537 

Opinion  of  tlie  Conrt. 

trustee,  together  with  his  acts  in  reference  to  proceeding  to 
sell  large  portions  of  the  lands  belonging  to  the  estate. 

All  of  the  parties  to  the  agreement,  besides  the  complain- 
ants, were  made  parties  defendant  with  Potter.  A  temjiorary 
injunction  was  awarded  upon  the  bill.  The  defendants,  or 
some  of  them,  demurred  to  the  bill.  The  court  sustained  the 
demurrer,  dissolved  the  injunction,  dismissed  the  bill,  and, 
upon  suggestions  of  damage  by  reason  of  the  injunction,  the 
court  assessed  such  damages  at  $1116,  and  entered  a  decree 
therefor.  The  complainants  bring  the  case  to  this  court  by 
writ  of  error,  assigning  for  error  the  sustaining  of  the  de- 
murrer by  the  court,  and  assessment  of  damages. 

We  are  of  the  opinion  that  the  court  erred  in  sustaining  the 
demurrer  to  plaintiffs'  bill. 

The  authority  conferred  upon  the  person  designated  as 
"trustee"  by  the  instrument  under  consideration  is  to  be  care- 
fully distinguished  from  that  class  of  cases  closely  resembling 
this,  that  is,  of  powers  of  appointment  created  by  deed  or  last 
wills,  or  those  powers  which  were  introduced  in  connection 
with  uses.  In  this  latter  class,  courts  of  equity  have  gener- 
ally indulged  in  very  liberal  interpretations  of  words,  and  held 
many  executions  of  such  powers  valid  which  would  scarcely 
be  allowed  in  the  construction  of  words  employed  in  the  ordi- 
nary powers  of  attorney  to  sell  land,  execute  a  deed,  to  make 
a  contract,  or  manage  any  particular  business,  with  instructions 
more  or  less  specific,  according  to  the  nature  of  the  case. 

The  instrument  in  question,  so  far  as  it  relates  to  the  ap- 
pointment of  the  agent  termed  "trustee,"  belongs  to  the  latter 
class,  and  should  be  subjected  to  a  strict  interpretation.  The 
authority  will  not  be  extended  beyond  that  which  is  given  in 
terms,  or  which  is  necessary  and  proper  for  carrying  the 
authority  given  into  full  effect.     Story  on   A^.  sec.  68. 

It  is  apparent,  from  a  consideration  of  the  whole  agreement, 
and  the  nature  of  the  duties  of  the  agent  or  trustee  to  be  ap- 
pointed under  it,  that  the  parties  intended  that  such  agent  or 
trustee  should,  before  entering  upon  his  duties,  give  not  only 
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a  good  bond  in  respect  to  the  sureties,  but  one  that  was  valid 
and  capable  of  being  enforced  at  law.  The  language  in  the 
provision  requiring  the  bond  is,  that  the  trustee  shall  enter 
into  a  "  good  and  sufficient  bond,"  which  must  be  made  pay- 
able or  run  to  all  the  parties  to  the  agreement.  Now,  tlie  bond 
which  was  given  does  not  run  to  all  the  parties,  but  omits 
Madaline  Pool.  It  is  a  joint  bond,  not  several  by  its  terms. 
It  is  not  an  official  bond,  and  therefore  not  several  by  the 
statute.  Four  of  the  obligors  are  also  obligees,  and  two  of 
the  obligors  married  women.  Ko  action  could  be  maintained 
upon  it  at  law,  and  it  is  therefore  not  a  sufficient  bond  within 
the  meaning  of  the  agreement. 

The  counsel  for  defendants  in  error  insist  that  because  Pot- 
ter was  appointed  by  the  circuit  judge  he  was  trustee  de-facto, 
though  he  gave  no  bond,  and  his  right  to  act  can  not  be  ques- 
tioned in  this  suit.  They  say  that  complainants  had  a  com- 
plete remedy  at  law  by  applying  to  the  circuit  judge  to  re- 
quire Potter  to  give  a  sufficient  bond.  AYe  think  they  must 
entirely  misconceive  the  nature  of  this  matter.  The  circuit 
judge,  in  making  the  appointment  or  approving  the  bond,  ex- 
ercises none  of  his  judicial  powers.  He  is  but  the  mere  agent 
or  instrument  of  the  parties  to  the  agreement,  deriving  his 
authority  solely  from  that  source;  and  it  is  extremely  doubt- 
ful, under  the  language  of  that  document,  whether,  when  he 
once  acts,  his  power  be  not  exhausted.  If  this  be  so,  he  could 
only  act  a  second  time,  either  in  the  appointment  of  a  trustee 
or  requiring  a  further  bond,  by  having  his  powers  as  a  court 
called  into  exercise  by  bill  in  equity  in  the  usual  mode. 

These  complainants  had  no  adequate  remedy  but  in  equity, 
and  we  think  the  bill  shows  sufficient  ground  for  an  injunc- 
tion. 

It  is  unnecessary  to  pass  upon  the  other  questions  made,  re- 
quiring a  construction  of  certain  provisions  of  the  agreement, 
because,  as  yet,  there  is  no  trustee  qualified  to  act  at  all. 

There  can  be  no  doubt  of  the  jurisdiction  of  equity  to  re- 
strain the   supposed,  trustee   from  acting  without  giving  the 
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bond  required,  or  to  inquire  into  the  acts  of  one  duly  quali- 
fied, whenever  he  may  palpably  exceed  or  abuse  his  authority, 
especially  if  he  act  with  bad  motives,  to  the  injury  of  the  party 
complaining.  Whether  this  bill  is  sufficient  in  this  aspect,  we 
express  no  opinion. 

The  decree  of  the  court  below  must  be  reversed,  with  direc- 
tions to  that  court  to  overrule  the  demurrer,  permit  the  de- 
fendants to  answer,  if  they  so  desire;  if  not,  then  to  make  the 

injunction  perpetual. 

Decree  reversed. 


Charles  Horn 

V. 

Next  &  Gintz. 

1.  Motion — necessity  of  hill  of  exceptions.  lu  order  that  this  court  may 
review  the  action  of  the  court  below  overruling  a  motion  to  set  aside  a 
deiault,  the  motion,  with  the  affidavits  in  support  thereof,  must  be  pre- 
served in  tne  record  by  incorporation  in  a  bill  of  exceptions,  signed  by  the 
Judp;e  and  pioperly  certified  hj  the  clerk. 

9.  The  insertion  of  such  affidavits  as  a  part  of  the  record,  by  the  clerk, 
does  '.lot  entitle  them  to  any  consideration. 

Appeal  from  the  Circuit  Court  of  Madison  county. 

Mr.  George  Abbott,  for  the  appellant. 

Messrs.  Hay  &  Knispel,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  presumption  is  that  the  circuit  court  decided  correctly, 
and  rendered  a  proper  judgment,  unless  the  contrary  is  shown 
by  the  record. 
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There  is  no  proof  whatever  in  this  record  which  we  can 
regard  or  consider  in  determining  the  propriety  of  overruling 
the  motion  to  set  aside  the  default. 

The  affidavit  of  the  appellant  forms  no  part  of  the  record. 
It  could  only  be  made  such  by  incorporating  it  in  a  bill  of 
exceptions,  which  must  be  signed  by  the  judge  and  properly 
certified  by  the  clerk.  The  insertion  of  the  affidavit  as  a  part 
of  the  record,  by  the  clerk,  does  not  entitle  it  to  any  consid- 
eration. 

Motions  of  the  character  made  in  this  case,  and  affidavits 
made  in  support  of  them,  can  be  preserved  alone  by  bill  of 
exceptions,  or  this  court  will  not  examine  them.  Hatch  v. 
Potter,  2  Gilm.  725;  Hartford  Fire  Ins.  Co.  v.  Vanduzor,  49 
111.  489. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Catharine  Bopp 

V. 

Thomas  D.  Fox  et  al. 

1.  Partnership — when  reed  estate  is  held  as  partnership  property.  Four 
persoDS,  under  a  verbal  agreement  to  go  into  partnership,  purchase  land 
and  erect  a  flouring  mill  tliereon,  purchased  land  for  that  purpose,  each 
paying  $750  of  the  first  payment,  and  the  same  was  conveyed  to  them  by 
their  several  names,  so  that  eacli  held  the  legal  title  to  an  undivided  one- 
fourth.  About  two  months  after  the  purchase,  written  articles  of  partner- 
ship were  entered  into,  and  the  mill  was  built,  the  cost  being  paid  by  each 
as  the  work  progressed:  Held,  that  the  land,  with  the  improvements, 
was  partnership  property;  that  written  articles  were  not  necessary  to 
constitute  the  partnership,  and  that  it  mattered  not  whether  the  purchase 
was  made  with  a  joint  fund,  previously  formed  by  contributions  from  each 
of  the  parlies  of  a  proportional  part,  or  whether  each  one  separately  paid 
his  proportionate  part  of  the  purchase  money,  the  essential  thing  being 
whether  it  was  paid  as  partnership  money,  for  partnership  purposes. 
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2.  Samk — nature  of  partner's  interest  inland.  Partiitrsliip  property  is 
primarily  liable  for  the  payment  of  partnership  debts,  and  the  true  and 
actual  interest  of  each  partner  in  the  partnersliip  stock  is  the  balance 
found  to  be  due  to  him  after  the  payment  of  all  the  partnersliip  debts, 
and  the  adjustment  of  the  partnership  account  between  him  and  his  co- 
partners. In  equity  real  estate,  in  this  respect,  stands  on  the  same  footing, 
no  matter  in  whom  the  legal  title  may  be  vested. 

3.  Dower — in  partnersliip  lands.  Where  lands  are  held  for  partner- 
ship uses,  although  the  legal  title  may  be  in  the  partners  individualij%  they 
will  hold  the  same  in  equity,  subject  to  an  implied  trust  that  it  shall  be 
applied  to  the  paj'meut  of  the  partnersliip  debts,  and  the  widow  of  a  de- 
ceased partner  will  not  be  entitled  to  dower  in  such  laud  until  the  trust 
is  fully  executed  and  fulfilled 

4.  Same.  In  this  case  four  persons  agreed,  verbally,  to  form  a  part- 
Dership  in  the  milling  business,  and  purchased  land  on  which  to  erect  the 
necessary  buildings,  each  paying  one-fourth  of  the  cost,  and  the  land  was 
conveyed  to  them  by  their  individual  names.  They  then  entered  into 
written  articles,  erected  the  mill  at  a  cost  of  $40,000,  and  carried  on  the 
business  in  partnership  for  several  years,  when  the  firm  became  largely 
involved  with  debt  above  its  assets.  On  bill  by  two  of  the  partners 
against  the  others  for  a  dissolution  of  the  partnership,  a  receiver  was  ap- 
pointed and  the  land,  including  the  mill,  was  sold  for  the  payment  of  the 
debts  of  the  firm.  After  the  death  of  one  of  the  partners  his  widow  filed 
her  bill  for  dower  in  this  property:  Held,  that  as  the  interest  of  the  hus- 
band had  been  applied  to  the  purposes  of  the  implied  trust,  under  which 
he  held  the  legal  title,  his  widow  was  not  entitled  to  dower. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

Mr.  F.  A.  LiETZE,  for  the  appellant. 

Mr.  Wm.  "Winkelman,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  petition  in  equity,  on  the  part  of  Catharine 
Bopp,  for  the  assignment  of  dower  in  the  real  estate  of  her 
deceased  husband,  Louis  Bopp. 

The  claim  of  dower  is  in  the  one  undivided  one-fourth 
part  of  certain  premises,  by  virtue  of  a  conveyance  thereof 
to  Frederick  Weaver,  John  Schuchman,  Henry  Burmeister 
and  Louis  Bopp,  on  the  8th  day  of  March,  1865. 
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The  defendants  set  up  in  resistance  to  the  claim  that  they 
were  purchasers  of  the  whole  of  the  premises  at  a  receiver's 
sale  thereof,  made  on  the  13th  of  August,  1870^  under  an  or- 
der of  court  in  a  certain  suit  for  the  dissolution  of  a  co-part- 
nership between  the  said  Weaver,  Schuchman,  Burmeister  and 
Bopp,  in  which  suit  the  said  Weaver  and  Burmeister  were 
complainants^  and  said  Schuchman  and  Bopp  were  defendants; 
and  that  the  said  premises  were  bought  with  partnership 
funds  for  partnership  purposes. 

The  only  questions  made  on  the  record  are,  whether  the 
premises  were  so  purchased  with  partnership  funds  for  part- 
nership purposes,  and  if  so,  whether  they  were  subject  to  the 
claim  of  dower. 

It  appears  from  the  proofs,  that,  about  two  weeks  previous 
to  the  purchase  of  the  land,  Weaver,  Schuchman,  Burmeister 
and  Bopp  entered  into  a  verbal  agreement  to  go  into  partner- 
ship, to  buy  the  land,  and  to  erect  a  flouring  mill  thereon  for 
the  purpose  of  carrying  on  the  milling  business;  that  it  was 
understood  they  would  afterwards  enter  into  articles  of  co- 
partnership, which  they  did  about  two  months  after  the  pur- 
chase, assuming  the  firm  name  of  John  Schuchman  &  Co., 
under  which  they  carried  on  business  unsuccessfully  until  the 
fall  of  1869  ;  that  in  pursuance  of  said  verbal  agreement  they 
made  the  purchase,  $3000  being  paid  down  and  the  balance 
in  about  four  or  six  weeks  afterwards.  Each  paid  a  propor- 
tionate part  of  the  purchase  price,  each  one,  on  the  first 
payment,  paying  $750  down.  The  deed  was  made  to  them 
all  in  their  individual  names.  They  commenced  building  the 
mill  about  a  month  after  the  purchase,  and  the  money  for  the 
purpose  was  paid  by  them  as  the  mill  progressed;  the  cost 
of  the  mill  was  about  $40,000.  At  the  time  of  the  decree  of 
dissolution  of  the  partnership  by  the  court  the  liabilities  of 
the  partnership  exceeded  its  assets  by  $12,000  or  $13,000, 
of  w4iich  amount  Louis  Bopp  was  indebted  to  the  company 
in  the  sum  of  about  $3000. 
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It  is  first  objected  that  the  payments  for  this  land  were  not 
made  out  of  partnership  funds,  and  that  there  was  no  part- 
nership in  existence  at  the  time  of  the  purchase;  that  no 
partnership  Avas  formed  until  the  written  articles  of  co-part- 
nership were  entered  into. 

Written  articles  were  not  necessary  to  constitute  the  part- 
nership ;    it  might  as  well  exist  under  a  verbal  agreement. 

As  we  regard  it,  there  was  not  here  a  mere  executory 
agreement  to  enter  into  partnership  at  such  a  future  time  a& 
when  the  articles  of  co-partnership  should  be  drawn  up,  but 
there  was  a  present  verbal  agreement  of  partnersliip.  although 
the  drawing  up  of  the  articles  to  evidence  its  existence  was- 
deferred  to  a  subsequent  time;  and  the  purchase  of  this  land, 
and  the  commencement  of  the  erection  of  the  mill  upon  it, 
were  steps  taken  in  the  carrying  on  of  the  operations  of  a 
partnership  already  formed  under  the  verbal  agreement. 

As  regards  the  purchase  not  having  been  made  with 
partnership  funds,  in  our  view,  it  matters  little,  in  this  re- 
spect, whether  the  purchase  was  made  with  a  joint  fund, 
previously  formed  by  contributions  from  each  of  the  parties 
of  a  proportional  part,  or  whether  each  one  separately  paid  his 
proportional  part  of  the  purchase  money,  the  essential  thing 
being  whether  it  was  paid  as  partnership  money  for  a  partner- 
ship purpose. 

AVe  consider  this  was  essentially  a  purchase  with  partner- 
ship funds  for  partnership  purposes.  The  property  Avas  re- 
quired for  the  payment  of  partnership  debts,  and  was  duly 
appropriated  to  that  purpose. 

Under  such  circumstances,  does  a  right  of  dower  attach 
in  favor  of  the  widow  of  one  of  the  co-partners,  in  whose  in- 
dividual name  stood  the  legal  title,  to  the  undivided  one- 
fourth  part  of  the  land? 

It  is  a  well  known  rule,  governing  the  relation  of  partner- 
ship, that  partnership  property  must  first  be  applied  to  the 
payment  of  partnership  debts,  and  that  the  true  and  actual 
interest  of  each  partner  in  the  partnership  stock  Ls  the  balance 
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found  due  to  him  after  the  payment  of  all  the  partner- 
ship debts  and  the  adjustment  of  the  partnership  account 
between  himself  and  his  co-partners.  And  in  equity  real 
estate  forms  no  exception,  but  stands  on  the  same  footing,  in 
this  respect,  with  personal  property,  no  matter  in  -whom  the 
legal  title  may  be  vested. 

Although  Louis  Bopp  took  the  legal  title  to  one-fourth, 
of  this  land,  in  the  view  of  a  court  of  equity  he  never  had 
any  beneficial  interest  in  it  distinct  from  the  partnership  pur- 
poses, but  he  took  it  clothed  with  an  implied  trust  that  it 
should  be  applied  to  the  payment  of  the  partnership  debts  if 
necessary,  and  his  widow  was  not  entitled  to  her  dower  until 
this  trust  was  fully  executed  and  fulfilled. 

These  views  and  principles  we  regard  as  just,  and  as  amply 
sustained  by  the  great  weight  of  authority. 

For  a  full  consideration  of  the  subject  and  authorities 
bearing  upon  it,  we  refer  to  Buchan  v.  Sumner,  2  Barb.  Ch.  R. 
165;  Dyer  v.  Clark,  5  Mete.  562;  Hoivard  v.  Priest,  id.  582; 
Collyer  on  Part.  (Perkins'  Ed.)  123,  et  seq.  and  notes. 

It  was  supposed  in  the  argument  to  make  a  difference  that 
there  were  no  partnership  debts  existing  at  the  time  the  land 
was  purchased,  but  we  find  no  such  limitation  of  the  rule.  The 
title  was  taken  by  Bopp  chargeable  not  only  for  the  payment 
of  the  partnership  debts  existing  at  the  time  of  the  purchase, 
but  for  the  payment  of  any  partnership  liability  that  might  be 
found  to  exist  at  the  time  of  winding  up  the  partnership  con- 
cerns. 

The  interest  of  Louis  Bopp  in  the  land  having  been  applied 
to  the  purpose  of  the  implied  trust  upon  which  it  was  taken — 
the  payment  of  the  partnership  debts  if  necessary  for  that 
purpose — his  widow  is  not  entitled  to  dower. 

The  court  below  should  have  dismissed  the  petition,  instead 
of  allowing  dower,  as  it  did,  in  the  land,  exclusive  of  the  mill 
improvements. 

The  decree  is  reversed  on  the  cross  error  assigned. 

Decree  reversed. 
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William  West 

V. 

The  St.  Louis,  Vandalia  and  Terre  Haute  R.  R.  Co. 

1.  Master  and  servant — ichether  employer  is  liable  for  acts  of  his  eon- 
tractor,  and  whether  a  contractor  is  a  servant.  A  railway  company  chartered 
by  the  legislature  contracted  witli  certain  parties  to  construct  its  road  aud 
its  appurtenances.  These  contractors,  tlirougli  their  superintendent,  hired 
the  plaintiff  to  work  upon  a  freight  house  they  were  building  for  the  com- 
pany. A  poisonous  mixture,  iu  which  corrosive  sublimate  was  an  ingre- 
dient, was  applied  to  the  timber  to  prevent  decay.  The  plaintiff  was  in- 
jured by  breathing  the  exhalations  of  this  substance,  and  by  handling  the 
timber  to  which  it  had  been  applied:  Held,  that  the  railway  company  was 
not  liable  to  the  plaintiff  for  the  injury  he  received,  but  that  the  contract- 
ors were  solely  responsible,  and  were  not  in  this  respect  the  servants  of 
the  compan5^ 

2.  Same — wJien  the  contractors  exercise  special  powers  under  charter. 
Where  the  wrongful  act  is  done  by  contractors  or  lessees  of  a  chartered 
company  in  pursuance  of  the  special  powers  and  privileges  conferred  upon 
the  company  by  its  charter,  and  ])ut  for  such  charter  they  would  have  no 
right  to  prosecute  the  particular  business,  such  contractors  or  lessees,  as  to 
third  parties  who  may  be  injured  by  their  acts,  will  be  regarded  as  the 
servants  of  the  company  acting  under  its  direction,  and  the  company  will 
be  held  liable  for  any  abuse  of  such  of  its  privileges  by  its  contractors  or 
lessees. 

3.  Same.  A  company  may  be  held  liable  when  the  person  doing  the 
"wrongful  act  is  the  servant  of  the  company,  and  acting  under  its  direction; 
and  though  such  person  is  not  a  servant  as  between  himself  and  the  com- 
pany, but  merely  a  contractor  or  lessee,  still  he  must  be  regarded  as  a  ser- 
vant or  agent  when  he  is  exercising  some  chartered  privilege  or  power  of 
the  company  with  its  assent,  which  he  could  not  have  exercised  indepen- 
dently of  the  charter. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Kase  &  Millard,  for  the  appellant. 

Mr.  John  Scholfield,  and  Mr.  Wm.  H.  Underwood,  for 

the  appellee. 

35— 63d  III. 
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Mr.  Chief  Justice  Laweence  delivered  the  opinion  of 
the  Court: 

The  defendant,  a  railway  company  chartered  by  the  legisla- 
ture, contracted  with  the  firm  of  McKeen,  Smith  &  Co.  to 
construct  their  road  and  its  appurtenances.  The  superintend- 
ent of  buildings,  employed  by  the  firm,  hired  the  plaintiff  to 
work  upon  a  freight  house.  A  poisonous  mixture,  in  which 
corrosive  sublimate  was  an  ingredient,  was  applied  to  the  tim- 
ber to  prevent  decay.  The  plaintiff  was  injured  by  breathing 
the  exhalations  of  this  substance,  and  by  handling  the  timber 
to  Avhich  it  had  been  applied.  The  suit  was  brought  by  him 
against  tb.e  company  to  recover  damages  for  such  injury.  The 
defense  is,  that  the  liability,  whatever  it  may  be,  rests  upon 
the  contractors,  and  not  upon  the  railway  company.  This  de- 
fense prevailed  in  the  court  below. 

It  is  not  claiuied,  on  behalf  of  the  plaintiff,  that  he  was  in 
fact  in  the  employ  of  the  railway  company,  but  that  the  work 
Avas  done  for  the  benefit  of  the  company  and  by  its  authority, 
and  that  the  contractors  must  be  considered  its  servants,  for 
whose  wrongful  acts  in  the  performance  of  their  work  the  com- 
pany must  be  held  responsible.  In  support  of  this  position, 
counsel  cite :  Lesher  v.  Wab.  Nav.  Co.  14  111.  85 ;  Hinde  v. 
Same,  15  ib.  72;  Ohio  and  M.  R.  R.  Co.  v.  Dunbar,20  ib.  623; 
Ch.  St.  P.  and  F.  du  Lao  R.  R.  Co.  v.  McCarthy,  ib.  385;  III. 
Cent.  R.  R.  Co.  v.  Finnigan,  21  ib.  646;  III.  Cent.  R.  R.  Co. 
V.  Kanouse,  39  ib.  272;  T.  P.  and  W.  R.  R.  Co.  v.  Rumbold,40 
ib.  143,  and  C  and  R.  I  R.  R.  Co.  v.  Whipple,  22  ib.  105. 

There  is  a  radical  distinction  between  each  of  these  cases 
and  that  at  bar.  These  were  all  cases  in  which  redress  was 
sought  against  a  chartered  company  for  wrongs  done  by  per- 
sons while  in  the  performance  of  acts  which  they  would  have 
had  no  right  to  perform  except  under  the  charter  of  the  com- 
pany. The  court  laid  down  the  salutary  rule  that,  as  to  such 
acts,  the  company  could  not  escape  corporate  liability  by  hav- 
ing the  acts  performed  or  the  work  done  by  contractors  or 
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lessees.  These  persons  must  be  regarded,  in  such  cases,  as 
the  servants  of  tli^  company,  acting  under  its  directions,  and 
the  company  must  see  that  the  special  privileges  and  powers 
given  to  it  by  its  charter  are  not  abused. 

Thus,  in  the  two  cases  cited  fi'om  14th  and  15th  111.,  the 
charter  authorized  the  company  to  cut  timber  from  adjacent 
land  for  the  construction  of  its  work.  The  work  was  done 
by  contractors,  who  cut  timber  for  which  the  owners  required 
the  company  to  pay  in  the  manner  pointed  out  by  the  statute. 
The  company  undertook  to  throw  the  liability  upon  the  con- 
tractors, but  the  court  held,  though  the  company  might  have 
a  remedy  over  against  the  contractors,  it  could  not  evade  its 
own  liability  for  property  taken  by  virtue  of  its  charter.  So, 
of  the  two  cases  cited  in  20  111.,  one  was  where  the  contract- 
ors, in  building  the  road,  entered  upon  the  plaintiff's  premises 
and  took  down  his  fence  and  carelessly  left  it  down,  in  conse- 
quence of  which  his  crops  were  partially  destroyed.  The 
court  likened  this  case  to  those  just  cited,  and  said,  as  the  con- 
tractors had  no  right  on  the  plaintiff^s  premises  except  through 
the  authority  of  the  company  under  its  charter,  they  must, 
to  that  extent,  be  considered  as  its  servants,  and  the  company 
must  be  liable  for  their  acts.  The  other  case  in  the  same  vol- 
ume was  one  in  which  the  company  sought  to  escape  liability 
for  not  performing  its  duties  as  a  common  carrier  by  showing 
that  the  road  was  operated  by  a  lessee.  The  court  held  the 
company  could  not  thus  avoid  the  liabilities  imposed  by  its 
charter. 

The  cases  cited  from  21st,  22d,  39th  and  40th  111.  were  ac- 
tions brought  for  injuries  done  to  cattle  by  the  running  of 
trains,  and  a  like  rule  M^as  laid  down. 

But  between  all  these  cases  and  the  one  at  bar,  there  is  a 
radical  difference.  In  these,  the  wrong  for  which  the  action 
w^as  brought  was  committed  in  the  performance  of  acts  which 
were  performed  by  virtue  of  the  authority  of  the  company 
derived  from  its  charter,  and  could  have  been  performed  in  no 
other  way.     In  such  cases  the  public  has  the  right  to  hold  the 
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company  responsible,  because  it  is  really  the  company  that  Is 
acting.  The  personal  actors  may,  as  between  themselves  and 
the  company,  be  lessees  or  contractors,  and  the  company  may 
have  its  action  against  thera  for  indemnity,  according  to  the 
terms  of  its  private  contract,  but  they  are,  as  to  the  public, 
the  servants  or  agents  of  the  company  so  long  as  they  are 
doing  what  they  could  not  do  except  by  the  chartered  author- 
ity of  the  company. 

But  where  a  railway  company  contracts  wath  A  to  dig  and 
wall  a  well  upon  its  right  of  way,  and  agrees  to  pay  him  five 
hundred  dollars  when  the  work  is  completed,  and  A  hires  B 
by  the  dav  to  assist  him  in  the  work,  and  in  its  performance 
B  is  injured  through  the  carelessness  of  A,  as  for  example  by 
his  knowingly  using  decayed  and  worthless  tackle  for  raising 
earth  from  the  well,  surely  it  would  not  be  contended  that  B 
could  bring  an  action  against  the  company  for  the  injuries  re- 
ceived. The  reason  of  course  is,  because  A,  in  hiring  B,  was 
exercising  his  own  private  and  natural  right  as  an  individual, 
for  his  own  benefit,  and  was  not  acting  as  the  servant  or  agent 
of  the  company.  The  company  had  not  authorized  him  to 
employ  B,  and  the  latter,  in  accepting  employment  from  A, 
could  only  look  to  him  to  furnish  the  proper  machinery  or  pay 
the  proper  wages.  But  sujopose  the  charter  had  authorized 
the  company  to  quarry  rock  upon  adjacent  land  in  order  to 
procure  the  requisite  stone  for  walling  the  well,  and  A  had 
entered  upon  such  land  without  contract  with  the  owner,  as 
was  done  for  the  purpose  of  procuring  timber  in  the  cases 
cited  from  14th  and  loth  111.  "Waiving  all  question  of  the 
constitutionality  of  such  a  provision  in  the  charter,  which  the 
owner  of  the  land  might  do,  he  could  insist  that  the  company 
must  pay  him  for  the  rock  quarried.  And  why?  Simply  be- 
cause A,  in  quarrying  the  rock,  was  doing  what  he  could  not 
have  done  but  for  the  charter  of  the  company.  To  that  ex- 
tent he  was  acting  as  its  servant  or  agent,  and  as  was  said  by 
the  court  in  the  case  in  15  111.,  the  owner  of  the  quarry  would 
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have  a  right  to  suppose  that,  in  exercising  its  chartered  rights, 
he  was  acting  under  its  direction. 

The  principle  we  consider  to  be  substantially  this :  The 
company  may  be  held  liable  when  the  person  doing  the  wrong- 
ful act  is  the  servant  of  the  company,  and  acting  under  its  di- 
rection, and  though  such  person  is  not  a  servant  as  between 
himself  and  the  company,  but  merely  a  contractor  or  lessee, 
still  he  must  be  regarded  as  a  servant  or  agent  when  he  is  ex- 
ercising some  chartered  privilege  or  power  of  the  company, 
with  its  assent,  which  he  could  not  have  exercised  indepen- 
dently of  such  charter.  In  other  words,  a  company,  seeking 
and  accepting  a  special  charter,  must  take  the  responsibility 
of  seeing  that  no  wrong  is  done  through  its  chartered  powers 
by  persons  to  wiiom  it  has  permitted  their  exercise. 

In  the  case  before  us,  the  contractors  were  to  build  the  en- 
tire road  across  the  State,  and  undoubtedly  in  much  of  their 
work  the  company  was  responsible  for  their  acts,  for  they 
must  have  often  performed  acts  which  could  only  have  been 
done  under  the  charter.  If,  for  example,  the  construction 
trains  which  the  contractors  ran  had  carelessly  killed  a  do- 
mestic animal,  the  owner  could  have  looked  to  the  company 
for  compensation.  But  when  the  contractors  hired  the  plain- 
tiff to  work  by  the  day  upon  a  freight  house,  we  can  discover 
no  reason  why,  as  to  that  matter,  they  should  be  considered 
the  servants  or  agents  of  the  company,  M'hen  they  were  really 
not  so.  They  hired  the  plaintiff,  through  their  superintend- 
ent, to  work  for  them,  and  not  for  the  company.  Suppose,  the 
day  aftei  the  hiring,  they  had  directed  the  plaintiff  to  mount 
a  ladder  known  to  them  to  be  decayed  and  worthless,  could 
the  company  have  been  made  liable?  Not,  we  think,  without 
creating  a  ground  of  liability  hitherto  unknown.  The  wrong- 
ful act  would  not  have  been  done  by  a  servant  of  the  com- 
pany, or  by  their  direction,  or  in  the  exercise  of  any  special 
power  derived  from  their  charter  which  would  authorize  us  to 
say  that,  quoad  hoc,  the  contractors  were  servants  or  agents. 
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The  case  supposed  is  not  diiferent  in  principle  from  tlie  case 
at  bar.  We  think  it  wholly  unlike  the  cases  cited  by  counsel 
for  appellant,  and  we  have  explained  the  distinction  substan- 
tially as  it  is  pointed  out  bv  counsel  for  appellee. 

It  should  be  further  remarked,  to  prevent  possible  miscon- 
struction, that  the  contract  between  the  company  and  the  con- 
tractors did  not  require  this  poisonous  substance  to  be  applied 
to  the  timber,  and  there  is  no  evidence  that  the  officers  of  the 
company  had  any  knowledge  of  its  intended  application.  The 
contractors  are  solely  responsible,  and  to  them  the  plaiutifl 
must  look  for  any  redress  to  which  he  may  be  entitled. 

The  judgment  is  affirmed. 

Judgment  ajirmed. 


James  M.  Baldwin 
Amos  Killian. 

1.  Erroneous  instructions — whether  cured  by  the  giving  of  others,  stating 
t?ie  laic  correctly.  Where  the  court  below  misdirects  the  jury  in  the  series 
of  instructions  given  on  behalf  of  one  part}'  to  a  suit,  although  they  are 
properly  instructed  in  the  series  given  on  behalf  of  the  other,  if  it  appears 
that  the  erroneous  instructions  may  have  misled  the  jury,  this  court  will, 
for  that  reason,  reverse  the  judgment. 

2.  Assignee  before  maturity.  The  fact  that  a  promissory  note  was 
given  for  a  right  to  sell  a  certain  patent  within  a  specified  district,  and 
that  the  payee  failed  to  furnish  machines  represented  by  the  patent,  as  he 
agreed  to  do,  and  the  maker  received  no  benefit  from  the  same,  will  not 
avail  as  a  defense  in  behalf  of  the  maker  against  an  innocent  assignee 
before  maturity. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Casey  &  Dwight,  for  the  appellant. 

Messrs.  Beeese  &  Geay,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellant  in 
the  Clinton  circuit  court,  against  appellee,  on  a  promissory- 
note.  It  appears  that  appellee  gave  the  note  to  one  John 
Curtice,  who  indorsed  it  to  appellant.  It  also  appears  the 
note  was  given  for  a  patent  right  seeder,  and  the  right  to  sell 
the  same  in  certain  named  territory.  Curtice  was  to  furnish 
these  seeders  at  Collins'  Station,  which  Avas  never  done.  No 
other  consideration  was  received  for  the  note.  A  plea  of  the 
failure  of  consideration  was  the  defense  interposed ;  and  ap- 
pellant insisted  that  he  had  purchased  the  note,  and  it  was 
indorsed  and  delivered  to  him  before  its  maturity,  without 
notice  of  any  defense. 

On  the  trial,  Gray  testified  that  some  time  in  November  he 
saw  the  note,  and  it  was  not  indorsed  at  that  time  ;  and  appel- 
lee says  he  saw  the  note  at  the  same  time,  and  thinks  it  was 
not  indorsed,  but  that  he  did  not  examine  it  carefully  to  ascer- 
tain. Warren,  on  the  other  hand,  states  that  he  was  present,  in 
August  or  September,  before  the  note  was  due  and  at  the  time 
Curtice  sold  the  note  to  appellant,  and  that  he  then  indorsed 
and  delivered  it  to  a])pellant.  Appellant  also  testifies  to  the 
same  facts.     On  this  testimony,  the  court  instructed  the  jury: 

"  That  if  they  believe,  from  the  evidence,  that  the  note  sUed 
on  was  given  for  the  territorial  right  to  sell  Ingall's  improved 
seeders  in  townships  one  and  two  north,  range  two  west  of 
the  third  principal  meridian,  Clinton  county,  Illinois,  was 
assigned  before  it  became  due,  and  that  four  of  the  said  In- 
gall's improved  seeders,  which  said  Ingall,  by  his  said  agent, 
John  Curtice,  was  to  furnish  the  said  defendant,  were  never 
received  by  the  said  defendant,  and  also  that  said  defendant 
never  enjoyed  any  benefit  from  the  same,  they  will  find  for 
the  defendant." 

The  eighth  section  of  the  chapter  entitled  "Negotiable 
Instruments  "  authorizes  the  maker  to  interpose  any  defense 
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he  has  to  the  note  when  sued  by  an  assignee  after  maturity ; 
but  the  ninth  section  declares  that  such  defense  shall  not  be 
made  to  the  note  in  the  hands  of  an  innocent  assignee  before 
maturity.  This  instruction  is  in  the  teeth  of  this  section,  and 
is  manifestly  erroneous  and  highly  calculated  to  mislead.  No 
decision  of  this  court,  or  any  reasonable  construction  that  can 
be  given  this  section,  can  sustain  this  instruction.  It  was 
palpable  error  to  give  it. 

Nor  is  it  an  answer  to  say  that  the  court,  on  that  question, 
instructed  correctly  for  appellant.  The  evidence  was  conflict- 
ing, and  the  instructions  are  equally  so,  leaving  the  jury  to 
choose  between  them  ;  and  if  they  followed,  as  we  presume 
they  did,  the  instruction  for  appellee,  they  were  bound  to  find 
as  thev  did,  although  they  may  have  been  fully  satisfied  that 
the  note  was  indorsed  to  a  bona  fide  purchaser  before  it  was 
due.  Parties  have  aright  to  have  the  law  applicable  to  their 
case  fully,  fairly  and  correctly  given  to  the  jury;  and  when 
the  court  misdirects  them  in  one  series  of  instructions,  we 
must  reverse,  although  the  other  series  of  instructions  may 
announce  correct  rules,  if  we  can  see  that  the  erroneous  in- 
structions may  have  misled  the  jury. 

The  court  also  gave  this  instruction  for  appellee: 

"That  if  you  believe,  from  the  evidence,  that  the  note  was 
assigned  after  maturity,  then  defendant  may  give  in  evidence 
all  defenses  to  the  said  note;  and  that  if  said  note  was  given 
without  consideration,  then  you  should  find  for  the  defend- 
ant." 

The  last  clause  of  this  instruction  seems  to  be  as  faulty  as 
the  other.  It  asserts  that  if  the  note  Avas  given  without  con- 
sideration, then  the  jury  should  find  for  the  defendant,  with- 
out regard  to  the  time  it  was  assigned.  It  should  have  been 
qualified  or  refused. 

For  these  errors,  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 
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William  E.  Alcorn 

V. 

Andrew  J.  Mitchell. 

New  trial — excessive  daviages.  At  the  close  of  the  trial  of  an  action 
of  trespass,  and  immediately  upon  the  adjournment  of  the  court  thereafter, 
in  the  court  room  and  in  the  presence  of  a  large  number  of  persons,  one  of 
the  parties  to  the  suit  deliberately  spat  in  the  face  of  the  other:  Held,  iu 
an  action  brought  by  the  injured  party  against  the  perpetrator  of  the  act, 
that  the- case  was  a  most  fit  one  for  the  award  of  punitive  damages,  and, 
it  appearing  the  defendant  was  a  wealthy  man,  a  verdict  for  f  1000  was 
regarded  as  not  excessive. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Shaw,  Hayward  &  Smith,  for  the  appellant. 

Messrs.  Wilson  &  Hutchinson,  and  Mr.  Jonathan 
Palmer,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  ground  mainly  relied  on  for  the  reversal  of  the  judg- 
ment in  this  case  is,  that  the  damages  are  excessive,  being 
$1000. 

The  case  presented  is  this  :  There  Avas  a  trial  of  an  action 
of  trespass  between  the  parties,  wherein  the  appellee  was  de- 
fendant, in  the  circuit  court  of  Jasper  county.  At  the  close 
of  the  trial  the  court  adjourned,  and,  immediately  upon  the 
adjournment,  in  the  court  room,  in  the  presence  of  a  large 
number  of  persons,  the  appellant  deliberately  spat  in  the  face 
of  the  appellee. 

So  long  as  damages  are  allowable  in  any  civil  case,  by 
way  of  punishment  or  for  thfe  sake  of  example,  the  present, 
of  all  cases,  would  seem  to  be  a  most  fit  one  for  the  award 
of  such  damages. 
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The  act  in  question  was  one  of  the  greatest  indignity,  high- 
ly provocative  of  retaliation  by  force,  and  the  law,  as  far  as  it 
may,  should  afford  substantial  protection  against  such  outrages, 
in  the  way  of  liberal  damages,  that  the  public  tranquillity 
mav  be  preserved  by  saving  the  necessity  of  resort  to  per- 
sonal violence  as  the  only  means  of  redress. 

Suitors,  in  the  assertion  of  tlieir  rights,  should  be  allowed 
approach  to  the  temple  of  justice  without  incurring  there  ex- 
posure to  such  disgraceful  indignities,  in  the  very  presence  of 
its  ministers. 

It  is  customary  to  instruct  juries  that  they  may  give  vin- 
dictive damages  where  there  are  circumstances  of  malice, 
wilfulness,  wantonness,  outrage  and  indignity  attending  the 
■wrong  complained  of.  The  act  in  question  was  wholly  made 
up  of  such  qualities.  It  was  one  of  pure  malignity,  done  for 
the  mere  purpose  of  insult  and  indignity. 

An  exasperated  suitor  has  indulged  the  gratification  of  his 
malignant  feelings  in  this  despicable  mode.  The  act  was  the 
very  refinement  of  malice.  The  defendant  appears  to  be  a 
man  of  wealth  ;  we  can  not  say  that  he  has  been  made  to  pay 
too  dearly  for  the  indulgence. 

We  have  carefully  looked  into  the  instructions  given  and 
refused,  and  do  not  perceive  any  substantial  error  in  respect 
to  them. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


INDEX. 


ACKNOWLEDGMENTS  OF  DEEDS. 

By  whom  acknowledgment  may  be  taken. 

1.  An  oflBcer  of  a  corporation  whose  duty  it  is  to  countersign  and 
register  its  deeds,  is  not  thereby  disqualified  from  taking  acknowledg- 
ment thereof,  as  a  notary — his  signature  not  being  necessary  to  the 
validity  of  the  instrument.    Sawyer  v.  Gox,  130. 

Uequisites  op  certificate. 

2.  It  is  not  indispensable  that  a  certificate  of  acknowledgment  con- 
form exactly  to  the  language  of  the  statute.  It  is  sufficient  to  show 
that  the  statute  has  been  strictly  complied  with.  Alvis  et  al.  v.  Morrv' 
son  et  al.  181. 

Defective  certificate. 

3.  WlietJier  cured  by  lapse  of  time.  The  omission  of  the  statement 
in  the  officer's  certificate  that  the  grantor  was  personally  known,  etc^ 
which  was  required  by  law,  1833,  is  not  cured  by  lapse  of  time  when 
relating  to  trusts.    J^^ell  v.  Young,  106. 

ACTIONS. 

On  OPFICIAl.  BONDS. 

1.  WhetTier  more  than  one  judgment  may  he  recovered.  The  rule  that 
there  can  be  but  one  action  on  the  official  bond  of  a  constable,  and 
that  other  parties  aggrieved  must  sue  out  a  scire  facias  and  assign  new 
breaches,  does  not  apply  so  as  to  affect  such  a  suit  brought  before 
judgment  rendered  in  the  action  previously  commenced,  and  in  such 
case,  notwithstanding  judgment  in  the  suit  originally  brought  has 
afterwards  been  rendered,  the  second  suit  may  be  prosecuted  to  judg- 
ment the  same  as  though  no  judgment  had  yet  been  recovered  on  the 
bond.  Parties  aggrieved  are  not  bound  to  wait  to  see  whether  other 
parties  who  have  already  brought  suit  will  obtain  judgment.  Mor- 
hiners  et  al.  v.  County  Court  of  Clinton  County,  526. 
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Where  contract  not  fdllt  performed. 

2.  Under  a  contract  for  the  deliverj^  of  a  certain  number  of  posts^ 
of  a  specified  quality  and  size,  the  party  to  whom  the  posts  are  to  bo 
furnished  is  not  bound  to  receive  a  part  of  the  posts  contracted  for 
and  if  the  party  who  was  to  furnish  them  delivers  a  less  number, 
which  are  not  received,  he  has  no  right  of  recovery.  Bockford,  Rock 
Island  and  St.  Louis  Railroad  Go.  v.  Lent,  288. 

Uniting  several  breaches  of  an  ordinance  in  one  suit. 

3.  In  a  suit  by  an  incorporated  town  to  recover  for  the  sale  of 
liquors  in  violation  of  an  ordinance,  a  recovery  may  be  had  for  several 
violations,  so  that  the  judgment  shall  not  exceed  the  amount  of  the 
jurisdiction  of  the  police  magistrate  or  justice  of  the  peace  before 
whom  the  suit  was  originally  brought.  Hensoldt  v.  Town  of  Peters- 
burg, 111. 

4.  In  such  a  suit,  where  the  complaint  is  not  for  a  single  breach^ 
but  for  a  violation  of  the  provisions  of  a  section  of  the  ordinance,  the 
justice  of  the  peace,  and  the  circuit  court,  on  appeal,  can  lawfully  hear 
and  determine  any  number  of  offenses  for  the  breach  of  such  section, 
so  that  the  aggregate  amount  of  the  fines  will  not  exceed  the  amount 
of  the  justice's  jurisdiction.     Ibid.  111. 

Reght  of  action  against  a  county. 

When  it  accrues  under  legislative  direction.    See  COUNTIES,  4. 

For  money  had  and  received. 

When  an  action  therefor  lies.  See  MONEY  HAD  AND  RB 
CEIVED,  1. 

Fencing  railroads. 

Liability  of  railroad  company  where  local  proprietors  hiild  a  portion 
of  a  fence.    See  RAILROADS,  7. 

When  a  right  of  action  accrues.    See  LIMITATIONS,  1. 

ADMINISTRATION  OF  ESTATES. 
Allowance  to  administrator. 

1.  For  debts  paid.  Where  an  administratrix  of  an  estate  was  aL 
lowed,  on  final  settlement,  a  certain  sum  in  her  favor,  on  account  of 
debts  of  the  estate  paid  by  her,  it  was  held,  that  she  thereby  became  a 
creditor  of  the  estate  to  the  amount  allowed  her,  and  that  the  order  of 
the  county  court  was  conclusive  until  reversed  on  appeal  or  impeached 
by  bill  in  chancery  showing  a  mistake  in  her  account.  Wheeler  v. 
Dawson,  54. 
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ADMINISTRATION  OF  ESTATES.    Continued. 
Sale  op  land  to  pay  debts. 

2.  Autliority  must  appear.  A  sale  by  an  administrator,  being  a  fidu- 
ciary act  based  upon  statute,  must  show  affirmatively  a  strict  compli- 
ance with  the  law.    Fell  v.  Toung,  106. 

3.  Jurisdiction  of  the  person  must  he  sliown.  Before  a  court  can 
make  a  decree  of  sale,  it  must  obtain  jurisdiction  of  the  parties  to  be 
affected,  by  the  production  of  proof  of  the  service  and  publication  of 
process  required  by  law ;  nothing  not  shown  to  be  done  will  be  pre- 
sumed.   Ibid.  106. 

Redemption  fkom  a  mortgage. 

4.  Duty  of  executor.  When  executors,  who  are  chargeable  with  pay. 
ment  of  debts  out  of  proceeds  of  the  estate,  refuse  to  redeem  from  a 
mortgage  sale,  considering  the  value  of  the  laud  equalled  by  the 
amount  necessary  to  redeem,  they  have  acted  with  reasonable  wisdom 
and  discretion,  and  nothing  more  should  be  required,  even  though  the 
land  may,  in  a  few  years,  greatly  increase  in  value.  Whitney  et  al.  v. 
Peddicord  et  al.  249. 

Neglect  to  collect  debts. 

5.  When  an  insolvent  debtor,  from  whom  collection  can  not  be 
made  upon  execution,  offers  to  turn  out  unincumbered  real  estate, 
with  clear  title  from  a  third  party,  and  the  executor  neglects  to  receive 
it,  whereby  the  debt  is  lost,  it  is  culpable  negligence,  for  which  he  is 
liable,  especially  if  it  be  shown  that,  during  the  same  time,  he  has  col- 
lected debts  due  himself  and  others  from  the  same  party.   Ibid.  249. 

Diligence  kequlbed  generally. 

6.  Executors  and  like  persons  must,  in  the  execution  of  trusts,  be- 
stow that  degree  of  diligence  which  men  ordinarily  use  in  the  man- 
agement of  their  own  affairs ;  and  if,  through  lack  of  that,  the  interests 
of  the  trust  estate  are  damnified,  they  must  make  good  the  loss.  Ibid. 
249. 

Pbofits  akd  interest  on  money  op  the  estate. 

7.  An  executor  or  administrator  who  has  used  the  trust  funds  to  his 
own  profit,  is  chargeable  with  such  profits,  if  they  can  be  ascertained, 
or  in  lieu  thereof,  with  interest  on  the  sum  used.    Ibid.  249. 

Nuncupative  wxll. 

8.  Wliether  personalty  bequeatJied  tliereby  is  subject  to  the  payment  of 
debts,  when  there  is  real  estate  not  devised.    See  WILLS,  1  to  4. 

ADMISSIONS.    See  EVIDENCE,  7. 
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AGENCY. 

Transactions  by  agent  with  third  parties. 

1.  Bights  of  the  principal.  If  an  agent  sell  and  deliver  personal 
property  in  payment  of  debts  contracted  by  himself,  in  bis  own  name, 
to  a  third  party,  without  disclosing  his  agency,  the  right  of  the  pur- 
chaser can  not  be  disturbed  by  the  principal  or  his  attaching  credit- 
ors.   Koch  V.  Willi,  144. 

ALLEGATIONS  AND  PKOOFS.    See  PLEADING  AND  EVIDENCE, 

1  to  10. 

ALTERATIONS. 

Of  blanks  in  promissory  note. 

1.  Amount  inereased  after  delivery — rights  of  an  assignee.    See  Ah- 

SIGNMENT,  2,  3. 

In  transcript  op  record. 

2.  Whether  they  will  he  recognised.  See  PRACTICE  IN  THE  SU 
PREME  COURT,  8. 

AMENDMENTS. 
Amendment  op  record. 


1.  After  the  term.  Where  the  jury  rendered  a  verdict  for  $1069.10, 
and  plaintiff  remitted  |11.05  thereof,  and  the  clerk,  in  making  up  the 
record,  entered  the  judgment  for  $2069.19,  the  court,  at  a  subsequent 
term,  on  due  notice  to  defendant,  amended  the  record  of  the  judgment 
so  as  to  make  it  correspond  with  the  verdict  and  remittitur,  which  ap. 
peared  from  the  record  and  judge's  minutes:  Held,  thaX  the  amend 
ment  was  properly  allowed.    Seely  v.  Pelton,  Adrm.  101. 


ANCIENT  DEED. 
Op  a  deed  executed  m  a  fidtjciart  charactbb. 

1.  A  conveyance,  though  over  thirty  years  old,  can  not  be  admitted 
as  an  ancient  deed  when  purporting  to  be  executed  by  one  acting  m  a 
fiduciary  character,  in  the  absence  of  proof  of  his  authority  to  make 
the  deed.    Fell  v.  Toung,  106. 

2.  It  is  well  settled  that  if  a  deed  purports  to  have  been  executed 
under  a  power,  and  is  sought  to  be  used  in  evidence,  the  power  must 
be  shown.    Ibid.  106. 
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APPEALS  AND  WRITS  OF  ERROR. 
When  they  will  lie. 

1.  Laying  out  highway.  Under  the  present  constitutional  provi- 
sions, an  appeal  or  writ  of  error  will  lie  from  the  judgment  of  the 
circuit  court  in  refusing  to  grant  a  new  trial  on  the  assessment  of 
damages  caused  by  the  laying  out  of  a  highway,  and  such  proceedings 
may  be  reviewed  by  this  court.  Schlattweiler  v.  County  of  St.  Clair^ 
449. 

2.  Right  secured  hy  constitution.  Under  sections  two  and  eight  of 
article  six  of  the  constitution  of  1870,  the  right  of  parties  to  an  appeal 
or  writ  of  error  to  this  court  is  made  a  constitutional  right,  and  must 
be  allowed  when  claimed.    Ibid.  449, 

3.  Condemning  right  of  way.  An  appeal  will  lie  to  this  court  from  the 
judgment  of  a  circuit  court  condemning  land  for  the  right  of  way  of 
a  railroad  under  the  act  of  1852.  The  right  of  a  party  in  such  case  to 
have  the  decision  of  the  circuit  court  reviewed  by  this  court  is  a  con- 
stitutional right,  conferred  by  that  clause  in  the  constitution  defining 
the  jurisdiction  of  the  supreme  court.  St.  Louis  and  Southeastern 
Railway  v.  Lux^  523. 

Will  lie  only  in  case  op  final  judgment. 

4.  It  is  only  from  final  judgments  or  decrees  that  an  appeal  will 
lie  to  this  court.  And  where  questions  are  presented  upon  appeals 
from  decisions  of  the  lower  court  not  final,  this  coui't  will  refuse  to 
consider  them,  and  will  dismiss  the  appeal.    Phelps  v.  Fickes  et  al.  201. 

5.  And  herein,  what  constitutes  a  final  decree.  When  the  rights  of 
the  parties  to  the  controversy  are  settled  and  determined  by  a  decree, 
it  is  so  far  final  that  it  may  be  reviewed  on  appeal  or  error.  Myers 
et  al.  V.  Manny  et  al.  211. 

6.  On  foreclosure.  Where,  on  bill  to  foreclose  a  mortgage,  a  decree 
was  rendered  which  found  that  the  mortgage  was  given ;  that  the  debt 
was  not  paid ;  ascertained  the  amount  due ;  directed  its  payment  on  or 
before  a  specified  time,  and  in  default  thereof,  that  the  premises  be 
sold  and  the  equity  of  redemption  barred,  except  such  as  the  statute 
allowed,  and  if  not  so  redeemed,  that  the  master  should  make,  execute 
and  deliver  a  deed  to  the  purchaser  and  report  to  the  court :  Held,  that 
such  decree  was  so  far  final  as  to  be  reviewed  on  appeal  or  error.  Ibid. 
211. 

7.  It  is  not  the  last  order  in  a  case  approving  of  the  sale,  the  exe- 
cution of  the  deed,  or  the  report  of  the  officer  that  a  writ  of  assistance 
has  been  executed,  that  is  the  only  final  decree  from  which  an  appeal 
or  writ  of  error  lies,  but  it  is  the  decree  which  settles  and  fixes  the 
rights  of  the  parties.  The  orders  which  follow  are  in  the  nature  of  an 
execution  of  the  decree,  and  not  the  final  decree  in  the  case.    Ibid.  211. 
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APPEALS  AND  WRITS  OF  ERROR. 

Will  lie  ohxy  ist  case  of  flnai,  jtidgment.    Gontinued. 

8.  Where  a  c/i'oss  Mil  Ms  teen  filed.  Wlien  the  court  proceeds  to  a 
hearing  on  tlie  original  bill  before  a  cross  bill  is  ready  for  hearing, 
and  renders  a  decree  of  sale  in  foreclosure  of  a  mortgage,  this  will  not 
make  the  decree  interlocutory,  but  it  is  as  final  as  if  the  cross  bill  had 
never  been  filed,  and  may  be  reviewed  in  this  court.  Myers  et  al.  v. 
Manny  et  al.  211. 

What  constitutes  a  final  judgment. 

9.  So  as  to  autliorize  an  appeal  or  writ  of  error.  A  writ  of  error  will 
not  lie  from  this  court  to  the  circuit  court  for  the  purpose  of  review- 
ing the  ruling  of  the  court  below,  in  setting  aside  a  judgment  at  a 
term  subsequent  to  the  one  at  which  it  was  rendered,  as  that  does  not 
amount  to  a  final  judgment  in  the  case.     Walker  v.  Oliver.,  199. 

10.  But  when  the  case  is  again  -tried  and  a  final  judgment  entered, 
an  appeal  or  writ  of  error  will  lie,  upon  which  such  ruling  of  the 
court  may  be  assigned  as  error.     Ibid.  199. 

11.  After  plea  to  a  declaration  and  issue  joined,  the  plaintiflf,  by 
leave,  filed  an  additional  count,  to  which  a  demurrer  was  sustained 
and  judgment  for  costs  accruing  thereon  against  the  plaintiflf.  No 
disposition  was  made  of  the  issues  formed  on  the  plea  to  the  original 
declaration:  Held,  there  was  no  final  judgment.  Phelps  v.  Fickes 
et  al.  201. 

APPORTIONMENT  OF  TAXES. 

County  taxes. 

Of  the  apportionment  of  the  same  between  the  county  and  a  city.  See 
TAXATION,  5,  6. 

ARBITRATIONS  AND  AWARDS. 

Revocation  op  submission. 

1.  And  waiver  thereof.  A  party  who  agrees  to  submit  matters  of 
dispute  to  arbitrators,  and  afterwards  gives  notice  that  he  will  not  stand 
to  any  award  that  may  be  made,  will,  nevertheless,  be  bound  by  the 
award  if  he  appears  before  the  arbitrators  and  enters  into  the  trial. 
This  will  be  regarded  as  a  complete  waiver  of  his  notice  of  revocation 
of  the  submission.    Seely  v.  Pelton,  Admx.  101. 

Delivery  of  copy  op  award. 

2.  When  the  submission  does  not  so  require,  it  seems  that  an  action 
may  be  maintained  upon  an  award  for  the  payment  of  money,  although 
the  arbitrators  failed  to  give  the  defendant  a  copy  thereof  before  suit. 
Ibid.  101. 
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ARBITRATORS  AND  AWARDS.     Continued. 
Failure  to  pass  on  all  matters  submitted. 

3.  Where  a  party,  having  made  a  general  submission  of  matters 
involved  in  a  suit  with  the  plaintiff,  fails  or  neglects  to  present  matters 
which  he  has  a  right  to  present,  he  will  not  be  allowed  to  set  up,  in 
defense  to  an  action  on  the  award,  the  fact  that  the  arbitrators  failed 
to  pass  upon  such  matters.    Seely  v.  Pelton,  Admx.  101. 

ASSIGNMENT. 

AflSIGNEK  BEFORE  MATURITY. 

1.  How  far  protected.  The  holder  of  negotiable  paper,  indorsed  be- 
fore maturity,  for  value,  and  without  notice  of  faults  which  might 
affect  its  validity  between  the  antecedent  parties,  takes  it  unaffected 
by  facts  which  might  render  it  invalid  between  the  original  parties. 
An  exception  is  created  by  statute,  in  case  of  notes  obtained  by  fraud 
and  circumvention.     Yocum  v.  Smith,  321. 

2.  Negligence  of  maker  in  leaving  blanks.  Unpardonable  negligence 
attaches  to  the  maker  of  a  promissory  note  containing  blanks  which 
admit  of  being  filled,  so  as  to  increase  the  amount,  without  room  for 
suspicion,  such  note  being  evidently  intended  for  circulation.  Ibid. 
321. 

3.  If,  after  knowledge  of  the  alleged  alteration,  he  fail  to  put  the 
bona  fide  holder  on  his  guard,  until  after  maturity  of  the  note  and 
threat  of  suit,  he  is  too  late,  and  can  not  set  up  the  alteration.  Ibid. 
321. 

4.  Of  negotiable  pa/per.  A  promissory  note  being  negotiable  paper, 
an  assignee  of  it  before  maturity,  without  notice  and  for  a  valuable 
consideration,  will  take  it  unaffected  by  any  defense  of  usury  not  ap- 
pearing on  the  face  of  the  note.  But  this  rule  applies  only  to  the  as- 
signment of  negotiable  securities.    Kluman  v.  Frisbie  et  al.  482. 

5.  Assignee  of  deed  of  trust — assignee  takes  subject  to  all  equitable  de- 
fenses. When  negotiable  paper  is  secured  by  a  mortgage  or  deed  of 
trust,  the  assignment  of  the  first  carries  with  it  the  securitj',  but  this 
is  true  only  in  equity.  And  as  to  such  security,  the  assignee  takes 
subject  to  all  defenses  and  equities  existing  between  the  original  par- 
ties.   Ibid.  482. 

6.  The  complainant  gave  his  promissory  note  to  A  for  $6900,  and 
executed  his  deed  of  trust  on  land  to  secure  its  payment.  Before  its 
jnaturity,  A  assigned  the  note  and  deed  of  trust  to  B,  the  defendant, 
who  was  an  innocent  purchaser,  without  notice  of  any  defense.  After 
maturity  the  holder  was  proceeding  to  have  the  trustee  sell  under  the 
deed  of  trust,  when  the  comnlainant  filed  his  bill  for  an  injunction, 

36— 63d  III. 
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ASSIGNMENT.    Assignee  before  maturity.    Continued. 

alleging  that  the  note  was  given  for  the  balance  of  the  purchase  money- 
due  on  the  land  and  a  large  amount  of  usurious  interest ;  that  all  of 
the  note,  except  f  2700,  was  made  up  of  such  usury,  and  ofiered  to  pay 
the  $2700,  and  prayed  for  the  cancellation  of  the  deed  of  trust  as  to 
the  residue.  The  court  below  dissolved  the  injunction  on  motion, 
and  dismissed  the  bill :  Held,  that  the  court  erred  in  dismissing  the 
bill;  that  the  assignee  took  the  security  subject  to  the  same  equities  it 
was  subject  to  in  the  hands  of  the  assignor.  Kluman  v.  FrisMe  et  al. 
482. 

7.  A  deed  of  trust,  like  a  mortgage,  is  a  mere  chose  in  action,  and 
is  assignable  neither  by  our  statute  nor  at  the  common  law,  so  as  to 
pass  the  legal  title.     Ibid.  482. 

8.  Where  the  note  was  given  for  a  patent  right.  The  fact  that  a 
promissory  note  was  given  for  a  right  to  sell  a  certain  patent  within  a 
specified  district,  and  that  the  payee  failed  to  furnish  machines  repre- 
sented by  the  patent,  as  he  agreed  to  do,  and  the  maker  received  no 
benefit  from  the  same,  will  not  avail  as  a  defense  in  behalf  of  the 
maker  against  an  innocent  assignee  before  maturity.  Baldwin  v.  KiU 
Man,  550. 

Of  a  note  given  by  husband  to  wife. 

Assignment  ly  the  loife  void.    See  HUSBAND  AND  WIFE,  3. 

ASSUMPSIT. 
When  it  will  lie. 

1.  Assumpsit  may  be  supported  for  money,  etc.,  accruing  due  to 
the  plaintifl"  under  the  provisions  of  a  statute,  when  there  is  no  re- 
striction to  any  other  particular-remedy.  Board  of  Supervisors  of  San- 
gamon County  v.  City  of  Springfield,  66. 

2.  So,  where,  by  a  special  act  of  the  legislature,  the  county  taxes 
were  apportioned  between  the  county  and  a  city  within  its  limits,  and 
the  county  treasurer  refused  to  pay  the  city  her  portion  of  such  taxes : 
Held,  that  the  money  due  the  city  from  the  county  could  be  recovered 
in  assumpsit,  under  the  common  counts.     Ibid.  66. 

ATTACHMENT. 
Jurisdiction. 

1.  Must  affirmatively  appear.  In  attachment  cases,  jurisdiction  is 
conferred  by  special  grants  from  the  legislature,  and  the  doctrine  of 
presumptions,  as  applicable  to  courts  in  the  exercise  of  their  common 
law  powers,  does  not  and  can  not  apply.  Their  jurisdiction  must 
aflBrmatively  appear  on  the  face  of  the  proceedings.  Firebaugh  v. 
Hall,  81. 
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ATTACHMENT.    Jukisdiction.     Continued. 

2.  In  aid  "f  .sd.fa.  to  wake  party  to  judgment— jurisdiction.  Under 
the  act  of  1861,  an  attachment  in  aid  of  a  scire  facias  to  make  a  person 
a  party  to  a  judgment,  can  be  had  only  when  a  scire  facias  has  been 
issued.  Until  it  is  issued  the  circuit  court  has  no  jurisdiction  of  an 
attachment  in  aid  thereof,  because  there  is  nothing  on  which  to  base 
it, — nothing  to  which  it  can  attach  in  aid  thereof.   Firebaugh  v.  Hall,  81. 

3.  Notice  by  publication — requisites.  Service  of  the  writ  by  levy 
on  property  gives  the  court  jurisdiction  over  the  property  only.  To 
acquire  it  over  the  person  of  the  defendant,  there  must  be  actual,  or 
constructive  notice  by  publication,  and  where  the  writ  is  in  aid  of  a 
scire  facias  to  make  a  party  to  a  judgment,  it  seems  that  the  published 
notice,  in  order  to  confer  jurisdiction,  should  refer  to  the  original 
suit,  so  as  to  apprise  the  party  of  the  existence  of  the  judgment 
against  his  co-defendant.     Ibid.  81. 

4.  In  this  case  it  appeared  that  suit  was  brought  against  A  and  B 
upon  a  note,  in  1860,  and  service  being  had  upon  A  only,  judgment 
was  rendered  against  him,  and  b,  scire  facias  ordered  to  issue  against  E, 
which,  however,  was  never,  in  fact,  issued.  After  the  passage  of  the 
act  of  1861,  amending  the  attachment  law,  an  attachment  was  sued 
out  against  B  and  levied  upon  his  lands.  Notice  by  publication  waa 
given,  but  it  contained  no  reference  to  the  prior  proceeding,  or  to 
the  scire  facias.  Upon  this  notice,  there  being  no  personal  service  or 
appearance,  judgment  was  rendered  by  default,  making  B  a  party  to 
the  original  judgment,  and  awarding  special  execution  for  the  sale  of 
the  lauds  attached.  They  were  sold,  and  sheriff's  deed  executed  to  the 
holder  of  the  certificate  of  purchase :  Held,  on  the  trial  of  an  action 
of  ejectment,  that  the  judgment  of  the  court  was  void  for  want  of 
jurisdiction,  and  that  consequently  the  sale  and  all  proceedings  un- 
der it  were  void.     Ibid.  81. 

Of  the  affidavit. 

5.  An  affidavit  for  an  attachment  under  the  act  of  1865,  set  forth 
that  the  defendants,  "within  two  years  prior  to  the  filing  of  the  orig- 
inal affidavit  in  this  cause,  fraudulently  conveyed  and  fraudulently 
concealed  their  property  and  eflects  so  as  to  hinder  and  delay  their 
creditors:"  Held,  that  the  affidavit  was  good  on  motion  to  quash,  and 
that  under  it  the  plaintiff  would  be  required  to  prove  that  the  fraudu- 
lent acts  were  to  his  injury.    Zcigler  v.  Cox  et  al.  48. 

Fraudulent  convetance. 

6.  As  subsequent  tcithdrawal  of  the  same.  On  the  trial  of  an  issue 
on  a  plea  in  abatement  to  a  writ  of  attachment,  denying  that  defendant 
fraudulently  conveyed  certain  real  estate  to  a  trustee  for  the  benefit  of 
defendant's  wife,  to  hinder  and  delay  creditors,  it  appeared  that  a  few 


564  ixDEX. 

ATTACHMENT.     Fbatjdulent  coih^yance.    Continued. 

days  before  the  issuing  of  the  writ  the  defendant  had  made  such  a  deed 
which  was  left  to  be  recorded,  but  in  fact  was  never  recorded,  and  that 
two  days  before  the  suit  was  brought,  the  deed,  by  consent  of  all  par. 
ties  in  interest,  was  withdrawn  and  destroyed ;  that  defendant  execu- 
ted  the  deed  in  good  faith  on  information  that  he  had  a  right  to  pro- 
vide for  his  wife,  but  on  learning  that  he  could  not,  it  was  withdrawn 
and  destroyed,  so  that,  at  the  date  of  the  writ,  there  was  no  deed  in  ex- 
istence :  Held,  that  the  court,  on  these  facts,  properly  found  the  issue 
for  the  defendant  and  quashed  the  writ.    McCrosTcy  v.  Leach  et  al.  61. 

ATTORNEY  AT  LAW. 
Attorney's  fee  as  costs. 

1.  In  what  suits  allowable.  Under  the  statute  in  a  suit  for  partition 
or  the  assignment  of  dower,  when  no  defense  is  set  up,  the  court  is  au- 
thorized to  order  the  payment  of  a  reasonable  attorney's  fee.  Reynolds 
et  al.  V.  McMillan,  46. 

2.  Mow  proper  amount  ascertained.  In  fixing  the  amount  of  a  rea- 
sonable fee,  the  examination  should  be  directed  to  what  is  customary 
for  such  legal  services,  where  contracts  have  been  made  with  persons 
competent  to  contract,  and  not  what  is  reasonable,  just  and  proper  for 
the  solicitor  in  the  particular  case.  The  inquiry  should  be,  not  what 
an  attorney  thinks  is  reasonable,  but  what  is  the  usual  charge.  Ibid. 
46. 

3.  In  determining  the  amount  of  such  fee,  it  is  not  merely  the  value 
of  the  estate  partitioned,  but  the  services  performed,  which  should 
form  the  basis  of  remuneration.  An  attorney's  fee  of  $1000  in  this 
case  was  held  unreasonable.    Ibid.  46. 

4.  Prior  to  act  of  1869.  In  a  suit  for  partition,  a  decree  was  en- 
tared  directing  a  sale  of  the  land,  and  that  the  commissioner  pay  the 
solicitor's  fee,  and  thp  report  of  the  commissioner  of  the  payment  of 
such  fee  was  approved.  The  decree  and  order  of-  approval  were  made 
prior  to  the  act  of  1869  allowing  the  taxation  of  solicitor's  fees  in  such 
cases,  and  was  erroneous.    Campbell  et  al.  v.  Campbell  et  al.  503. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS,  1  to  4. 

BOUNDARY  LINES. 
Lost  EornsroAKY — acquiescence. 

1.  When  the  boundaries  fixed  in  original  surveys  are  lost,  the  in- 
tentions and  understanding  of  parties  will  be  inferred  from  their  long 
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Lost  BotrNUARY— acquiescence.    Continued. 
acquiescence  in  tlie  location  of  line  fences,  and  their  occupancy  on 
each  side  for  a  great  length  of  time.    Tluymas  v.  Sayles  et  al.  363. 

Op  PEKMAKENT  SDKVEY  OF  LANDS. 

2.    Under  act  of  1869.    See  SURVEYORS,  1,  2,  3. 


BOUNTY  TO  SOLDIERS. 
By  a  county. 

1.  In  an  action  against  a  county,  it  appeared  the  county  hoard,  by 
resolution,  offered  a  bounty  to  each  soldier  who  might  enlist  in  the  late 
civil  war,  and  be  credited  to  any  of  the  towns  of  the  county,  and  the 
plaintiff  under  such  resolution  agreed  to  enlist.  Subsequently  an  act 
of  the  legislature  was  passed  authorizing  the  payment  of  bounties  by 
counties,  after  which  the  plaintiff  was  accepted  by  the  United  States 
and  mustered  into  the  service  and  credited  to  the  county.  After  this 
the  count}'  board  readopted  its  former  resolution,  but  it  did  not  ap- 
pear whether  this  was  before  or  after  the  issuance  and  delivery  of  the 
order  of  the  county  for  the  payment  of  the  bounty :  Held^  that  as  the 
actual  enlistment  was  after  the  act  of  the  legislature,  the  county  was 
liable ;  that,  as  the  plaintiff  was  credited  to  the  county,  some  one  or  all 
of  the  towns  composing  the  county  received  the  benefit,  and  that  a 
neglect  to  levy  a  lax  to  pay  the  order  could  not  affect  the  contract. 
Board  of  Supervisors  of  Clark  County  v.  Lawrence,  32. 

2.  The  case  of  Larimer  v.  Board  of  Supervisors  of  McLean  County, 
47  111.  36,  applied  and  adhered  to.  Board  of  Sup&rvisors  of  McLean 
County  V.  Augustus,  40. 


BREACH  OF  PROMISE  TO  MARRY 

Evidence  in  respect  thereto. 

1.  Of  a  promise  to  marry  while  both  parties  were  already  married.  On 
the  trial  of  an  action  for  breach  of  promise  to  marry,  the  court  below 
permitted  the  plaintiff  to  prove  promises  of  marriage  made  at  a  time 
when  both  parties  were  married  and  known  to  be  so  by  each  other: 
Held,  that  the  court  erred  in  admitting  such  testimony.  Paddock 
V.  Robinson,  99. 

2.  Inferences.  On  the  trial  of  an  action  for  the  breach  of  a  con- 
tract to  marry,  the  court  gave  this  instruction :  "In  this  suit  the  jury 
may  infer  a  promise  to  many  to  have  been  made  by  the. defendant,  Ist, 
from  the  conduct  of  the  parties;  2d,  from  the  circumstances  which 
usually  attend  an  engagement  to  marry,  as  visiting,  the  understanding 
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Evidence  in  kespect  thereto.    Gontinued. 

of  friends  and  relatives,  preparatioi^s  for  marriage,  and  the  reception 
of  the  defendant  hy  the  familj^  of  Sarah  Robinson  as  a  suitor:"  Reld, 
that  the  instruction  was  erroneous.  It  does  not  follow  that,  because 
a  man  is  ihe  suitor  of  a  lady  and  visits  her  frequently,  a  marriage  en- 
gagement exists.     Walmdey  v.  RoMnson,  41. 

3.  Statements  of  jylaintiff — liearsay.  On  the  trial  of  a  case  for  breach 
of  a  marriage  engagement,  the  court  permitted  the  plaintiff  to  prove 
by  a  witness  what  plaintiff  had  told  the  witness  about  the  marriage 
engagement,  in  the  absence  of  the  defendant :  Held,  that  such  testi- 
mony  was  hearsay,  and  that  the  court  erred  in  its  admission.  Ibid.  41. 

CASE. 

WnEN   THE   PROPER   REMEDY. 

1.  Fraudulent  act  to  defeat  creditor's  lien.  A  party  who  purchases 
goods  and  chattels  of  a  judgment  debtor  with  knowledge  of  tbe  cred- 
itor's judgment  and  execution,  which  is  a  lien  thereon,  for  the  pur- 
pose  of  aiding  the  debtor  to  defraud  the  plaintifl"  in  the  judgment, 
where  such  purchase  is  an  injury  to  such  plaintifl"  by  reason  of  the  re- 
moval of  the  property  and  the  insolvency  of  the  debtor,  is  liable  to 
the  creditor  in  an  action  on  the  case  for  the  damages  occasioned  by 
such  act.    Powers  v.  Wheeler  et  al.  29. 


CENTRALIA,  POLICE  MAGISTRATE  OF. 

Op  his  jurisdiction. 

Under  constitution  of  1870.     See  JURISDICTION,  3. 

CHANCERY. 

Jurisdiction  in  chancery. 

1.  Waiver  in  respect  thereto.  It  is  the  practice  in  this  court,  when 
no  objection  is  made  to  the  jurisdiction  of  the  court  below,  not  to  en- 
tertain the  objection  when  raised  for  the  first  time  in  this  court,  unless 
it  be  in  cases  where  chancery  could,  under  no  circumstances,  have  ju- 
risdiction of  tlie  case.  The  defendant,  by  failing  to  object  in  due 
time  in  the  court  below,  will  waive  the  objection.  Board  of  Supervi- 
sors of  Knox  County  et  al.  v.  Davis  et  al.  405. 

2.  Defense  at  laic.  The  legatee  in  a  will  was  duly  appointed  exec- 
utrix by  the  proper  court,  and  executed  bond  with  security,  which  was 
approved,  and  she  took  possession  of  the  personal  property.    After- 
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wards,  her  letters  were  revoked,  and  an  administrator  de  bonis  non  was 
appointed,  who  brought  suit  on  the  bond  of  the  executrix.  The  surety 
on  the  bond  filed  a  bill  in  cliancery  to  restrain  the  prosecution  of  the 
suit :  Held,  that  the  bill  could  not  be  maintained,  as  the  defense  was 
good  at  law.  The  act  of  the  executrix  in  taking  possession  of  the  per- 
sonalty, and  using  it  as  her  own,  could  not  be  deemed  in  law  a  devas- 
tavit, so  as  to  authorize  a  suit  on  the  bond.  Her  neglect  to  sell  the 
property  and  apply  the  proceeds  to  the  payment  of  debts — the  same 
being  vested  in  her  by  the  will,  and  there  being  sufficient  realty  not 
charged  with  any  legacy  to  pay  the  debts — could  not  be  construed  in- 
to mismanagement  or  waste  of  the  estate.  McGullom  v.  Chidester, 
Admr.  477. 

Rule  to  answek  instanter. 

3.  The  circuit  court,  upon  overruling  a  demurrer  to  a  bill  to  fore- 
close a  mortgage,  when  it  appeared  there  was  no  defense,  required  the 
defendant  to  answer  instanter,  and  on  failure  to  do  so  the  bill  was 
taken  as  confessed  and  a  decree  of  sale  entered :  Held,  no  error  in  the 
proceeding.    Snell  et  al.  v.  Stanley,  391. 

Exceptions  to  answer. 

4.  If  sustained,  rule  to  answer  further.  The  statute  is  imperative,  if 
an  answer  is  adjudged  insufficient  on  excejitions  filed,  that  the  defend- 
ant must  be  ruled  to  answer  further  before  the  cause  can  be  set  down 
for  a  hearing.    Holly  et  al.  v.  Powell,  139. 

5.  So,  in  a  suit  to  foreclose  a  mortgage,  where,  upon  allowing  ex- 
ceptions filed  by  complainant  to  defendant's  answer,  the  court  entered 
a  decree  of  foreclosure,  it  was  held,  the  decree  was  premature— that 
the  defendant  should  have  been  ruled  to  put  in  a  sufficient  answer. 
Ibid.  139. 

0.  Tirne  of  takincj  exceptions.  And  it  was  too  late,  upon  appeal  by 
the  defendant  to  this  court,  for  the  complainant  to  urge  that  the  paper 
put  in  by  the  defendant  as  an  answer  was  no  answer,  as  he  had  treated 
it  as  an  answer  by  taking  excei^tions  to  it  as  the  statute  required  Ibid. 
139. 

Hearing  on  bill  and  answer. 

7.  Answer  taken  as  true.  On  bill  for  partition  by  certain  heirs, 
against  the  widow  and  other  heirs  of  a  common  ancestor,  the  widow, 
in  her  answer,  stated  that  "she  is  entitled  to  her  dower  in  the  premises 
as  well  as  homestead.  The  cause  was  heard  without  replication,  and 
a  decree  of  partition  rendered,  in  which  the  claim  of  homestead  was 
not  noticed  or  passed  ujion :  Held,  that  the  answer  on  the  hearing 
must  be  taken  as  true,  and  that  the  allegation  of  a  homestead  right 
was  sufficient.     Knapp  et  al.  v.  Gass  et  al.  492. 
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Cross  bill. 

8.  Of  hea/ring  the  original  suit  before  the  cross  bill.  A  cross  bill  is 
no  part  of  the  original  proceeding  and  does  not  depend  upon  it.  By 
filing  such  a  hill  the  suit  will  not  be  delayed.  The  two  cases  may  be 
tried  together  if  they  are  both  ripe  for  hearing,  but  if  not,  then  sepa- 
rately. It  is  no  error  to  proceed  to  a  hearing  on  the  original  bill  be- 
fore the  cross  bill  is  ready  to  be  heard.  Myers  et  al.  v.  Manny  et  al. 
211. 

Dismissal  of  bill. 

9.  Waiver  after  hearing.  Where  a  bill  in  chancery  was  filed  by  a 
husband  and  wife,  and  no  motion  was  made  to  dismiss  as  to  the  wife, 
but  answers  were  filed  by  the  defendants,  and  the  cause  proceeded  to  a 
hearing  on  the  merits  upon  the  pleadings  and  proofs,  it  was  held.,  that 
an  assignment  of  error  for  not  dismissing  the  bill  as  to  the  wife  was 
not  well  taken.    Krehaum  v.  Gordell  et  al.  23. 

Specific  performance. 

10.  Matter  of  discretion.  It  has  been  repeatedly  held  by  this  court 
that  a  party  can  not  call  upon  a  court  of  equity,  as  of  right,  to  enforce 
the  specific  performance  of  a  contract,  and  that  the  exercise  of  this 
branch  of  its  jurisdiction  rests  in  the  sound  discretion  of  the  court  in 
view  of  the  terms  of  the  contract  and  the  surrounding  circumstances. 
Phelps  Y.  Illinois  Central  Railroad  Co.  468. 

11.  Party  must  not  be  in  default  himself  A  party  seeking  the  spe- 
cific performance  of  a  contract  must  show  that  he  himself  has  always 
been  ready,  willing  and  eager  to  perform  on  his  part,  even  though  time 
is  not  made  essential  by  the  contract.     Ibid.  468. 

12.  Time  of  the  essence  of  the  contract— forfeiture.  Where  time  was 
made  essential  in  a  contract  of  purchase,  and  it  provided  for  a  forfeit- 
ure of  the  purchase  if  payments  were  not  punctually  made,  and  of  all 
rights  acquired  under  it,  without  any  right  in  the  vendee  of  reclama- 
tion or  compensation  for  money  paid,  etc.,  the  vendor  declared  a  for- 
feiture for  default  of  making  paj^ment  of  the  notes  given  for  the  pur- 
chase money,  when  due,  but  did  not  surrender  the  notes  to  the  pur- 
chaser :  Held,  that  the  purchaser  was  not  entitled  to  a  specific  per. 
formance,  and  that,  under  such  contract,  an  offer  to  return  the  notes 
was  not  necessary  before  declaring  the  forfeiture.     Ibid.  468. 

Cloud  upon  title. 

13.  Invalid  tax  title.  It  has  been  held  that  equity  will  entertain,  in 
behalf  of  a  party  in  possession  of  land,  a  bill  to  remove  a  cloud  upon 
his  title  occasioned  by  an  invalid  tax  sale  and  a  deed  thereunder. 
Such  jurisdiction  will  also  be  entertained  in  behalf  of  the  owner,  when 
the  lands  are  vacant  and  unoccupied.    Barnard  v.  Hoyt,  341. 
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Admikistrator's  purchase  at  his  own  sale. 

14.  Terms  of  setting  aside  the  sale.  On  bill  hj  heirs  to  set  aside  an 
administrator's  sale  of  lands,  on  the  ground  that  the  administrator  was 
interested  as  the  real  purchaser,  where  no  money  was  paid  or  secured 
to  be  paid,  the  court,  in  setting  aside  the  sale,  refused  to  allow  the  ad- 
ministrator the  amount  of  his  claim  allowed  against  the  estate  and 
other  claims  paid  by  him,  but  charged  him  with  rents  and  profits  re- 
ceived by  him:  Held,  no  error,  and  that  the  land  was  still  liable  to  be 
sold  for  the  payment  of  all  just  claims  allowed  in  the  manner  pointed 
out  in  the  statute.  Had  the  purchaser  paid  money  to  the  administra- 
tor, the  rule  would  have  been  otherwise.     Coat  et  al.  v.  Coat  et  al.  73. 

ItKLIEF  against  A  JUDGMENT   AT  LAW. 

15.  Accident — negligence.  Chancery  will  not  relieve  against  a  judg- 
ment at  law  on  the  ground  of  its  being  contrary  to  equity,  unless  the 
defendant  in  the  judgment  was  ignorant  of  the  fact  in  question  pend- 
ing the  suit,  or  it  could  not  have  been  received  as  a  defense,  or  unless 
he  was  prevented  from  availing  himself  of  the  defense  by  fraud  or  ac- 
cident, or  the  act  of  the  opposite  party,  unmixed  with  negligence  or 
fault  on  his  part.    Smith  et  al.  v.  Allen,  474. 

16.  On  bill  to  set  aside  a  judgment  at  law,  and  for  a  new  trial,  on 
the  ground  that  the  defendant  had  a  defense  to  all  except  nominal  dam- 
ages, and  was  prevented  from  making  the  defense  on  the  ground  of 
accident,  it  appeared  that  the  party,  at  the  time  of  the  rendition  of  the 
judgment,  was  necessarily  absent  at  another  court,  and  there  prepared 
an  affidavit  for  a  continuance,  which  he  sent  to  his  attorney,  but  that 
the  clerk  omitted,  by  accident,  to  attach  his  seal  to  the  jurat,  so  that 
the  same  could  not  be  used :  Held,  that  the  bill  was  deficient  in  not 
showing  with  distinctness  that  the  complainant  had  employed  an  at- 
torney to  appear  for  him  in  the  case,  and  in  failing  to  show  that  any 
motion  was  made  for  a  continuance,  or  that  any  pleas  were  filed  in  the 
case.  It  failed  to  show  that  complainant  had  used  due  diligence  in 
trying  to  prevent  the  recovery.     Ibid.  474. 

Fkaudulent  judgment. 

17.  Relief  in  chancery.  Where  a  judgment  is  obtained  fraudulently 
a  court  of  equity  has  authority  to  declare  the  same  null  and  void,  as 
where  a  party  obtains  a  judgment  with  knowledge  that  his  debt  has 
become  extinguished  by  his  purchase  at  a  sale  made  subject  to  his  lien. 
Biggins  v.  Brockman  et  ux.  316. 

18.  If  a  judgment  is  obtained  by  fraud,  and  without  any  negligence 
on  the  part  of  the  debtor,  a  court  of  equity  will  aflbrd  relief,  and  either 
open  the  case  and  grant  a  trial,  or  award  a  perpetual  injunction.  TTti- 
day  V.  McConnel,  Exr.  278. 
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IjirROPER   VERDICT. 

19.  When  relieved  against  in  cliancery .  A  court  of  equity  will  re 
lieve  against  a  verdict  which  is  contrary  to  good  conscience — such  as 
enforcing  a  second  payment  of  a  debt  already  paid,  although  the  de 
fendant  might  have  defended  himself  at  law,  but  failed  to  do  so  through 
want  of  notice,  or  inadvertence.     Wilday  v.  McConnel,  Exr.  278. 

20.  The  finding  of  a  lost  or  mislaid  receipt  subsequent  to  a  verdict 
will  justify  setting  aside  the  verdict  and  granting  a  new  trial,  and  if 
that  be  denied,  then  the  interposition  of  a  court  of  equity  would  be 
proper,  even  though  the  lost  or  mislaid  evidence  of  payment  be  in  the 
custody  of  the  party  claiming  the  benefit  of  them,  he  being  unapprised 
of  his  possession  of  them  until  after  judgment.     Ibid.  278. 

21.  When  the  amount  of  the  wrongful  verdict  is  ascertained  and 
specific,  a  court  of  equity  may  grant  a  perpetual  injunction  to  restrain 
its  collection;  but  when  there  has  been  no  trial  at  law,  and  the  evi 
dence  is  conflicting,  it  is  safer  to  open  the  case  and  send  it  back  to  a 
court  of  law  to  be  tried.     Ibid.  278. 

Laying  off  school  districts. 

Abuse  of  discretion  on  the  part  of  trustees — remedy  in  cliancery.  See 
SCHOOLS,  4,  5. 

Mistake. 

Reforming  on  deed  therefor.    See  MISTAKE,  1,  2,  3. 

CHATTEL  MORTGAGE.    See  MORTGAGES,  8. 

CLOUD  UPON  TITLE.    See  CHANCERY,  13 

COMMISSIONER  OF  GENERAL  LAND  OFFICE. 

Op  his  power  to  cancel  patents.      See  UNITED  STATES  LAND 
TITLES,  2. 

CONSIDERATION. 

Whether  it  exists. 

1.  A  person  owing  a  balance  upon  account,  and  paying  in  trade  a 
greater  sum,  is  not  estopped  from  i^leading  his  set-off"  by  promising  to 
pay  the  balance  first  owed  by  him.  Such  promise  is  without  consid- 
eration to  support  it,  unless  it  is  also  promised  not  to  set  off"  the  pay- 
ments last  made,  or  unless  it  tends  to  change  the  relation  of  parties 
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and  the  rights  of  the  oue  to  whom  the  promise  is  made.    Hogden  et  al. 
V.  Kief,  146. 

2.  The  holder  of  a  promissory  note  recovered  a  judgment  thereon 
for  $2039.58.  Subsequently  the  creditor  agreed  with  the  principal 
debtor  that  if  he  would  give  security  for  the  payment  of  $500  of  the 
judgment,  he  would  never  collect  any  further  portion  of  the  judgment 
from  him,  and  the  security  was  given  accordingly :  Held,  that  the  giv. 
lug  of  such  security  constituted  a  sufficient  consideration  for  the  agree- 
ment.   Trotter  v.  Strong,  272. 

Pailxjre  of  consideration 

3.  What  constitutes.  To  an  action  on  a  promissory  note  the  defend- 
ant  pleaded  that  the  sole  consideration  of  the  note  was  the  ice  to  be 
formed  on  the  ponds  at  the  reservoir  of  the  plaintifls  during  the  winter 
next  following,  and.  in  consideration  of  the  ice  so  to  be  formed,  he  ex- 
ecuted the  note;  that  no  ice  of  any  value  was  formed  on  said  ponds 
during  said  winter,  and  that  whatever  ice  was  formed  on  said  ponds 
was  wholly  useless  to  said  defendant,  wherefore  the  defendant  avers 
that  the  consideration  of  said  note  has  wholly  failed:  Held,  that  the 
plea  was  bad  on  general  demurrer,  the  facts  presenting  no  defence  to 
the  note,  there  being  no  warranty  or  guaranty  that  any  ice  would  form, 
or  that  it  would  be  of.  any  particular  value.  TownsendY.  Board  of 
Water  Gom'rs,  2G. 

4.  If  the  consideration  of  a  note  be  an  agreement  to  pay  its  avails 
in  discharge  of  indebtedness  of  the  maker  of  the  note,  and  the  party 
receiving  it  fails  to  do  so,  but  applies  the  note  to  an  entirely  different 
purjDOse,  not  beneficial  to  the  maker,  there  is  a  failure  of  the  consider- 
ation, and  payment  can  not  be  enforced.  Davenport  et  al,  v.  Springer 
et  <il.  376. 

5.  Of  a  note  given  for  rent  in  advance — voluntary  yielding  of  posses- 
sion by  the  tenant.    See  LANDLORD  AND  TENANT,  4. 


CONSTITUTIONAL  LAW. 

"Due  process  of  law." 

1.  Necessity  of  service  of  process  upon  infant  defendants.    See  IN- 
FANTS, 1  to  4. 

Process  running  "  in  the  name  of  the  people,"  etc. 

2.  The  constitution  of  1870  construed.    See  PROCESS,  1. 

Taxation  by  municipal  corporations. 

3.  Limitations  in  respect  thereto.    See  TAXATION,  1  to  4. 
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CONSTITUTIONAL  LAW.    Continued. 
Rule  op  uniformity  m  taxation. 

4.  Apportionment  of  county  taxes  between  the  county  and  a  city.  Se» 
same  title,  5. 

General  and  special  laws. 

Of  which  character.  .  See  STATUTES,  2,  3. 

Fees  of  county  officers  under  special  laws. 

6.  Effect  of  constitution  of  1870  in  respect  thereto.  See  FEES  AND 
SALARIES,  3. 

Sheriffs'  fees  under  special  laws. 

7.  How  affected  hy  the  constitution  of  1870.    See  same  title,  4,  5. 

Municipal  subscription  to  stock  of  railroad. 

8.  Effect  of  constitution  of  1870  where  the  vote  was  had  before  it$ 
adoption.    See  SUBSCRIPTION,  4. 

Regulating  speed  of  railway  trains. 

9.  Power  of  the  legislature.    See  RAILROADS,  1,  2,  3. 

When  part  of  a  statute  may  stand. 

10.  Though  a  part  be  unconstitutional.    See  STATUTES,  4. 

Police  magistrate  of  Centralia. 

11.  Of  his  Jurisdiction  under  constitution  of  1870.  See  JURISDIC- 
TION,  3. 

Permanent  survey  of  lands. 

12.  Constitutionality  of  act  of  1869  on  that  subject.  See  SURVEY- 
ORS, 1,  2,  3. 

Legislative  control  over  county  revenue.     See  COUNTIES,  1,  3. 

CONTINUANCE. 

Degree  of  diligence  required. 

1.  0?i  a  third  application  for  the  same  cause.  When  application  for 
a  continuance  is  made  for  the  third  time  on  account  of  the  absence  of 
the  same  witness,  the  court  may  properly  require  unusual  diligence  to 
be  shown  on  the  third  application.  In  such  a  case,  where  the  witness 
resides  in  the  county,  and  the  affidavit  failed  to  show  that  the  witness 
had  been  subpoenaed,  the  application  was  properly  denied.  Birks  v 
Houston,  Admr.  77. 
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CONTINUANCE.    Continued. 

Of  a  motion  for  a  new  trial. 

2.  A  motion  was  made  for  the  continuance  of  a  motion  for  a  new 
trial,  on  tlie  ground  of  surprise  in  the  testimony  of  the  adverse  party, 
and  to  enable  the  party  to  procure  affidavits  of  witnesses  to  disprove 
the  unexpected  testimony,  in  support  of  the  motion  for  a  new  trial. 
The  court  overruled  the  motion  for  a  continuance :  Held,  that  the  mo- 
tion was  addressed  to  the  discretion  of  the  court,  and  unless  that  dis- 
cretion was  abused,  this  court  would  not  interfere  with  its  exercise. 
Toledo,  Wabash  and  Western  Railway  Co.  v.  McLaughlin,  389. 

CONTRACTS. 

Condition  subsequent. 

1.  Rule  of  construction — who  may  avail  of  it.  A  condition  subse- 
quent in  a  deed  is  not  favored  in  law,  and  must  always  be  construed 
strictly.  A  stranger  can  not  take  advantage  of  it,  and  the  estate  can 
only  be  defeated  by  the  actual  entry  of  the  grantor  or  his  heirs.  Board 
of  Education  of  Normal  Sclwol  District  v.  Trustees  of  First  Baptist 
Church  of  Normal,  204. 

Construction  of  contracts. 

2.  In  case  of  a  conveyance  for  a  specific  purpose.  The  owner  of  a 
lot  of  ground  conveyed  the  same  to  the  trustees  of  a  church,  to  be  used 
for  church  purposes  only,  and  when  the  property  ceased  to  be  so  used 
the  deed  provided  the  grantees  should  pay  the  grantor  $200.  The  trus- 
tees  subsequently  conveyed  to  a  third  party,  to  be  used  for  other  than 
church  purposes,  having  tendered  to  the  first  grantor  the  $200  stipula- 
ted.  On  the  question  whether  the  title  was  forfeited  by  such  subse- 
quent conveyance,  it  was  held,\n  the  construction  of  deeds,  courts  will 
always  incline  to  interpret  the  language  as  a  covenant,  rather  than  a 
condition.    Ibid.  204. 

Contracts  construed. 

3.  Sale  of  property — whetJier  the  contract  sufficiently  certain  in  its 
terms.  The  owner  of  a  lot  of  ground  conveyed  the  same  to  tlie  trustees 
of  a  church,  to  be  used  for  church  purposes  only,  and  when  it  ceased 
to  be  used  for  such  purpose,  the  grantees  should  pay  the  grantor  $200. 
Subsequently,  the  church  trustees  proposed  to  sell  the  premises  to  a 
Board  of  Education  for  $2000,  cash,  or  $2200,  payable  at  a  subsequent 
day.  The  record  of  the  Board  of  Education  showed  what  the  propo- 
sition was,  and  that  its  authorized  officers  executed  notes  for  $2000, 
payable  on  the  subsequent  day  named,  and  it  was  proved  that  the 
Board  assumed  to  pay  the  $200  to  the  grantor  of  the  trustees  of  the 
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church :  Held,  that  it  appeared  with  sufficient  certainty  that  the  prop- 
osition to  sell  for  cash  was  not  accepted,  and  that  the  proposition  to 
sell  at  $2200  was  accepted.  Board  of  Education  of  Normal  School  Dis. 
trict  V.  Trustees  of  First  Baptist  Ghurch  of  Normal,  204. 

Modification  of  contract  under  seal. 

4.  By  subsequent  parol  agreement.  A  sealed  executory  contract  can 
not  be  modified  or  in  part  changed  by  parol  so  as  to  authorize  either 
party  to  sue  upon  it.    Hume  Brothers  et  al.  v.  Taylor  d  Moss,  43. 

5.  So,  a  contract  under  seal  for  the  sale  and  delivery  of  one  thous- 
and hogs  of  a  certain  weight  and  quality,  at  a  price  and  by  a  day  named 
in  the  agreement,  can  not  be  changed  by  a  new  parol  agreement  for 
the  delivery  of  a  less  number  of  hogs,  founded  on  no  new  considera- 
tion.    Ibid.  43. 

Of  a  sale  for  a  specific  purpose. 

6.  Whether  a  subsequent  sale  by  the  grantee  for  anotJier  purpose  wiU 
operate  to  forfeit  the  title.     See  FORFEITURE,  3. 

Contract  not  folly  performed. 

7.  No  right  of  recovery.    See  ACTIONS,  2. 

Oontkact  for  service  for  specified  time. 

8.  Wrongful  dismissal  by  employer — measure  of  damages.  See  MEAS- 
URE OF  DAMAGES,  3,  4. 

Contracts  between  husband  and  wife. 

9.  Not  me/rely  voidable,  but  void.    See  HUSBAND  AND  WIFE,  1. 


CONTRACTOR. 

Whether  emploter  liable  for  his  acts. 

1.  And  whether  a  contractor  holds  the  relation  of  servant  towa/rds  hit , 
employ&r.    See  MASTER  AND  SERVANT,  3,  3,  4. 

Liability  fob  negligence. 

2.  As  between  owner  and  contractor.     See  NEGLIGENCE,  16  to  20. 

CONVEYANCES. 

Rule  in  Shelly's  case. 

1".     What  the  rule  is.    The  rule  in  Shelly's  case  is,  "  When  the  an- 
cestor takes  an  estate  of  freehold  by  any  gift  or  conveyance,  and  in 
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the  same  gift  or  conveyance  there  is  a  limitation,  either  mediately  or 
immediately,  to  his  heirs  or  heirs  of  his  body,  the  word  '  heirs  ♦ 
is  a  word  of  limitation  of  the  estate  and  not  of  purchase.  The  re- 
mainder  is  immediately  executed  in  possession  in  the  ancestor  so  taking 
the  freehold."     Brislain  v.  Wilson  et  al.  173. 

2.  So,  where  land  was  conveyed  by  deed  to  A  "during  the  period 
of  her  natural  life,  and  to  her  heirs  forever  thereafter,"  it  was  held,  that, 
as  the  deed  conveyed  a  life  estate  to  A,  which  is  a  freehold  estate,  and 
the  immediate  remainder  was  therein  limited  to  her  heirs,  all  the  re- 
quisites of  the  rule  in  Shelly's  case  were  fulfilled,  and  A  took  the  fee 
in  land.     Ibid.  173. 

What  will  pass  with  the  land. 

3.  Of  crops  not  harvested.     See  GROWING  CROPS,  1,  2. 

Deed  by  a  corporation. 

4.  By  whom  it  may  be  executed.    See  CORPORATIONS,  1. 

ACICNO"SVLEDGMENTS   OF   DEEDS.      ScC  that  title,  1,  2,  3. 

CORPORATIONS. 
Who  may  execute  a  deed. 

1.  A  deed  in  which  a  corporation  is  declared,  in  the  body  of  it,  to 
be  the  grantor,  and  signed  by  "  John  Newell,  V.  President,"  attested 
by  the  seal  of  the  corporation,  is  prima  facie  well  executed,  and  is  the 
deed  of  the  corporation.    Sawyer  v.  Cox,  130. 

Wrongful  dismissal  of  employee. 

2.  A  corporation  loses  its  general  power  of  removal  of  its  employees, 
contained  in  its  charter,  where  it  has  made  a  contract  for  a  specified 
time.  In  such  case  it  is  bound  like  a  private  person.  Trustees  of  Sol- 
diers'' Orphans'  Home  v.  Slmffer,  243. 

Municipal  corporations. 

3.  Of  their  duty  to  keep  streets  in  repair,  and  of  the  remedy  to  compel 
the  performance  of  that  duty.    See  HIGHWAYS,  3;  MANDAMUS,  2. 

4.  Taxation  hy  municipal  corporations — constitutional  limitations. 
See  TAXATION,  1  to  4. 

5.  Of  municipal  subscription  to  stoclc  of  railroad  convpany.  See  SUB- 
SCRIPTION, 1  to  18. 

COSTS. 
Costs  in  the  supreme  court. 

1.  Obviating  error  by  amendment.  When  there  is  error  in  the  judg- 
ment of  the  court  below,  sufficient  to  reverse,  which  is  obviated  after 
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COSTS.     Costs  tn  the  supkeme  cotraT.    Continued. 


the  cause  is  removed  to  this  court,  by  an  amendment  of  the  record  in 
the  lower  court,  the  judgment,  as  corrected,  will  be  affirmed  at  the 
costs  of  the  appellee.    Seely  v.  Felton,  Admx.  101. 

Attorney's  fee  taxed  as  costs.    See  ATTORNEY  AT  LA"W   1  to  4. 


COUNTIES. 

SimjECT  TO  LEGISIiATIVE  CONTROIi. 

1.  The  revenues  of  a  county  are  not  the  property  of  the  county  in 
the  sense  in  which  the  revenue  of  a  private  corporation  is  regarded ; 
and  the  power  of  the  legislature  to  direct  its  application  is  plenary. 
Board  of  Supervisors  of  Sangamon  County  v.  City  of  Springfield,  66. 

2.  A  county  is  a  public  corporation,  which  exists  only  for  public 
purposes,  connected  with  the  administration  of  the  State  government. 
It  follows  that  such  a  corporation,  and  of  course  its  revenue,  is  subject 
to  the  control  of  the  legislature,  and  when  the  legislature  directs  the 
application  of  its  revenue  to  a  particular  purpose,  or  its  payment  to 
any  party,  a  duty  is  imposed  and  an  obligation  created  upon  the 
county.     Ibid.  66. 

Change  of  county  government. 

3.  Its  effect  upon  prior  obligations.  Some  time  after  the  passage  of 
a  law  requiring  the  county  judge  and  the  mayor  of  a  city  to  apportion 
the  county  revenue  between  the  county  and  the  city  in  a  certain  pro- 
portion, the  county  adopted  the  township  organization  system,  and  it 
was  contended  that  this  change  in  the  county  government  had  the 
effect  to  repeal  or  supersede  the  law,  but  it  was  held,  that,  as  the  legis- 
lature had  named  certain  officers  to  perform  this  duty,  the  mere  change 
in  the  system  of  county  government  did  not  supersede  their  powers 
and  acts.     Ibid.  66. 

Right  op  action  against  a  county. 

4.  Where  it  accrues  under  legislative  direction.  An  act  of  the  legis, 
lature  for  a  division  and  apportionment  of  the  county  taxes  between  a 
county  and  a  city  within  its  limits,  provided  that  the  countj^  judge  of 
the  county  and  the  mayor  of  the  city  should  ascertain  the  proportion 
of  taxes  to  be  paid  to  the  city,  and  required  the  county  treasurer  to  pay 
the  city  her  portion:  Held,  in  such  a  case,  a  direction  by  the  legisla- 
ture that  when  "  the  taxes  are  paid  into  the  county  treasury,  the  treas- 
urer shall  pay,"  etc.,  imposes  an  obligation  upon  the  county  on  the 
the  refusal  of  the  treasurer  to  comply.  The  liability  of  the  county 
arises  from  the  ftict  of  having  the  possession  of  money  through  its 
agent,  the  treasurer,  which  belongs  to  the  city.    Ibid.  66. 
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POWEK   OP  BOARD  OP  SUPERVISORS. 

5.  To  bind  the  county  in  respect  to  aubacription  to  stock  of  a  railroad. 
See  SUBSCRIPTION,  15,  16. 

COUNTY  ORDER. 
Whek  properlt  executed. 

A  county  order  is  properly  executed  when  signed  by  the  clerk  and 
countersigned  by  the  treasurer  of  the  county.  No  seal  of  office  is  re- 
quired, and  the  mere  fact  that  such  order  is  issued  and  delivered  in 
another  county  will  not  render  it  illegal.  Bocurd  of  Sup&roisora  of  Clark 
County  V.  Lawrence,  32. 

CRIMINAL  LAW. 
Op  the  indictment. 

1.  Of  tJie  averment,  as  to  the  ownership  of  the  property  alleged  to  h/we 
been  stolen,  in  an  indictment  for  larceny.  The  rule  is,  that  property 
vested  in  a  body  of  persons  ought  not  to  be  laid,  in  an  indictment 
charging  a  party  with  the  larceny  of  the  same,  as  the  property  of  that 
body,  unless  such  body  is  incorporated,  but  should  be  described  as 
belonging  to  the  individuals  composing  the  company.  Wallace  v.  The 
People,  451. 

2.  So,  where,  in  an  indictment  for  larceny,  it  was  charged  that  the 
property  alleged  to  have  been  stolen  was  the  property  of  the  "Ameri- 
can Merchants'  Union  Express  Company,"  in  the  absence  of  an  averment 
that  such  company  was  a  corporation,  it  was  held,  that  the  ownership 
of  the  property  was  defectively  stated,  and  the  overruling  of  defend- 
ant's motion  to  quash  the  indictment  on  that  ground,  was  fatal  to  the 
judgment.    Ibid.  451. 

3.  For  selling  liquor  without  license.  Under  the  statute  providing 
that  every  person  not  having  a  legal  license  to  keep  a  grocerj',  who 
shall  barter,  sell,  exchange  or  otherwise  dispose  of,  for  his  gain  or 
benefit,  any  vinous,  spirituous  or  mixed  liquors,  in  less  quantities  than 
one  gallon,  or  shall  permit  the  same  to  be  done  on  his  premises,  for 
his  gain  and  benefit,  shall  forfeit,  etc.,  objection  was  made  to  an  in- 
dictment that  it  did  not  aver  that  the  defendant  sold  the  liquor  for  hia 
gain  or  benefit,  or  that  he  sold  it  upon  his  premises:  Held,  that  neither 
averment  was  necessary,    Anderson  v.  The  People,  53. 

4.  Under  the  above  statute,  the  words  "  for  his  gain  or  benefit "  do 
not  apply  to  the  words  "  barter,  sell,  exchange,"  but  to  the  phrase 
"  otherwise  dispose  of,"  which  immediately  precedes  the  words  in 
question,  and  is  to  be  read  iu  connection  with  them  alone.    So  of  the 

37— 63d  III. 
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phrase  "  on  his  premises."  This  has  no  application  to  the  man  who 
sells,  but  only  to  him  who  "  permits  "  the  sale.  Anderson  t.  TJie  Peo- 
ple, 53. 

IlOJOKSING  NAMES  OF  WITNESSES  ON  INDICTMENT. 

5.  On  a  motion  to  quash  an  indictment  for  murder,  on  the  ground 
that  the  names  of  the  witnesses  were  not  indorsed  on  the  hack  of  the 
instrument,  it  appeared  that  the  names  of  the  witnesses  were  indorsed 
on  the  indictment,  just  under  the  name  of  the  prosecuting  attorney: 
neld,  that  this  was.a  strict  compliance  with  the  statute  requiring  the 
foreman  of  the  grand  jury  to  note  on  the  indictment  the  names  of  the 
witnesses  upon  whose  evidence  the  same  was  found.  The  purpose  of 
the  requirement  is  notice  to  the  accused,  and  that  is  as  well  given  by 
writing  the  names  of  the  witnesses  on  one  part  of  the  paper  on  which 
the  indictment  is  drawn  as  on  another.    Scott  et  al.  v.  The  People,  508. 

6.  The  names  of  the  witnesses,  on  whose  evidence  the  indictment 
was  found,  thus  noted  on  the  indictment,  being  legal  and  proper, 
formed  a  sufficient  basis  for  the  examination,  on  the  trial,  of  othca 
whose  names  were  not  written  on  the  indictment.     Ibid.  508. 


CROSS-BILL.     See  CHANCERY,  8. 

CROSS-ERRORS.    See  PRACTICE  IN  THE  SUPREME  COURT,  12. 

DEBT. 

Of  THE  FOKM  OP  VERDICT  AND  JUDGMENT. 

A  verdict  and  judgment  in  damages,  where  the  action  is  debt,  is 
erroneous.    Boss  v.  Taylor,  315. 

DOWER. 

Bequest  in  lieu  op  dower. 

1.  A  bequest  with  conditions,  made  expressly  in  lieu  of  dower, 
must  be  permitted  to  have  the  eifect  prescribed,  if  accepted  by  the 
wife  with  a  proper  understanding  of  her  position.  Collins  v.  Woods 
et  al.  285. 

2.  The  sale  of  the  property  by  the  executor  under  authority  of  the 
will,  in  her  presence  and  with  her  verbal  consent,  and  her  voluntary 
removal  from  the  homestead,  concludes  her  rights  in  the  case.  Ibid. 
285. 
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3.  Having  proceeded  so  far  as  to  induce  innocent  parties  to  act 
upon  the  faith  of  her  acceptance,  and  to  expend  their  money,  she  must, 
by  the  just  principles  of  equitable  estoppel,  be  held  to  her  election. 

Collins  V.  Woods  et  al.  285. 

Dower  in  partnership  lands. 

4.  Where  lands  are  held  for  partnership  uses,  although  the  legal 
title  may  be  in  the  partners  individually,  they  will  hold  the  same  in 
equity,  subject  to  an  implied  trust  that  it  shall  be  applied  to  the  pay- 
ment of  the  partnership  debts,  and  the  widow  of  a  deceased  partner 
will  not  be  entitled  to  dower  in  such  land  until  the  trust  is  fully  exe- 
cuted and  fulfilled.    Bopp  v.  Fox  et  al.  540 

5.  In  this  case  four  persons  agreed,  verbally,  to  form  a  partnership 
in  the  milling  business,  and  purchased  land  on  which  to  erect  the 
necessary  buildings,  each  paying  one-fourth  of  the  cost,  and  the  landi 
was  conveyed  to  them  by  their  individual  names.  They  then  entered 
into  written  articles,  erected  the  mill  at  a  cost  of  $40,000,  and  carried 
on  the  business  in  partnership  for  several  years,  when  the  firm  became 
largely  involved  with  debt  above  its  assets.  On  bill  by  two  of  the 
partners  against  the  others  for  a  dissolution  of  the  partnership,  a  re- 
ceiver was  appointed,  and  the  land,  including  the  mill,  was  sold  for 
the  payment  of  the  debts  of  the  firm.  After  the  death  of  one  of  the 
partners,  his  widow  filed  her  bill  for  dower  in  this  property :  Held, 
that  as  the  interest  of  the  husband  had  been  applied  to  the  purposes 
of  the  implied  trust  under  which  he  held  the  legal  title,  his  widow 
was  not  entitled  to  dower.     Ibid.  540. 

Improvements  by  the  widow. 

6.  And  taxes  paid  by  her.  A  widow  who  occupies  the  lands  of  her 
deceased  husband  without  payment  of  rent  to  the  heirs  at  law,  has  no 
right  to  charge  the  heirs  with  the  taxes  paid  thereon  by  her,  nor  to 
build  houses,  stables,  or  break  prairie  and  reduce  wild  land  to  cultiva- 
tion  at  the  expense  or  charge  of  the  heirs.  And  where  the  lands  are  sold 
because  not  susceptible  of  division,  she  releasing  her  dower  in  the  land, 
it  is  error  for  the  court  to  allow  her  for  such  taxes  and  improvements. 
WMeler  v.  Daicson,  54. 

Allowance  of  debts  paid  by  the  widow. 

7.  As  administratrix.  On  bill  by  the  heir  for  the  assignment  of  the 
widow's  dower,  the  court  allowed  the  widow  a  claim  established  in  her 
favor  as  administratrix,  for  debts  of  the  estate,  paid  by  her,  to  be  paid 
out  of  the  proceeds  arising  from  the  sale  of  the  land :  Held,  no  error, 
as  such  claim  was  an  equitable  lien,  and  not  barred.    Ibid.  54. 

DYING  DECLARATIONS.    See  EVIDENCE,  24,  25,  26. 
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EJECTMENT. 
Irkegtilar  assignment  op  title  bond. 

1.  Not  a  subject  of  inquiry.  After  an  assignee  of  a  land  contract 
lias  received  the  deed  for  which  it  provides,  inquiry  can  not  be  made, 
in  a  suit  in  ejectment,  whether  the  form  of  assignment  was  in  all  re- 
spects  regular.    Sawyer  v.  Cox,  130. 

Op  the  judgment. 

2.  In  an  action  of  ejectment,  the  cause  being  tried  without  a  jury, 
the  court  found,  merely,  the  issue  for  the  plaintifl",  and  thereupon  ren- 
dered the  following  judgment:  "And  said  suit  having  been  brought 
for  the  recovery  of  the  fee  simple  in  the  following  described  messuage* 
to  wit  (describing  the  land),  it  is  therefore  ordered  and  adjudged  by  the 
court  that  the  said  plaintiti'  recover  of  the  said  defendant  the  premises 
as  aforesaid  described,  and  that  he  have  a  writ  of  possession  therefor :" 
Held,  that  the  finding  and  judgment  of  the  court  were  defective,  in  not 
specif^ang  the  estate  to  which  the  plaintiff  was  entitled  in  the  prem- 
ises.   Koon  V.  Nichols,  163. 

3.  It  being  insisted  that  the  judgment,  taken  altogether,  showed  with 
sufficient  certainty  that  an  estate  in  fee  simple  was  recovered,  the  re- 
covery named  in  the  judgment  was  regarded  as  being  merely  of  the 
premises,  as  described  in  the  declaration,  with  no  reference  whatever  to 
the  estate  in  the  premises,  as  described  in  the  declaration.    Ibid.  163. 

Mesne  profits. 

4.  Character  of  proceeding  therefor.  A  proceeding  to  recover  mesne 
profits  under  the  statute,  after  a  recovery  in  ejectment,  is  substantially 
a  new  suit,  and  not  a  continuation  of  the  action  of  ejectment.  In  it 
there  is  required  a  new  service,  new  declaration,  pleadings,  trial  and 
judgment.  Its  commencement  is  the  filing  of  suggestions,  and  all 
pleas  should  be  framed  in  that  view.    Riiighouse  v.  Keener,  230. 

5.  What  may  be  recovered.  The  plaintiff  is  not  restricted  to  a  recov- 
ery of  rents  accruing  before  the  commencement  of  the  suit  in  eject- 
ment, but  may  recover  for  the  rents  and  profits  up  to  the  time  of  filing 
his  suggestions,  if  the  defendant  continues  in  possession.     Ibid.  230. 

6.  Of  the  defense.  Taxes  paid  by  the  tenant  while  in  the  possession 
of  the  land,  is  a  just  and  proper  set-off"  to  the  rents  and  profits  for  which 
he  is  chargeable.    Ibid.  230.  , 

7.  In  a  proceeding  to  recover  mesne  profits,  commenced  January  27, 
1871,  the  defendants  offered  to  prove,  as  a  set-oft",  the  worth  of  keeping 
the  fences  in  repair  from  November  12,  1862,  to  March  8,  1870,  the 
date  of  the  recovery  in  ejectment,  which  the  court  refused  to  allow: 
Held,  that  the  court  decided  correctly,  for  two  reasons :  first,  because 
there  was  no  proof  that  the  fences  needed  repairs,  or  that  any  were 


INDEX.  581 

EJECTMENT.     Mesne  profits.     Continued. 

made;  and  secondly,  because,  at  common  law,  a  trespasser  in  posses- 
sion is  not  allowed  to  recover  for  repairs  or  improvements,  and  our 
statute  only  allows  improvements  to  be  recouped  from  the  rents  and 
profits.    BingJiouse  v.  Keener,  230. 

8.  In  the  same  case,  the  defendant  ofi'ered  to  prove  that  he  broke 
up  the  land  for  cultivation,  which  the  court  rejected:  Held,  no  error, 
because  there  was  nothing  to  show  but  that  it  was  in  the  usual  course 
of  husbandry.  If  it  had  been  shown  that  it  was  raw  prairie  and  use- 
less for  farming  purposes  the  year  it  was  broken,  then  it  would  have 
been  an  improvement  for  which  a  fair  price  should  be  allowed  if  done 
■within  the  five  years  for  which  he  was  liable  to  pay  rents  and  profits. 
If  the  prairie  was  of  such  a  character  as  only  to  require  it  to  be  plowed 
to  bring  it  into  immediate  cultivation,  then  nothing  should  be  allowed 
for  such  breaking.     Ibid.  230. 

9.  Where  a  party  has  taken  possession  of  vacant  land  and  reduced 
it  to  cultivation,  he  will  not  be  excused  from  the  payment  of  rents  af- 
ter a  recovery  in  ejectment  against  him.  In  such  case,  the  jury  should 
allow,  as  damages,  the  reasonable  value  of  the  premises,  as  though  it 
had  been  vacant  at  the  commencement  of  five  years  before  the  filing 
of  the  suggestions,  and  had  been  leased  for  that  term,  with  the  obliga- 
tion on  the  lessee  to  make  the  improvement.  The  defendant  should 
not  be  required  to  pay  for  the  use  of  improvements  made  by  him  with, 
in  the  period  of  limitation.     Ibid.  230. 

New  trials  under  the  btatute. 

10.  Each  of  the  parties  to  an  action  of  ejectment,  is,  under  the  stat- 
ute, entitled  to  a  new  trial  as  a  matter  of  right.  Ghamberlin  et  al.  v. 
McCarty,  262. 

11.  So,  where,  in  an  action  of  ejectment,  upon  a  trial  before  the 
court,  the  issues  were  found  in  favor  of  the  defendant,  and,  upon  the 
application  of  the  plaintiff  and  payment  of  costs,  a  new  trial  was 
granted  and  had  before  the  judge  and  a  jury,  which  resulted  in  a  ver- 
dict for  the  plaintiff,  it  was  held,  that  the  defendant,  upon  his  applica- 
tion  and  the  payment  of  all  costs  within  one  year,  was,  in  his  turn,  en- 
titled  to  a  new  trial  as  a  matter  of  course.     Ibid.  262. 


ELECTIONS. 

Contesting  election. 

1.  For  removal  of  county  seat — who  may  content.  On  bill  in  chancery 
by  a  citizen  and  voter  of  the  county,  who  was  also  a  tax  payer,  filed  in 
behalf  of  himself  and  all  others  of  the  county  interested  in  the  ques- 
tion, against  the  board  of  supervisors,  to  impeach  the  election  returns 
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and  purge  the  poll-books  of  illegal  votes  cast  at  an  election  to  deter- 
mine whether  the  county  seat  should  be  removed,  it  was  objected  on 
appeal  that  the  suit  could  not  be  maintained  by  a  private  citizen,  but 
should  have  been  brought  by  the  Attorney  General  or  State's  attorney 
on  behalf  of  the  public:  Held,  that,  from  the  long  practice  in  this 
State  allowing  such  suits  to  be  brought  by  individuals,  this  court 
could  not  reverse  the  rule,  especially  as  no  such  objection  was  made 
in  the  court  below.  Board  of  Supervisors  of  Knox  County  et  al.  v.  Davis 
et  al.  405. 

DEPRIVINa  PERSONS   OF   THE   BIGHT   TO   VOTE. 

.2.  Effect  thereof  upon  the  election.  Article  6,  section  1,  of  the  con- 
stitution  of  1848,  declared  that  every  white  male  citizen  above  the  age 
of  21,  who  had  resided  in  the  State  one  year  next  preceding  the  elec- 
tion, should  be  entitled  to  vote  at  such  election ;  and  every  white  male 
inhabitant,  of  the  age  aforesaid,  who  resided  in  the  State  at  the  adop- 
tion of  the  constitution,  should  have  the  same  right  to  vote ;  and  then 
provided  that  no  citizen  or  inhabitant  should  be  entitled  to  vote  ex- 
cept in  the  district  or  county  in  which  he  should  actually  reside  at 
the  time  of  such  election.  The  election  law  of  1861  provided  that  no 
person  should  be  entitled  to  vote  at  any  general  or  special  election 
unless  he  should  have  actually  resided  in  the  election  precinct  30  days 
immediately  preceding  such  election ;  and  the  charter  of  Galesburg, 
which  regulated  elections  in  that  city,  required  six  months  residence 
in  the  city  and  30  days  in  the  ward,  preceding  an  election,  to  entitle 
the  citizen  to  vote :  Held,  on  bill  to  contest  an  election  for  tlie  re- 
moval  of  the  county  seat  of  Knox  county,  that  the  fact  that  some  legal 
voters  under  the  constitution  were  deprived  of  their  right  of  sufl'rage 
under  such  laws,  did  not  render  the  election  void;  but  that  if  the  laws 
were  restrictions  on  the  right  of  suffrage,  it  was  a  wrong  to  the  elector 
who  was  deprived  of  his  vote,  for  which  he  had  a  complete  remedy 
against  the  judges  of  election.     Ibid.  405. 

Donations  to  influence  vote. 

3.  In  removal  of  county  seat.  A  statute  which  directed  a  vote  to  be 
taken  in  Knox  county  on  the  question  of  removing  the  county  seat 
from  Knoxville  to  the  city  of  Galesburg,  also  authorized  the  city  and 
individuals  to  raise  and  secure  funds  requisite  for  the  public  build- 
ings, and  declared  the  subscriptions  and  donations  made  for  that  pur- 
pose valid  and  binding  in  case  the  vote  should  be  in  favor  of  the  re- 
moval. On  a  contest  of  an  election  held  under  such  law,  it  was  con- 
tended  that  this  law  was  unconstitutional,  in  holding  out  inducements 
in  the  shape  of  a  bribe  for  votes  in  favor  of  the  change:  Held,  that  if 
the  law  was  unconstitutional,  it  was  so  only  so  far  as  to  render  the 
subscriptions  and  donations  void,  and  no  further;  that  the  balance  of 
the  law  being  constitutional,  the  election  under  it  was  not  void,  and 
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that  the  courts  had  no  power  to  relieve  against  the  effects  of  the  in- 
ducements which  may  have  operated  favorably  to  the  removal.  Board 
of  Supervisors  of  Knox  County  et  al.  v.  Davis  et  al.  405. 

Polls  held  open  until  midnight. 

4.  In  the  same  case  the  common  council  of  Galesburg  required  the 
polls  within  the  city  to  be  opened  at  eight  o'clock  a.  m.  and  kept  open 
until  midnight  of  the  day  of  this  election,  and  this  was  urged  as  a 
fraud:  Held,  that,  as  under  the  general  laws  of  the  State  the  judges 
of  election  were  empowered  to  keep  the  polls  open  until  twelve  o'clock 
at  night,  if  deemed  necessary,  and  as  the  common  council  had  the 
general  power  to  regulate  elections  in  the  city,  they  might  make  this 
discretion  compulsory;  and  that,  in  the  absence  of  proof  of  an  evil 
intent,  no  fraud  could  be  presumed,  but  rather  a  desire  to  afford  all 
an  opportunity  to  vote.     Ibid.  405. 

Rejection  of  poll  books  for  fraud. 

5.  Where  it  appeared,  on  the  contest  of  a  vote  for  the  removal  of 
a  county  seat,  that  the  judge  and  clerk  of  the  election  in  a  town  had 
acted  fraudulently  in  registering  the  votes  as  they  were  keeping  the 
lists,  and  in  making  fraudulent  returns,  and  that  they  knowingly  al- 
lowed illegal  votes,  and  many  persons  to  vote  several  times,  and  even 
minors  to  vote;  and  where  the  vote  returned  was  double  the  vote  ever 
cast  before  in  the  town,  and  the  evidence  showed  that  heavy  frauds 
were  practiced,  the  judge  and  clerk  participating  therein,  the  court 
below  rejected  the  poll-books  and  returns  from  such  town,  for  all  pui"- 
poses,  except  to  show  that  an  election  was  held,  leaving  it  to  be  shown 
by  proof  who  in  fact  voted  and  how  such  votes  were  cast :  Held,  that 
the  court  did  not  err  in  rejecting  the  books  and  returns  on  account 
of  the  fraud.    Ibid.  405. 

Poll  books  prima  facie  evidence. 

6.  Although  there  may  be  some  fraudulent  voting  at  an  election 
in  a  town,  yet,  where  the  officers  conducting  the  same  are  not  partici- 
pants  in.it,  but  endeavored  to  hold  the  election  according  to  law,  their 
returns  axe  prima  facia  evidence  of  all  they  contain,  subject,  however, 
to  be  corrected  by  proof;  but  where  their  returns  are  successfully  im- 
peached for  fraud  in  them,  they  are  unworthy  of  credit,  and  are  evi- 
dence of  nothing  except  that  a  poll  was  opened.     Ibid.  405. 

Registry  of  voters. 

7.  On  the  contest  of  an  election  for  the  removal  of  a  county  seat, 
it  was  urged  that  the  election  was  void,  because  no  registry  of  the 
voters  of  the  county  had  been  taken :  Held,  that  the  general  registry 
laws  of  the  State  had  no  aijplication  to  elections  of  this  character. 
Ibid.  405. 
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MUNIcrPAL  SUBSCRIPTION  TO  STOCK  OF  EAUJIOAD. 

8.    Of  an  election  in  respect  thereto.    See  SUBSCRIPTION,  1  to  9. 

ERROR. 

Error  will  not  always  reverse.    See  PRACTICE  IN  THE  SU- 
PREME COURT,  2  to  6. 

ESTATE. 

Whether  for  life  or  in  fee. 

Application  of  the  rule  in  Shelly's  case.    See  CONVEYANCES,  1, 2. 

ESTOPPEL. 

Denying  signature  to  note. 

1.  When  a  party  is  estopped.  In  a  suit  upon  a  promissory  note, 
one  of  the  makers,  by  liis  plea,  verified  by  affidavit,  denied  the  execu- 
tion of  the  note  by  him.  The  proof  showed  that,  by  his  admissions  and 
declarations,  the  note  was  "all  right,"  and  that  if  the  plaintifl"  would, 
"hold  still"  he  would  pay  him,  he  knowingly  and  designedly  induced- 
the  plaintiff  to  omit  taking  measures  to  collect  the  same  of  the  other 
maker  when  he  was  solvent,  until  after  he  left  the  country :  Held.,  that,. 

■  by  these  acts  and  assurances,  he  was  estopped  from  denying  the  fact  of 
his  execution  of  the  note.    Hefner  v.  Dawson^  403. 

Municipal  election. 

2.  As  to  subscription  to  stock  of  a  railroad — whether  municipality 
estopped  to  question  the  election.    See  SUBSCRIPTION,  5  to  9. 

Bequest  in  lieu  of  dower. 

3.  Acceptance  hy  the  widow.     See  DOWER,  1,  2,  3. 

EVICTION.     See  LANDLORD  AND  TENANT,  1  to  4. 

EVIDENCE. 
For  what  purposes  to  be  considered. 

1.  Where  admitted  generally,  to  he  considered  for  all  purposes.  In  a 
suit  to  recover  for  a  loss  under  a  policy  of  insurance,  the  plaintiff  in- 
troduced in  evidence  generally  his  own  affidavit  of  the  loss  made  to  • 
the  company,  which  showed  that  the  house  had  become  vacant  som©- 
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three  weeks  before  tlie  loss.  There  was  no  attempt  made  to  limit  the 
effeet  of  this  evidence  to  the  fact  that  the  preliminary  proofs  had  been 
made:  Held,  that  the  ett'ect  of  such  evidence  could  not  be  limited, 
but  was  to  be  considered  in  all  its  parts,  and  eftect  given  to  all  that  it 
proved  or  tended  to  prove,  even  though  it  defeated  plaintiffs  right  to 
recovei'.    North  Ameriian  Fire  Ins.  Co.  v.  Zaenger,  464. 

Pai!Ol  evidence. 

2.  2^0  prove  contents  <f  a  contract  in  writing.  In  an  action  against. 
a  corporation  to  recover  under  a  special  contract  which  was  evidenced 
b}'  a  resolution  of  the  board  of  trustees  of  the  corporation,  parol  evi- 
dence is  not  admissible  in  behalf  of  the  plaintiff'  to  prove  the  con- 
tents of  such  resolution,  without  notice  to  the  defendant  to  produce  it, 
or  the  usual  preliminary  proof  of  loss.  Trustees  of  Soldiers''  Orphans* 
Hume  V.  Shaffer,  243. 

3.  To  prove  the  swearing  of  arbitrators.  In  a  suit  upon  an  award, 
the  fact  that  the  arbitrators  were  sworn  may  be  proved  by  a  witness 
who  was  present  and  heard  the  oath  administered.  Seeley  v.  PeltoUy 
Admx.  101. 

Voluntary  statement  of  a  witness. 

4.  Where  the  inquiry  made  of  a  witness  is  properly  allowed  by  the 
court,  the  ruling  of  the  court  will  not  be  lield  erroneous  because  the 
witness,  in  answer,  makes  a  statement  of  fact  not  called  for.  Chicago 
and  Alton  Railroad  Co.  v.  Glampit,  95. 

Admissions. 

5.  Whether  conclusive  upon  the  party.  When  the  evidence  showed 
negligence  gross  and  reckless  on  the  part  of  a  railroad  company,  re- 
sulting in  serious  injury  to  the  plaintiff,  proof  that  plaintiff",  while  un- 
der the  influence  of  great  pain,  and  his  mind  confused,  if  not  unsettled, 
by  the  injurj^,  said  no  one  was  to  blame,  will  not  excuse  the  company. 
Even  if  thedeclaration  was  made  deliberately,  and  the  whole  evidence 
shows  that  the  plaintiff  was  mistaken,  it  will  not  relieve  the  company 
from  liability.     Chicago  and  Alton  Railroad  Co.  v.  Wilson,  167. 

6.  Where,  on  the  trial  of  a  prosecution  for  the  sale  of  liquors  in 
violation  of  a  town  ordinance,  the  defendant  admits  the  sale  of  the 
prohibited  liquors  to  a  certain  number  of  persons,  no  other  or  higher 
proof  can  be  required,  of  the  violation,  and  he  will  be  precluded  from 
disputing  such  facts.    Hensoldt  v.  Town  (f  Petersburg,  111. 

7.  Offer  to  compromise.  It  is  an  elementary  principle  of  the  law 
that  a  proposition  made  by  one  party  to  the  other  simply  for  the  pur- 
pose of  effecting  a  compromise,  is  not  binding  unless  accepted,  and 
can  not  be  shown  on  trial  as  evidence  of  an  admission  of  facts.  Pau 
lin  V.  Ilotcser,  312. 
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8.  The  statements  and  declarations  of  a  vendor  of  chattels,  made  in 
the  absence  of  the  vendee,  before  the  sale,  are  admissible  in  evidence 
in  a  suit  by  a  person  claiming  the  chattels,  to  prove  title  in  the  plain- 
titif  before  the  sale.  Such  statements  and  declarations  are  binding 
upon  the  vendee  as  a  privy  by  purchase  from  the  vendor.  OiU  v. 
aro.sby,  190. 

CIektificate  of  officers. 

9.  An  act  of  the  legislature  for  a  division  and  ajiportionment  of  the 
county  taxes  between  a  county  and  a  city  within  its  limits,  provided 
that  the  county  judge  of  the  county  and  the  mayor  of  the  city  should 
ascertain  the  proportion  of  taxes  to  be  paid  to  the  city,  and  required 
the. county  treasurer  to  pay  the  city  her  portion.  The  act  did  not,  in 
terms,  require  the  county  judge  and  mayor  to  make  any  certificate  of 
their  apportionment:  Held,  that  their  certificate  yf&s  prima  facie  evi- 
dence against  the  county  of  the  proportion  of  taxes  to  be  paid  to  the 
city,  otherwise  the  duty  imposed  upon  them  would  be  useless.  Board 
of  Supervisors  of  8angamo)i  County  v.  City  of  Springfield,  66. 

Op  a  recorded  deed. 

10.  Wliere  the  record  itself  is  destroyed.  An  original  deed,  bearing 
certificate  of  having  been  duly  recorded,  is  the  highest  class  of  evi- 
dence, and  may  be  read  whether  the  official  record  book  be  in  exist- 
ence or  not.     Alvis  et  al.  v.  Morrison  et  ul.  181. 

Secondary  evidence. 

11.  Record  of  deeds  destroyed.  Where  a  record  of  deeds  is  destroyed, 
the  index  book  in.  which  the  deed  is  described,  and  its  record  in  the 
proper  book  certified,  is  good  evidence  of  the  fact  that  a  deed  was  re- 
corded.   Ibid.  181. 

Town  plat. 

12.  In  an  action  of  trespass  for  entering  upon  plaintiff's  premises 
and  tearing  down  his  fence — the  defendants  defending  under  an  order 
of  the  town  board  of  the  town  of  Virginia  to  remove  the  fence,  the  town 
claiming  the  premises  as  a  public  street — the  court  permitted  to  be  read 
in  evidence  a  copy  from  the  records  of  a  plat  alleged  to  have  been 
made  under  the  authority  of  one  Robert  Hall,  showing  an  addition  to 
the  town  and  in  which  the  premises  were  laid  down  as  a  public  street: 
Held,  that  the  plat  was  improperly  admitted,  there  being  no  evidence 
that  it  was  made  by  the  authority  of  the  owner  of  the  premises,  nor 
was  it  signed  or  acknowledged  by  him,  but  merely  had  the  surveyor's 
certificate  explanatory  of  the  diagram.    Dale  v.  Metzmaker  et  al.  38. 
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Report  op  commissioneks  of  survey. 

13.  The  reports  of  commissioners  of  survey  made  under  the  act  of 
1869,  "  to  provide  for  the  permanent  survey  of  lands,"  are  only  prima 

fade  evidence,  and  may  be  controverted  and  the  witnesses  subjected  to 
cross-examination,  as  in  other  cases.  Townsend  et  al.  v.  Raddiffe, 
et  al.  9. 

On  indictment  for  obstructing  highway. 

14.  Proof  of  existence  of  the  road  as  a  public  highway.  In  such  a 
prosecution,  where  user  was  relied  on  to  establish  the  existence  of  the 
Toad  as  a  public  highway,  the  court  would  not  permit  to  be  answered 
certain  questions  put  to  the  witnesses  on  the  trial,  by  the  defence, 
which  were  calculated  to  elicit  evidence  that  the  road  had  been  changed ; 
that  there  were  difterent  lines  of  travel ;  that  the  travel  was  not  con- 
fined to  one  track ;  that  the  proper  road  authorities  did  not  exercise 
control  over  or  repair  the  road,  and  that  there  was  express  denial,  on 
the  part  of  the  owner  of  the  land,  of  right  in  the  public  to  the  use  of 
the  road:  Held,  that  this  was  pertinent  testimony  as  tending  to  show 
there  was  not  a  continuous  and  uninterrupted  use  of  a  definite  line  of 
travel,  and  a  want  of  recognition  of  it  by  the  proper  authorities,  and 
acquiescence  by  the  owner  of  the  land,  which  should  have  been  ad- 
mitted to  be  considered  and  weighed  by  the  jury,  in  connection  with 
all  the  other  testimony  in  the  case  in  regard  to  the  use  of  the  road,  in 
order  to  determine  the  fact  as  to  its  existence  as  a  public  highway 
Houston  et  al.  v.  The  People,  185. 

In  suit  against  carrier. 

15.  As  to  damaged  freight.  A  railroad  receipt  for  goods  "  in  ap- 
parent  good  order  "  does  not  relieve  the  consignor  from  proof  of  their 
condition  at  the  time  of  delivery.  Each  party  stands  upon  his  proofs, 
and  the  verdict  must  follow  the  preponderance  of  testimony.  Chicago 
and  Alton  Railroad  Co.  v.  Benjamin,  et  al.  283. 

Ees  gest^. 

16.  Of  a  letter  icritten  by  one  of  the  parties.  Wlien  the  question  of 
the  payment  of  a  note,  by  the  giving  of  a  larger  note,  was  in  dispute, 
and  it  appeared  that  the  maker  had  subsequently  given  the  plaintiff 
other  notes,  and  had,  long  after  the  maturity  of  the  note  alleged  to 
have  been  so  paid,  wrote  to  the  plaintiff',  directing  him  to  present  the 
notes  he  held  against  the  maker  at  a  certain  bank  for  payment,  and 
plaintiff  accordingly  presented  the  subsequent  notes,  but  not  the  one 
in  dispute,  and  they  were  paid,  and  the  court  admitted  the  letter  in 
evidence  on  the  part  of  the  defendant  as  tending  to  show  that  the  note 
had  been  paid :  Held,  that  the  letter  was  properly  admitted  as  a  part 
of  the  res  gestm.    Smith  v.  Craves,  422. 
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Weight  op  evidence. 

17.  As  to  fraud  or  failure  of  consideration.  Wlien  a  maker  of  a  note 
makes  a  partial  payment,  and  repeatedly  promises  payment  of  the 
whole  after  it  is  due,  and  with  full  knowledge  of  all  the  circumstances 
which  he  sets  up  in  his  defense,  his  testimony  tending  to  show  fraud 
and  failure  of  consideration  will  he  regarded  with  suspicion,  Daven- 
port et  al.  V.  Springer  et  al.  270. 

18.  How  to  he  determined.  In  determining  an  issue  of  fact  it  is  not 
mere  numbers  of  witnesses  that  should  control,  but  a  variety  of  con- 
siderations enter  into  the  determination  as  to  where  the  weight  of  evi- 
dence  lies ;  of  these  are  the  intelligence  of  the  witnesses,  their  fairness 
and  means  of  information,  and  corroborating  circumstances.  Ghicago, 
Burlington  and  Quincy  Railroad,  Co.  \.  Dickson,  151. 

19.  In  a  case  where  there  was  much  and  conflicting  testimony,  the 
court,  in  its  charge,  directed  the  jury  to  take  into  consideration  the 
whole  of  the  evidence  and  all  the  facts  and  circumstances  proved, 
giving  to  the  several  parts  of  the  evidence  such  weight  as  th,ey  might 
think  the  same  entitled  to ;  and  that,  in  determining  the  weight  to  be 
given  to  the  testimony  of  the  several  witnesses,  they  should  take  into 
consideration  their  interest,  if  any,  their  apparent  fairness  or  bias,  if 
any,  their  appearance  on  the  stand,  the  reasonableness  of  the  story- 
told  by  them,  and  all  the  circumstances  proved,  corroborating  or  con- 
tradicting the  witness,  if  any  are  proved :  Held,  no  error.  Gill  v» 
Crosby,  190. 

Sufficiency  of  evidence. 

20.  To  prove  divestiture  of  title  by  sale  on  execution.  In  an  action  of 
ejectment,  where  the  defendant  sought  to  show,  by  parol  evidence,  that 
the  plaintifl"'s  title  had  been  divested  under  a  judgment,  execution  and 
sherifl's  deed,  the  records  showing  the  facts  having  been  destroyed  by 
fire,  it  appeared  the  attorney  who  procured  the  judgment  had  no  recol- 
lection of  a  sale  and  deed,  although  his  client  resided  abroad,  and,  as 
he  said,  all  the  papers  would  have  come  into  his  hands — he  could  only 
give  his  impression  from  the  general  course  of  his  business.  And  the 
sheriff  who  was  in  oifice  at  the  time  of  the  alleged  sale,  being  called, 
testified  that  he  had  no  recollection  of  ever  selling  the  premises  in 
controversy :  Held,  that  the  fact  that  neither  the  sheriff  nor  the  attor- 
ney had  any  recollection  of  a  sheriff's  sale,  raised  a  strong  presump. 
tion  that  it  never  took  place.     George  v.  Thomason,  149. 

-  In  qui  tam  action. 

21.  For  obstructing  highway.  In  such  an  action  objection  was 
taken  to  the  admission  in  evidence  of  the  orders  for  establishing  two 
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other  roads.  But  as  each  of  these  orders  referred  to  the  road  in  ques- 
tion as  an  existing  one,  they  were  not  wholly  irrelevant,  as  they  con- 
tained evidence  tending  to  show  that  the  county  authorities  recognized 
the  road  in  question  as  a  subsisting  public  road,  which  is  pertinent 
testimony  where  the  mode  resorted  to  for  establishing  a  highway  is  by 
public  use  and  recognition  of  it  by  the  proper  authorities,  and  by  ac- 
quiescence.    Waddle  et  al.  v.  Duncan,  223. 

22.  And  in  such  case  it  is  competent  to  read  in  evidence  an  order 
of  highway  commissioners  vacating  the  road  alleged  to  have  been  ob- 
structed, without  making  proof  that  all  the  previous  steps  required  by 
the  statute  had  been  taken,  as  it  will  be  presumed  the  antecedent  pro- 
ceedings  were  regular,  subject,  however,  to  be  rebutted  by  the  other 
party.     Ibid.  223. 

Medical  experts. 

23.  Of  the  mode  of  examination.  In  an  action  against  a  city  to  re- 
cover for  an  injury  to  the  plaintiff,  occasioned,  as  alleged,  by  falling 
through  a  defective  sidewalk,  the  plaintiff  asked  the  medical  witfiesses 
the  question,  upon  an  hypothetical  statement  of  the  facts,  as  to  the 
manner  of  the  fall  and  the  conduct  of  the  plaintifl"  thereafter,  her  mode 
of  treatment,  and  condition  and  symptoms,  etc.,  if  they  would  attribute 
a  certain  injury  to  the  plaintiff  to  the  fall  through  the  sidewalk,  and 
if  such  a  fall  would  be  sufficient  to  produce  such  an  injury.  Upon 
objection  as  to  the  form  of  the  question,  such  manner  of  interrogating 
physicians  called  as  experts  was  regarded  as  very  common  and  almost 
unavoidable.     City  of  Decatur  v.  Fisher,  241. 

Dying  declakations. 

24.  Wliat  constitute.  Dying  declarations  are  such  as  are  made  by 
the  party,  relating  to  the  facts  of  the  injury  of  which  he  afterwards 
dies,  under  the  fixed  belief  and  moral  conviction  that  his  death  is  im- 
pending and  certain  to  follow  almost  immediately,  without  opportuni- 
ty for  repentance,  and  in  the  absence  of  all  hope  of  avoidance ;  when 
lie  has  despaired  of  life  and  looks  to  death  as  inevitable  and  at  hand. 
Scott  et  al.  V.  The  People,  508. 

35.  Of  tJie  foundation  necessary  for  their  admission  as  evidence.  In 
this  case,  the  deceased  having  been  informed  by  his  physician  that  he 
was  in  a  critical  condition,  and  he  having  previously  said  that  he  was 
"killed,"  and  was  "dying,"  and  he  died  from  the  wounds  some  four 
or  five  hours  after  they  were  intiicted,  which  statements  of  the  de- 
ceased, with  all  the  surrounding  circumstances,  indicated  that  he  was 
fully  aware  of  his  condition,  the  declarations  of  the  deceased  were 
held  as  admissible  as  evidence  against  the  accused.    Ibid.  508. 
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26.  Of  the  objection  to  them  that  they  are  ind^nite  or  not  pertinent  to 
the  issue — how  should  be  taken  advantage  of.  The  proper  foundation 
for  detailing  tlie  dying  declarations  of  the  deceased  to  the  jury  having 
thus  been  laid,  the  defense,  in  order  to  take  advantage  of  the  objection 
to  them  that  they  were  indefinite  or  not  pertinent  to  the  issue,  should 
have  moved  to  exclude  them  from  the  consideration  of  the  jury. 
Scott  et  al.  V.  The  People,  508. 

Proof  op  an  ordinance. 

27.  Where  an  ordinance  was  proven  in  the  manner  prescribed  in 
the  book  of  ordinances  for  the  authentication  of  the  ordinances  of  the 
town,  it  was  held  to  have  been  properly  admitted  as  evidence.    JSe?*- 

soldt  V.  Town  of  Petersburg,  111. 

Illinois  Central  Railroad  lands. 

Evidence  of  title  in  the  State.  See  ILLINOIS  CENTRAL  RAIL- 
ROAD LANDS,  1. 

Parol  evidence. 

To  prove  contents  of  lost  deed.  See  ILLINOIS  CENTRAL  RAIL- 
ROAD  LANDS,  2. 

Evidence  under  the  common  counts.    See  PLEADING  AND  EVI- 
DENCE, 11. 

Breach  op  promise  op  marriage. 

Of  evidence  in  an  action  therefor.  See  BREACH  OF  PROMISE  TO' 
MARRY,  1,  2,  3. 

Impeaching  a  witness.    See  WITNESSES,  3  to  6. 

EXCEPTIONS  AND  BILLS  OP  EXCEPTIONS. 

Bills  op  exceptions. 

1.  When  necessa/ry.  In  order  that  this  court  may  review  the  action 
of  the  court  below  overruling  a  motion  to  set  aside  a  default,  the  mo- 
tion, with  the  affidavits  in  support  thereof,  must  be  preserved  in  th© 
record  by  incorporation  in  a  bill  of  exceptions,  signed  by  the  judge 
and  properly  certified  by  the  clerk.    Horn  v.  Neni  &  Gintz,  539. 

3.  The  insertion  of  such  affidavits  as  a  part  of  the  record,  by  the 
clerk,  does  not  entitle  them  to  any  consideration.     Ibid.  539. 

3.  In  this  case,  the  only  assignment  of  error  relied  upon  was  the 
decision  of  the  court  below  overruling  a  motion  to  set  aside  the  judg- 
ment and  grant  a  new  trial,  but  there  being  no  bill  of  exceptions  pre- 
serving such  motion  and  the  affidavits  on  which  it  was  based,  thia 
court  could  not  review  such  decision.    Horn  v.  Eckert,  522. 
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4.  Error  assigned  on  a  point  not  set  forth  in  the  record,  nor  em- 
bodied in  a  bill  of  exceptions,  not  being  before  the  court,  can  not  be 
considered.    Sierer  v.  Martin.,  290. 

EXCESSIVE  DAMAGES.    See  NEW  TRIALS,  6,  7. 

EXECUTION. 
In  pkoceedings  fok  eight  of  way. 

1.  Whether  execution  may  he  awa/rdedfor  the  damages  assessed.  See 
RIGHT  OF  WAY,  7. 

Sales  on  execution. 

3.    Power  of  the  officer  after  the  return  day.    See  SALES,  3,  4,  5. 

EXECUTORS  AND  ADMINISTRATORS.      See  ADMINISTRATION 
OF  ESTATES. 

FEES  AND  SALARIES. 

Conveying  insane  paupers  to  asylum. 

1.  Compensation  of  sheriff.  Under  the  twelfth  and  thirteenth  sec- 
tions of  chapter  fifty.  Gross'  Statutes,  providing  that  counties  shall 
pay  the  expense  of  conveying  insane  paupers  to  the  asylum  for  the  in- 
sane, and  fixing  the  compensation  of  the  sheriff  for  such  services,  the 
sheriff  is  not  allowed  to  charge  for  his  necessary  expenses  anything  in 
addition  to  the  mileage  and  per  diem  provided  by  the  statute.  Irvin 
V.  County  of  Alexander,  528. 

SailAry  op  circuit  judges  of  Cook  county. 

2.  Under  the  constitution  of  1870.  The  circuit  judges  of  Cook 
county,  elected  under  the  constitution  of  1870,  were  entitled  to  receive 
from  the  State,  until  the  adjournment  of  the  first  session  of  the  general 
assembly  after  the  adoption  of  such  constitution,  a  salary  of  f  1000  per 
annum,  only,  as  provided  by  the  constitution  of  1848.  People  ex  rel. 
Booth  V.  Lippincott,  504. 

Fees  of  couisty  officers  under  special  laws. 

3.  Effect  of  constitution  of  1870.  Section  11  of  article  10  of  the  pres- 
ent State  constitution  has  abrogated  all  prior  special  statutes  relating 
to  the  fees  and  compensation  of  township  and  county  officers,  but  the 
officers  in  counties  where  such  special  acts  were  in  force  were  not 
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Fees  of  cotinty  officers  tjndeb  special  laws.    Continiied. 
thereby  deprived  of  all  claim  for  fees;  they  were,  by  such  abrogation^ 
remitted  to  the  general  law  on  the  subject,  which  had  never  been  re- 
pealed.    Board  of  Supervisors  of  Jeferson  County  v.  Jones  et  al.  Evr». 
531. 

Fees  of  shekiffs  itnder  special  laws. 

4.  How  affected  hy  tlie  constitution  of  1870.  The  law  of  1865,  regula- 
ting  the  compensation  of  sherit!s  in  certain  counties,  is  expressly  re- 
pealed  by  the  latter  clause  of  section  11  of  article  10  of  the  constitution 
of  1870,  which  provides  that  "all  fees  established  by  special  laws  shall 
cease  on  the  adoption  of  this  constitution."  For  services  rendered  af- 
ter the  adoption  of  the  constitution,  officers  were  remitted  to  the  gen- 
eral laws.     Union  County  v.  Patton^  458. 

5.  Upon  it  being  contended  that  section  11  had  application  only  to 
officers  elected  after  the  constitution  went  into  effect,  it  was  Mid,  al- 
though the  first  part  of  the  section  must  be  so  applied,  yet  the  lan- 
guage in  the  beginning  of  the  latter  clause — "the  compensation  herein 
provided  for  sliall  apply  only  to  officers  liereafter  elected" — has  refer, 
ence  to  the  compensation  mentioned  in  section  10  of  the  same  article. 
Ibid.  458. 

FENCING  RAILROADS.    See  RAILROADS,  7;  NEGLIGENCE,  2,  3. 

FINAL  DECREE. 

What  constitotes.      See  APPEALS   AND  WRITS   OF  ERROR,  5 
to  8. 

FORFEITURE. 

As  between  vendor  and  PtmCHASEB. 

1.  For  nonpayment.  Where  time  was  made  essential  in  a  contract 
of  purchase,  and  it  provided  for  a  forfeiture  of  the  purchase  if  pay. 
mentswere  not  punctually  made,  and  of  all  rights  acquired  under  it, 
without  any  right  in  the  vendee  of  reclamation  or  compensation  for 
money  paid,  etc.,  the  vendor  declared  a  forfeiture  for  default  of  mak- 
ing payment  of  the  notes  given  for  the  purchase  money,  when  due,  but 
did  not  surrender  the  notes  to  the  purchaser:  Held,  that  the  purchaser 
was  not  entitled  to  a  specific  performance,  and  that,  under  such  con- 
tract, an  offer  to  return  the  notes  was  not  necessary  before  declaring 
the  forfeiture.    Phelps  v.  Illinois  Central  Railroad  Co.  468. 

2.  In  such  a  case,  the  fact  that  the  vendor  had  before  indulged  the 
vendee  by  accepting  payments  after  they  were  due,  furnished  no  ex- 
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cuse  for  his  not  meeting  the  other  payments  promptly,  and  did  not 
operate  to  prevent  tlie  vendor  from  declaring  the  forfeiture.  Phelp$ 
V.  Illinois  Central  Railroad  Co.  468. 

Where  land  is  granted  for  a  specific  purpose. 

3.  The  owner  of  a  lot  of  ground  conveyed  the  same  to  the  trustees 
of  a  church,  to  be  used  for  church  purposes  only,  and  when  it  ceased 
to  be  so  used,  the  deed  provided  that  the  grantees  should  pay  to 
the  grantor  |200.  Subsequently,  the  trustees  conveyed  the  property 
to  a  third  party,  to  be  used  for  other  than  church  purposes,  having 
tendered  to  the  first  grantor  the  $200  stipulated :  Held,  there  was  no 
failure  of  title.  The  tender  of  performance  on  the  part  of  the  trus- 
tees discharged  the  land,  but  the  debt  remained.  Board  of  Educa- 
tion of  Normal  School  District  v.  Trustees  of  First  Baptist  Church  of 
Normal,  204. 


FORMER  RECOVERY. 

Whether  a  bar  to  subsequent  proceedings. 

A  judgment  which  has  been  set  aside  as  a  nullity  for  want  of  ju- 
risdiction, upon  a  common  law  writ  of  certiorari,  can  not  be  used 
as  a  bar  to  the  institution  of  new  proceedings.  Sholty  v.  Comers  of 
Eighicays,  209. 


FRAUD. 

Proof  of  fraud. 

1.  Of  the  degree  required.  From  the  fact  that  parties,  entering  into 
fraudulent  schemes,  endeavor  to  cover  up  their  true  purpose,  and 
usually,  as  far  as  possible,  adopt  legal  forms  and  the  usual  course 
of  business  to  conceal  their  designs,  clear  and  undisputed  evidence 
of  the  existence  of  fraud  is  not  required.    Gill  v.  Crosby,  190. 

2.  Facts  and  circumstances  detailed,  which,  in  the  opinion  of  the 
court,  fully  warranted  the  jury  in  finding  a  fraudulent  design  and 
plan  between  a  purchaser  and  a  partner  in  profits  and  loss  only,  in 
the  sale  and  purchase  of  property,  to  defraud  the  partner  having  the 
right  of  control  and  the  principal  interest.    Ibid.  190. 

As  BETWEEN  JOINT  INTERESTS. 

3.  Sale  by  one  in  fraud  of  the  rights  of  another.  Bee  JOINT 
RIGHTS  AND  INTERESTS,  2. 

38— 64th  III. 
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PRAUDULENT  CONVEYANCE. 

Who  may  question  it. 

As  between  the  parties  to  a  fraudulent  conveyance,  the  deed  is  valid 
and  binding.  It  is  only  creditors  who  can  question  the  fairness  of 
the  transaction.    Harmon  v.  Harmon'^Aclmx.  512. 

Both  parties  must  pakticipate.    See  MORTGAGES,  8. 

FRAUDULENT  JUDGMENT. 
Remedy  in  chancery.     See  CHANCERY,  17,  18. 

GOVERNMENT  SURVEYS  OF  LANDS. 

How  FAR  THEY  CONTROL,  AS  TO  TITLE. 

The  purchaser  of  government  lands  acquires,  by  his  patent,  title 
to  all  of  the  land  embraced  within  the  boundary  lines  of  the  tract 
purchased,  even  though  the  survey  be  inaccurate,  for  the  boundaries, 
when  found,  must  control  the  notes  and  plat  of  the  survey.  The 
plats  and  notes  of  the  survey  are  intended  to  represent  what  was 
done  in  the  field,  and  must  yield  to  the  lines  and  courses  when 
found.  But  when  the  monuments  designating  the  boundaries  are  ob- 
literated and  can  not  be  found,  they  can  only  be  re-located  by  the 
field  notes  and  plats  of  the  original  survey.  In  doing  this,  resort 
must  be  had  to  other  known  lines  and  monuments  as  a  basis  of  sur- 
vey. Unless  this  be  done,  a  party  in  possession  under  an  assumed 
survey,  and  with  the  consent,  can  not  be  disturbed.  Parties  having 
no  title  to  land,  nor  holding  an  equitable  title,  can  not  encumber  the 
title,  nor  bind  parties  in  law,  so  as  to  prevent  the  enforcement  of  le- 
gal rights  when  acquired,  especially  strangers  to  the  transaction. 
Sawyer  v.  Cox,  130. 


GROWING  CROPS. 

Whether  realty  or  personalty. 

1.  And  whether  they  pass  on  a  conveyance  of  the  land.  Crops  planted 
by  a  tenant,  who  holds  under  the  owner  of  the  soil,  which  are  fit  for 
harvesting,  and  annual  crops  planted  by  one  whose  tenancy  is  for  an 
uncertain  period  of  time,  are  regarded  in  many  respects  as  personal 
property,  liable,  however,  to  become  part  of  the  realty  if  the  tenant 
voluntarily  abandons  or  forfeits  possession  of  the  premises.  Carpen- 
ter V.  Jones  et  al.  517. 

2.  In  this  case,  the  plaintiff"  having  verbally  leased  a  piece  of  land 
for  an  uncertain  period,  sowed  a  crop  of  wheat  thereon.    The  owner 
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GROWING  CROPS. 
Whether  realty  or  personalty.  Continued. 
afterwards  conveyed  this  and  other  land  to  the  plaintiff  and  four 
others,  each  taking  an  undivided  fifth,  and  plaintiff  next  conveyed 
his  undivided  fifth  to  a  third  party,  no  reservation  of  the  crops  being 
made  in  any  of  the  deeds.  The  several  grantees  went  into  possession, 
and  when  the  wheat  was  ready,  harvested  it.  There  was  other  evi- 
dence, aside  from  the  deeds  and  the  possession  of  the  grantees,  tend- 
ing to  show  that  the  plaintiff  had  voluntarily  abandoned  possession 
of  the  field  in  which  the  wheat  grew,  long  before  it  was  fit  to  har- 
vest. In  a  suit  by  the  plaintiff  to  recover  for  the  wrongful  taking 
of  the  wheat,  the  jury  found  for  the  defendants,  and  this  court  af- 
firmed the  judgment  of  the  court  below  on  the  finding.  Ca/rpent&r 
V.  Jones  ct  al.  517. 

GUARDIAN  AND  WARD. 

Duty  and  liability  op  guardian. 

1.  When  a  guardian,  with  a  view  of  preserving  an  estate  unim- 
paired until  the  heirs  become  of  age,  leases  for  a  less  sum  than  could 
be  obtained  from  ordinary  yearly  rents,  first  securing  the  approval 
of  the  probate  court,  and  acts  in  manifest  good  faith,  he  is  not  liable 
for  having  failed  to  secure  the  higher  rent.    McElheny  v.  Musick,  328. 

2.  The  rule  which  would  subject  a  guardian  to  a  sort  of  fine  for  a 
mere  error  of  judgment,  is  unapplicable  to  the  character  of  the  office. 
Ibid.  328. 

HIGHWAYS. 
Time  of  subsequent  application. 

1.  After  action  of  supervisors  on  appeal  from  commissioners  of  high' 
ways.  The  statute  provides  that  after  the  action  of  the  supervisors 
upon  an  appeal  from  the  decision  of  the  commissioners  of  highways, 
no  application  shall  be  entertained  by  commissioners  in  respect  to 
the  same  road  within  one  year  from  the  date  of  the  determination  of 
the  supervisors  thereon :  Held,  that  the  prohibition  of  new  proceed- 
ings did  not  apply  to  a  case  in  which  the  decision  of  the  supervisors 
had  been  set  aside  by  the  circuit  court  upon  a  common  law  writ  of  cer- 
tiorari,  for  want  of  jurisdiction.    ShoUy  v.  Comers  of  Highways,  209. 

Opening  State  road  in  Jackson  and  other  counties. 

2.  Under  act  of  1869 — compensation  of  commissioners.  By  the  act  of 
March  30th,  1869,  (Laws  of  1869,  page  390,)  three  commissioners  were 
appointed  to  locate,  survey  and  open  a  State  road  which  would  be 
partly  in  each  of  the  three  counties  of  Jackson,  Perry  and  Randolph. 
Section  6  of  the  act  provides  tliat  $4  per  day  to  the  commissioners  and 
all  expenses  for  locating,  surveying  and  opening  the  road,  "shall  be 
paid   out  of  the  county  treasuries  of  the  counties  of  Jackson,  Perry 
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HIGHWAYS. 

Opening  State  koad  in  Jackson  and  othek  counties.    Continued. 

and  Randolpli,  in  proiDortion,  as  near  as  may  be,  to  the  extent  of  said 
road  situated  in  eacli  of  said  counties :  "  Held^  in  an  action  of  assump- 
sit by  one  of  the  commissioners  against  Randolph  county  to  recover 
for  six  days'  services  performed  as  such  commissioner  upon  that  poi^ 
tion  of  the  road  located  in  such  county,  that  the  plaintifi',  by  proof 
that  his  services  were  performed  on  such  portion  of  the  road,  did 
not  establish  a  right  to  recover,  as  payment  by  such  county  for  expen- 
ditures made  upon  the  road  in  proportion  as  near  as  might  be  to  the 
extent  of  the  road  situated  in  that  county,  as  required  by  the  sixth 
section  of  the  act,  might  impose  a  quite  different  measure  of  liability 
from  that  of  paying  for  all  the  vs^ork  upon  the  portion  of  the  road 
lying  in  that  county.    Steele  v.  County  of  Randolph.,  460. 

Duty  of  a  city  to  keep  its  streets  in  eepaib. 

3.  The  charter  of  the  city  of  Bloomington  gives  the  city  council 
full  power  to  keep  in  repair  the  streets,  and  to  provide  for  keeping 
them  in  repair,  and  to  prohibit  obstructions  therein.  This  power  be- 
ing granted  to  be  exercised  for  the  public  benefit,  its  execution  caa 
be  insisted  upon  as  a  dnXj.  People  ex  rel.  Burks  et  al.  v.  The  Mayor 
and  City  Council  of  the  City  of  Bloomington,  207. 

4.  Remedy  to  compel  the  performance  of  such  duty.  See  MAN- 
DAMUS, 3. 

HUSBAND  AND  WIFE. 

Op  contracts  between  them. 

1.  A  party  executed  a  promissory  note  to  his  wife,  not  for  money 
due  to  her  as  a  matter  of  right,  nor  for  her  separate  property  derived 
from  other  persons  than  her  husband,  but  as  a  voluntary  gift  to  her: 
Held,  the  note  was  not  merely  voidable,  but  absolutely  void.  All 
contracts,  executed  or  unexecuted,  between  husband  and  wife,  are 
void.    Holier  v.  Boggs,  161. 

Assignment  of  such  note. 

2.  By  the  wife.  An  assignment  of  such  note  by  the  wife,  not  as  the 
agent  of  her  husband  or  with  his  assent  or  recognition,  would  pass 
no  title  whatever  to  the  assignee.     Ibid.  161. 

ILLINOIS  CENTRAL  RAILROAD  LANDS. 

Evidence  of  title  in  the  State. 

1.  The  act  of  Congress  granting  lands  to  the  State  of  Illinois,  do- 
nating lands  in  aid  of  the  construction  of  the  Central  Railroad,  and 
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ILLINOIS  CENTRAL  RAILROAD  LANDS. 
Evidence  op  title  in  the  State.    Continued. 
the  certified. schedules  issued  by  the  Secretary  of  the  Interior  and  the 
Commissioner  of  the  General  Land  Olfice,  are  evidence  of  title  in  the 
State.    SoAJoyer  v.  Cox,  130. 

Lost  deed — parol  proof. 

2.  When  it  is  shown  that,  under  the  act  of  February  19,  1851,  the 
Governor  of  the  State  had  executed  a  deed  of  the  donated  lands  to  the 
railroad  company,  which,  owing  to  its  great  length,  had  not  been 
recorded,  and  was  burned,  parol  proof  of  its  contents  is  admissible. 
Ibid.  130. 

IMPOUNDING  ANIMALS. 
When  animals  subject  to  be  impounded. 

1.  Where  an  incorporated  town  had  declared,  by  ordinance,  the 
running  at  large  of  hogs  in  the  town  to  be  a  nuisance,  and  prohibited 
the  same,  and  directed  that  hogs  and  pigs  found  so  running  at  large 
should  be  taken  up  by  the  police  constable  and  impounded,  it  was 
held,  that  the  hogs  of  a  party  who  resided  near  the  town  limits,  and 
who  sufiered  them  to  go  at  large,  were  subject  to  be  impounded  under 
the  ordinance,  if  they  were  found  at  large  within  the  town.  Friday 
V.  Floyd,  50. 

2.  The  plaintiff's  hogs  were  found  running  at  large  in  an  incor- 
porated town,  contrary  to  the  ordinance,  by  two  persons,  and  were 
being  driven  by  them  to  the  pound,  when  the  police  constable,  who 
was  empowered  to  impound  them,  met  them  and  assisted  in  driving  the 
hogs  to  the  pound,  where  he  detained  them.  The  parties  first  taking  up 
the  hogs  were  not  acting  under  any  directions  of  the  oflicer  in  regard 
to  these  particular  hogs,  but  under  a  general  instruction  to  drive  to 
the  pound  any  hogs  found  running  at  large,  and  lock  them  in,  at  an 
agreed  compensation  per  head:  Held,  in  replevin  against  the  officer, 
that  his  detention  was  lawful,  he  having  found  the  hogs  at  large  in 
the  town  before  they  were  impounded.     Ibid.  50. 

3.  Justices  Walker,  McAllister  and  Thornton,  dissenting,  Jield, 
that  the  officer  had  no  right  to  delegate  his  authority,  and  that  having 
received  possession  from  trespassers,  could  not  justify  their  detention 
Ibid.  50. 

4.  Where  a  plaintiffs  horses  escaped  from  his  inclosure  against 
his  will,  aud  he  immediately  went  in  search  of  them  to  put  them  up, 
but  before  he  found  them  they  were  seized  by  the  police  constable  of 
the  town  where  thej^  were  found  running,  who  impounded  them 
under  the  ordinance  of  the  town :  Held,  that  under  such  circumstances 
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IMPOUNDING  ANIMALS. 

When  animals  subject  to  be  impounded.    Continued. 

the  horses  were  not  running  at  large,  in  the  legal  sense  of  the  term, 
and  that  the  constable  had  no  right  to  detain  them  from  the  own^r. 

Kinder  v.  Gillespie,  88. 

INDICTMENT.    See  CRIMINAL  LAW,  1  to  4. 

INFANTS. 

Service  op  process  upon  infants. 

1.  Necessity  thereof.  In  a  proceeding  for  partition,  in  which  the  lands 
of  infant  defendants  were  ordered  to  be  sold,  there  was  no  actual  service 
of  process  on  the  infant  defendants,  but  the  court  appointed  a  guar, 
dian  ad  litem,  who  answered  for  them:  Held,  that  the  court  had  no 
jurisdiction  of  the  persons  of  such  defendants.  Campbell  et  al.  v.  Camp- 
hell  et  al.  462. 

2.  Although  the  forty-seventh  section  of  the  chancery  statute  seems 
to  authorize  a  decree  against  infant  defendants  without  service  of  pro- 
cess on  them,  yet  the  court  holds  that  the  legislature  has  not  the 
power  to  authorize  a  court  to  take  the  title  of  any  one  without  notice, 
actual  or  constructive,  to  appear  and  defend.    Ibid.  462. 

3.  What  is  due  process  of  law.  The  words  "due  process  of  law,"  in 
the  clause  of  the  constitution  forbidding  the  divestiture  of  title  except 
by  due  process  of  law,  has  reference  to  judicial  proceedings  accord- 
ing  to  the  course  and  usage  of  the  common  law,  which  must  always 
be  based  upon  notice.  The  appointment  of  a  guardian  ad  litem  for  an 
infant  defendant,  who  has  had  no  notice  of  the  suit,  is  not  due  process 
of  law.     Ibid.  462. 

4.  In  order  that  a  decree  shall  aflFect  infant  defendants,  they  must 
be  served  with  process.     Campbell  et  al.  v.  Campbell  et  al.  503. 

Decree  must  be  supported  by  evidence. 

5.  To  support  a  decree  against  infants,  the  material  allegations  of 
the  bill  must  appear  to  have  been  proven,  either  by  the  finding  of  the 
court  in  the  decree  or  by  evidence  preserved  in  the  record.     Ibid.  503. 

INJUNCTIONS. 

To  restrain  the  action  op  a  trustee. 

Who  was  not  properly  qualified.    See  TRUSTS  AND  TRUSTEES,  6, 
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INSTRUCTIONS. 

Op  their  qualities. 

1.  Need  not  be  repeated.  Where  the  iustructions  given  contain  all 
the  important  matter  in  those  refused,  there  will  he  no  error  in  refus- 
ing to  repeat  them.     Cass  et  al.  v.  Camphell,  259. 

2.  Should  he  based  vjwn  the  evidence.  In  an  action  against  a  railroad 
company  to  recover  damages  for  being  put  ofl'  the  train  of  the  com- 
pany at  a  place  other  than  a  regular  station,  in  the  absence  of  proof 
that  injury  and  indignity  have  been  inflicted,  from  which  malice  may 
be  shown  or  inferred,  it  is  error  to  instruct  the  jury  upon  the  question 
of  vindictive  damages.  Instructions  must  relate  to  evidence  given, 
not  to  a  presumed  state  of  facts.  Toledo,  Peoria  and  Warsaw  Rail- 
road Go.  V.  Patterson,  304. 

3.  Instructions,  based  upon  suppositious  facts,  not  proven  on  the 
trial,  tend  to  mislead  the  jury  by  inducing  them  to  presume  facts  not 
shown.    Paulin  v.  Bowser,  312. 

4.  Generally.  When  based  upon  the  evidence,  instructions  which 
accurately  state  legal  propositions  may  be  given.  It  is  not  error  to 
refuse  to  give  an  instruction  in  which  facts  are  assumed  which  it  ia 
the  duty  of  the  jury  to  find  from  the  evidence.  Nor  is  it  error  to  re- 
fuse iustructions  which,  though  containing  accurate  legal  propositions, 
are  not  material  to  the  issue.     Ghapman  v.  Stewart,  332. 

Inferences  prom  evidence. 

5.  Whether  of  law  or  fact.  Where  a  chattel  mortgage  was  attacked 
for  fraud  by  a  creditor  of  the  mortgagor,  the  court  instructed  the  jury 
that  "  if  the  mortgage  was  made  by  a  father  to  two  of  his  sons,  in  the 
night  time,  under  suspicious  circumstances,  and  at  the  same  time  the 
father  transferred  to  said  sons  all  his  land  and  personal  property,  and 
the  property  in  the  chattel  mortgage  was  subject  to  be  consumed  or 
•destroyed  in  its  use  by  the  mortgagor,  these  are  circumstances  from 
which  the  jury  may  infer  that  the  transaction  was  a  fraudulent  one:  " 
Held,  that  the  instruction  was  erroneous,  first,  because  the  mortgage 
was  given  to  several  other  persons  besides  the  two  sons,  and,  secondly, 
because  the  circumstances  named,  while  suspicious,  and  proper  evi- 
dence on  the  question  of  fraud,  do  not  raise  a  legal  inference  of  fraud. 
They  should  be  considered  hy  the  jury  with  all  the  evidence,  and  the 
jury  left  free  to  draw  their  own  inference  as  one  purely  of  fact.  3er- 
kelrath  et  al.  v.  Stookey,  486. 

6.  Where  the  circumstances  proved  are  of  such  a  character  that 
the  law  itself  raises  a  presumption,  the  court  may  properly  instruct 
the  jury  to  draw  such  inference;  but  where  one  party  proves  certain 
facts  which  the  other  attempts  to  explain  or  overcome  by  the  proof  of 
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INSTRUCTIONS.    Inferences  from  evidence.    Oontimced. 

other  facts,  the  jury  should  be  left  to  draw  their  own  inferences,  with- 
out any  intimation  from  the  court  as  to  what  it  would  be  proper  to  in- 
fer from  the  evidence  of  either  side.    Herkelrath  et  al.  v.  Stookey,  486. 

Erroneous  instructions. 

7.  Whether  cured  hy  the  giving  of  others.,  stating  the  law  correctly. 
Where  the  court  below  misdirects  the  jury  in  the  series  of  instructions 
given  on  behalf  of  one  party  to  a  suit,  although  they  are  properly 
instructed  in  the  series  given  on  behalf  of  the  other,  if  it  appears  that 
the  erroneous  instructions  may  have  misled  the  jury,  this  court  will^ 
for  that  reason,  reverse  the  judgment.    Baldwin  v.  Killian,  550. 


INSURANCE. 

Giving  note  for  instalments  op  premium. 

1.  Whether  the  assured  a  stockholder.  Where  an  insurance  company 
was  authorized  to  insure  either  upon  the  customary  mutual  plan,  taking 
deposit  notes  subject  to  assessments  from  time  to  time  in  proportion 
to  the  losses,  or  to  insure  for  a  term  of  years  at  a  fixed  annual  pre- 
mium, receiving  the  first  j-ear's  premium  in  advance  and  taking  a  note 
paj'able  in  instalments  at  the  commencement  of  each  of  the  j^ears  dur- 
ing which  the  policy  would  run,  it  was  held,  that  a  a  policy  issued 
upon  the  latter  plan  did  not  make  the  assured  a  stockholder  or  liable 
for  the  debts  of  the  company,  but  was  merely  a  contract  by  which  the 
company  undertook  to  indemnify  the  assured  against  loss  for  a  term 
of  years,  provided  he  would  pay  a  certain  sum  at  the  beginning  of 
each  year.    Farmers''  and  Merchants''  Ins.  Co.  v.  Smith,  187. 

Bankruptcy  op  conpany. 

2.  Liability  of  assured  on  premium  note.  A  party  executed  to  such 
a  company  a  note  for  $16.80,  payable  in  annual  instalments  of  $4.20. 
The  note  was  given  for  a  policy  of  insurance  running  five  years  from 
its  date.  The  premium  for  the  first  year  was  paid  in  advance,  and  the 
note  was  for  the  four  succeeding  years.  The  first  instalment,  due  at 
the  beginning  of  the  second  year,  was  paid,  but  before  that  j^ear  ex- 
pired the  company  became  insolvent  and  suspended  business,  and  the 
assured  refused  to  pay  the  next  instalment.  There  was  a  provision  in 
the  policy  that,  in  the  event  any  instalment  should  remain  unpaid  for 
thirty  days  after  maturity,  all  the  instalments  or  premiums  should  be 
due  and  payable  as  liquidated  damages.  In  an  action  brought  by  the 
receiver  of  the  company  to  recover  the  remaining  instalments,  it  was 
held,  that  nothing  was  recoverable,  as,  uj^oa  the  company  becoming 
bankrupt,  the  consideration  of  the  note — the  protection  against  loss — 
failed.    Ibid.  187. 
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INSURANCE.    Continued. 
Wakrantt  as  to  premises  becoming  vacant. 

3.  Condition  of  wa/rranty  construed.  A  policy  of  insurance  against 
loss  by  fire  upon  a  building,  contained  a  condition  that  if,  during  the 
continuance  of  the  policy,  the  premises  should  be  occupied  or  used  so 
as  to  increase  the  risk,  or  should  become  vacant  and  unoccupied,  or 
the  risk  increased  by  any  other  means  within  the  control  of  the  as- 
sured, etc.,  the  policy  should  become  void:  Held,  that  the  condition 
was  in  the  nature  of  a  warranty  by  the  assured  that  the  house  should 
not  become  vacant,  if  within  his  control  or  power  to  prevent  it.  North 
American  Fire  Ins.  Co.  v.  Zaeiiger,  464. 

4.  In  such  a  case,  the  house,  which  had  been  previously  occupied 
by  a  tenant,  became  vacant  some  three  weeks  before  the  loss :  Held, 
that,  before  the  assured  was  entitled  to  recover,  he  should  have  shown 
that  the  vacation  was  beyond  his  control.  The  terms  of  the  lease  may 
have  expired,  or  the  tenant  left  by  his  consent.  If  the  tenant  left  with- 
out his  consent,  he  should  have  made  some  effort  to  procure  another 
tenant,  or  otherwise  to  have  the  house  occupied.     Ibid.  464. 

INTEREST. 

On  allowance  of  claim  against  an  estate. 

1.  The  allowance  of  a  claim  against  an  estate  by  the  county  court, 
like  any  other  judgment,  draws  interest  from  its  rendition.  Wheeler 
V.  Dawson,  54. 

On  an  award. 

2.  The  statute  allowing  interest  on  money  found  to  be  due  on  set- 
tlement of  accounts  from  the  time  of  liquidating  the  same,  applies  to 
money  found  to  be  due  from  one  party  to  the  other  by  arbitrators. 
The  maxim,  quifacitper  aliwn  facit  per  se,  applies  in  such  case.  Seely 
V.  Felton,  Admx.  101. 

Municipal  subscription. 

3.  Of  the  rate  of  interest  the  bonds  should  bea/r  in  a  particular  case. 
See  SUBSCRIPTION,  18. 

JAILOR. 

County  not  liable  for  his  compensation. 

1.  A  keeper  of  a  jail,  appointed  by  the  sheriff  of  a  county  at  a 
certain  rate  of  wages  per  month,  promised  by  the  sheriff,  has  no  claim 
on  the  county  for  his  wages,  but  must  look  alone  to  the  sheriff  for  his 
compensation.  Seibert  v.  Board  of  Supervisors  of  Logan  County,  155; 
Union  County  v.  Patton,  468. 
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JOINT  RIGHTS  AND  INTERESTS. 

Joint  interest  in  profits  and  losses. 

1.  Bight  of  control  of  the  property.  Where  A  and  B,  after  conduct- 
ing business  under  a  written  partnership  agreement,  for  the  purchase, 
feeding  and  sale  of  cattle  and  hogs  for  a  while,  entered  into  a  new 
verbal  agreement,  by  which  A  was  to  purchase  the  stock,  furnishing 
the  money  for  that  purpose  and  for  all  the  expenses,  except  that  B 
was  to  furnish  slops  from  his  distillery;  and  A  was  to  have  the  entire 
control  and  sale  of  the  stock,  to  receive  the  proceeds  of  sale,  and  re- 
tain therefrom  all  moneys  advanced  by  him  and  ten  per  cent  interest 
on  one-half  the  amount,  after  which  he  was  to  divide,  and  pay  to  B 
one-half  of  the  net  profits,  and  the  losses  were  to  be  equally  divided: 
Held,  that  the  new  arrangement  having  superseded  the  partnership 
agreement,  gave  A  the  right  to  control  the  sale  of  the  stock  and  re- 
ceive the  pay  therefor.     Gill  v.  Crosby,  190. 

2.  Sale  in  fraud  of  rights  of  one  party.  Where  A  and  B  were  joint- 
ly interested  in  cattle  fed  by  them  for  market,  B's  only  interest  being 
that  he  was  to  share  equally  with  A  in  the  profits  and  losses,  while  A, 
who  furnished  the  money  for  their  purchase  and  the  principal  part  of 
the  expenses,  by  agreement,  was  to  have  the  entire  control  and  sale  of 
the  cattle,  and  receive  the  proceeds  of  sales,  and,  before  any  division, 
repay  himself  all  moneys  advanced  and  ten  per  cent  on  one-half  of  the 
amount,  after  which  he  was  to  pay  B  one-half  of  the  net  profits;  and  ■ 
B,  to  defraud  A,  colluded  with  C,  and  sold  and  delivered  to  him  the 
cattle,  and  received  pay  therefor,  C  being  cognizant  of  the  fraudulent 
purpose :  Held,  that  C,  by  such  purpose,  acquired  no  title  as  against 
A,  and  that  A  was  entitled  to  recover  the  cattle  from  C  in  an  action  of 
replevin.     Ibid.  190. 

8.  Ratification  of  sale  in  ignorance  of  fraud.  Where  A  and  B  were 
jointly  interested  in  a  lot  of  cattle,  but,  as  between  themselves,  A  had 
the  sole  control  and  right  to  sell  and  reimburse  himself  for  advances, 
/after  which  the  net  profits  were  to  be  equally  divided,  and  B,  by  col- 
lusion with  the  purchaser,  sold  them  with  intent  to  receive  the  entire 
price  in  fraud  of  the  rights  of  A,  and  the  latter,  on  learning  of  the 
sale,  but  ignorant  of  the  contemplated  fraud,  assented  to  its  consum- 
mation, under  an  understanding  that  the  purchase  money  was  to  be 
paid  to  him  when  the  weight  of  the  cattle  was  ascertained,  and  after 
the  weighing  the  purchaser  set  an  hour  for  A  to  meet  him  at  his  office 
for  settlement  and  payment,  but  before  the  time  set  he  paid  the  full 
price  to  B :  Held,  that  K  was  not  bound  by  the  sale  and  delivery,  and 
was  entitled  to  recover  possession  of  the  cattle  in  replevin.     Ibid.  190. 

JUDGMENTS. 
Form  of  judgment  in  debt.    See  DEBT,  1. 
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JUDGMENTS.    Continued. 
Fraudulent  judgment. 

Belief  in  chancery.     See  CHANCERY,  17,  18, 

Judgment  in  ejectment. 

Its  requisites.    See  EJECTMENT,  2,  3. 

Judgment  rendered  by  a  justice. 

Whether  sufficient.    See  JUSTICES  OF  THE  PEACE,  3. 

JUDICIAL  SALES.    See  SALES,  Ito  6. 

JURISDICTION. 

Waiver  op  objection  thereto. 

1.  In  suit  by  an  adininixtrator  in  the  county  court  and  on  appeal  to 
the  circuit  court.  An  administrator  brought  suit  upon  a  promissory 
note,  claiming  a  sum  exceeding  f  1000,  in  the  county  court.  The  de- 
fendant  took  the  case  by  appeal  to  the  circuit  court,  where  judgment 
was  rendered  in  favor  of  plaintiflf  for  $1780.85.  No  objection  to  the 
jurisdiction  of  the  county  or  circuit  court  was  made  below,  but  by 
agreement  a  jury  was  waived  and  a  trial  had  on  the  merits  before  the 
court:  Held.,  that  any  objection  that  might  have  been  taken  to  the  ju- 
risdiction of  the  court  was  waived.     Birks  v.  Houston,  Admr.  77. 

Op  police  magistrates. 

2.  Under  act  of  1871.  Tha  original  charter  of  the  town  of  Peters- 
burg gave  jurisdiction  to  justices  of  the  peace  in  prosecutions  forvio. 
lations  of  the  ordinances  of  the  town  to  the  extent  of  $50.  By  the 
special  act  of  1867,  the  jurisdiction  of  justices  of  the  peace  and  police 
magistrates  was  extended  to  $100,  in  suits  for  the  violation  of  ordi- 
nances. The  act  of  1871  gave  increased  jurisdiction  to  the  extent  of 
$200  to  these  officers  generally.  This  act  was  duly  authenticated  by  the 
Secretary  of  State,  and  published  in  the  laws  of  that  session:  Heldf 
that  in  the  absence  of  proof  to  show  that  the  latter  never  became  a  law 
in  the  constitutional  mode,  the  act  must  govern,  and  that  under  it  the 
police  magistrates  had  jurisdiction  to  the  amount  of  $200.  Hensoldt 
V.  Town  of  Petersburg,  157. 

Police  magistrate  op  Centralia. 

3.  Of  his  jurisdiction  under  constitution  of  1870,  The  provisions  of 
the  charter  of  the  city  of  Centralia,  in  so  far  as  they  conferred  juris- 
diction on  the  police  magistrate  of  that  city  beyond  that  conferred  by 
the  general  law  giving  jurisdiction  to  justices  of  the  peace  and  police 
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JURISDICTION.    Police  magistrate  op  Centralia.    Continued. 

magistrates,  were  abrogated  by  tlie  constitution  of  1870  immediately 
upon  its  adoption,  the  same  being  repugnant  to  section  21  of  article  6 
of  that  instrument,  which  declares  that  "justices  of  the  peace,  police 
magistrates  and  constables  shall  be  elected  in  and  for  such  districts  as 
are  or  may  be  provided  by  law,  and  the  jurisdiction  of  such  justices 
of  the  peace  and  police  magistrates  shall  be  uniform;"  and  to  section 
29  of  the  same  article,  which  provides  that  all  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation,  and  the  jurisdiction,  prac- 
tice, etc.,  of  courts  of  the  same  class  or  grade,  so  far  as  regulated  by 
law,  shall  be  uniform.    Phillips  v.  Quick,  445. 

Jurisdiction  op  the  person. 

Must  he  slioion  on  application  by  administrator  to  sell  land  to  pay  debt». 
See  ADMINISTRATION  OF  ESTATES,  3. 

JtTRiSDicTiON  IN  CHANCERT.     See  CHANCERY,  1,  2. 

Naturalization. 

Jurisdiction  of  county  courts.     See  NATURALIZATION,  1. 

In  suit  by  attachment.    See  ATTACHMENT,  1  to  4. 


JURY, 
Refusal  to  exclude  from  the  panel. 

1.  Whether  ground  for  a  new  trial.  Where  a  party  objected  to  a  ju- 
ror for  the  reason  that  he  was  on  th'e  regular  panel,  and  was  called  to 
serve  without  his  name  being  drawn  by  lot,  but  the  court  refused  to 
exclude  him,  upon  appeal  it  was  held,  admitting  such  to  be  an  irregu- 
larity, yet,  as  the  party,  so  far  as  disclosed  by  the  record,  had  not  used 
any  of  his  peremptory  challenges  when  the  panel  was  complete,  and 
he  might  in  that  mode  have  excluded  the  juror  from  the  box  without 
prejudice  to  himself,  it  was  not  ground  for  a  new  trial,  though  it  might 
have  been  so  considered  if  the  party  had  had  occasion  to  use  his  per- 
emptory challenges  before  the  panel  was  complete  for  the  purpose  of 
excluding  other  jurors.  8t.  Louis  and  Southeastern  Railicay  Go.  v. 
Lux,  523. 

Jury  must  decide  upon  facts. 

2.  Not  the  court.  Where  the  evidence  tends  to  support  the  plaintiff's 
declaration,  it  is  not  error  to  overrule  a  motion  by  defendant  for  an 
instruction  to  the  jury  to  disregard  it.  It  is  not  for  the  court  to  pass 
upon  the  weight  of  the  evidence,  but  the  province  of  the  jury.  Seely 
V.  Pelton,  Admx.  101. 
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JURY.    Continued. 
Questions  of  law  and  fact. 

3.  Of  wMcJi  character,  and  wlio  sJiall  decide.  Where  a  raili'oad  com- 
pany, on  approaching  a  highway  crossing  with  its  engine  and  train* 
did  not  ring  a  bell  or  sound  a  whistle  until  within  forty  yards  of  the 
crossing,  and  plaintitt's  cow,  after  this  signal,  ran  off  the  track  and 
down  by  the  side  of  it  about  one  hundred  feet,  and  then  ran  upon  the 
track  ahead  of  the  train  and  was  killed :  Held,  that  whether  the  injury- 
was  caused  by  the  failure  to  ring  the  bell  or  sound  the  whistle  the  en- 
tire distance  of  eighty  rods,  before  reaching  the  crossing,  was  a  ques- 
tion of  fact  for  the  jury,  and  in  no  respect  a  question  of  law  for  the 
court  to  pass  upon.     Chicago  and  Alton  Railmad  Co.  v.  McDaniels,  122. 

4.  In  such  a  case,  an  instruction  that,  if  the  bell  was  not  rung  or 
the  whistle  not  sounded  at  eighty  rods  from  the  crossing,  and  not 
continued  until  the  crossing  was  reached,  and  the  cow  was  killed  by 
the  train,  to  find  for  the  plaintiff,  unless  defendant  had  shown  that  such 
omission  could  not  have  avoided  the  killing,  and  that  the  burden  of 
proving  such  fact  was  upon  the  defendant,  was  held  erroneous,  as  it 
instructed  the  jury  as  to  the  weight  and  sufficiency  of  the  evidence. 
Ibid.  122. 

Credibility  of  witness. 

5.  Jury  to  determine.  It  is  the  province  of  the  jury  to  determine  to 
what  extent  the  credibility  of  a  witness  is  affected  by  testimony  tend- 
ing to  his  impeachment.     Craig  et  al.  v.  Bohrer,  325. 

Inferences  from  evidence. 

Wlieth&r  of  law  or  fact.    See  INSTRUCTIONS,  5,  6. 

JUSTICES  OF  THE  PEACE. 

Matters  of  form. 

1.  Technical  precision  in  matters  of  form  can  not  be  regarded  in 
entries  upon  justices'  dockets.  It  is  sufficient  if  the  meaning  is  plain. 
County  Court  of  Madison  County,  use,  etc.  v.  Rutz  et  al.  65. 

Jxjdgment. 

2.  Whether  sufficient.  The  entry  upon  a  justice's  docket,  beginning 
with  the  title  of  the  case,  giving  the  names  of  the  parties  in  full,  and 
after  reciting  the  various  steps  taken  in  the  case,  concluded  by  render- 
ing a  judgment  for  |99.99  "against  the  defendant,"  without  saying  in 
favor  of  the  plaintiff.  On  objection  that  the  judgment  did  not  show  in 
whose  favor  it  was  rendered,  the  court  refused  to  admit  the  record  in 
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JUSTICES  OF  THE  PEACE.    Judgment.    Continued. 

evidence :  Held,  that  the  record  should  have  been  admitted,  and  that 
judgment  against  the  defendant  must  necessarily  be  in  favor  of  the 
plaintiff.    County  Court  of  Madison  County,  use,  etc.  v.  Butz  et  al.  65. 


LANDLORD  AND  TENANT. 

Eviction  of  tenant  by  liANDLORD. 

1.  Of  an  eviction  from  a  portion  of  the  demised  premises — whether  will 
release  the  tenant  from  the  payment  of  rent.  Where  a  lessee  is,  by  his 
lessor,  v^Tongfully  evicted  from  a  portion  of  the  demised  premises,  he 
is  thereby  excused  from  the  payment  of  any  of  the  rent,  although  he 
remains  in  possession  of  the  remaining  portion  of  the  premises  to  the 
end  of  the  term.    Hayner  et  al.  v.  Smith  etux.  430. 

2.  What  constitutes  an  eviction.  But,  to  constitute  an  eviction,  there 
must  be  more  than  a  mere  trespass  by  the  landlord.  There  must  be 
something  of  a  grave  and  permanent  character  done  by  the  landlord 
with  the  intention  of  depriving  the  tenant  of  the  enjoyment  of  the 
premises — the  question  of  eviction  or  no  eviction  depending  upon  the 
circumstances,  and  being  a  matter  for  the  jury  to  decide.    Ibid.  430. 

3.  Some  acts  of  interference  by  the  landlord  with  the  tenant's  enjoy- 
ment of  the  premises  may  be  mere  acts  of  trespass,  or  may  amount  to 
an  eviction,  the  question  whether  they  partake  of  the  latter  character 
depending  upon  the  intention  with  which  they  are  done — if  clearly  in- 
dicating an  intention  on  the  landlord's  part  that  the  tenant  should  no 
longer  continue  to  hold  the  premises,  they  would  constitute  an  evic 
tion.    Ibid.  480. 

Eviction  op  tenant. 

4.  Volunta/ry  surreiider.  Where  a  tenant  voluntarily  yields  posses- 
sion of  a  part  of  the  premises  leased,  to  another,  there  is  no  eviction, 
and  proof  of  such  fact  will  not  sustain  a  plea  of  failure  of  consideration 
of  a  note  given  for  rent  in  advance.    Lettick  v.  Honnold,  335. 

Tenant  disputing  liANOLORD's  title. 

5.  Attornment  to  another.  Where  a  person  entered  into  possession 
of  land  under  one  landlord,  and  was  then  induced  to  attorn  to  another 
under  the  belief  and  upon  the  claim  and  representation  of  such  other 
person  that  he  had  the  title  to  the  premises,  and  when  sued  in  eject- 
ment permitted  his  second  landlord  to  defend  in  his  name,  under  an 
agreement  to  indemnify  him  against  costs,  and  held  possession  for  him 
until  evicted  in  the  suit,  whereupon  he  paid  rent  to  the  original  land- 
lord, who  was  plaintiff  in  the  ejectment  suit:  Held,  that  a  recovery 
for  rent  in  a  suit  against  the  tenant  by  the  heirs  of  second  landlord, 
was  erroneous,  and  that  to  sanction  such  recovery  would  be  giving  a 
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LANDLORD  AND  TENANT. 

Tenant  disputing  landlord's  title.    Continued. 

premium  to  falsehood  and  subject  a  tenant,  who  had  done  no  wrong, 
to  a  double  payment  of  rent.    Anderson  v.  Smith  et  al.  126. 

6.  The  maxim  that  a  tenant  shall  not  dispute  the  title  of  his  land- 
lord, has  no  just  application  to  such  a  case.  A  person  having  entered 
into  possession  of  land  under  one,  and  who  was  induced  to  attorn  to 
another  under  the  belief  and  upon  the  claim  of  the  latter  that  he  has 
title,  when  sued  for  the  rent  by  the  heirs  of  such  second  landlord,  may 
show  in  defense  that  his  attornment  had  been  procured  by  a  false  claim 
of  title,  and  that  the  rent  had  been  demanded  and  paid  to  the  landlord 
from  whom  he  derived  his  possession,  as  the  rightful  owner.  Ibid. 
126. 

7.  It  was  contended  that  a  new  trial  was  taken  in  the  ejectment  suit 
after  the  eviction  of  the  tenant,  which  the  record  failed  to  show.  But 
it  seems  that  such  fact  would  not  affect  the  merits  of  the  case.  Upon 
eviction  in  the  suit,  the  tenant  was  liable  for  mesne  profits,  and  having 
no  guaranty  of  protection  against  such  liability,  and  the  landlord  hav- 
ing failed  to  establish  his  claim  by  which  he  procured  the  attornment, 
the  tenant  was  justified  in  regarding  it  as  groundless  and  protecting 
himself  from  a  prosecution  for  mesne  profits.     Ibid.  126. 

8.  It  seems  that  a  tenant  may  show,  in  defense  of  a  suit  by  his  land- 
lord for  rent,  that  the  landlord's  title  has  expired,  or  that  a  claim  had 
been  made  on  the  tenant  by  one  who  has  the  real  title,  and  can  enforce 
payment  of  the  rents  from  him  in  an  action  for  use  and  occupation, 
if  there  has  been  a  fresh  demise,  or  an  arrangement  equivalent  to  one, 
or  in  a  proceeding  to  recover  mesne  profits,  and  the  tenant  has  submit- 
ted to  such  claim.  But  in  such  cases,  the  burden  of  proof  is  on  the 
tenant.     Ibid.  126. 

Erection  of  building  by  tenant. 

9.  Under  contract  for  mutual  occupation.  A  tenant  who  erects  a 
building  upon  the  land  of  another,  under  contract  for  mutual  occupa- 
tion and  use,  may  sue  for  breaches  of  the  contract,  but  can  not  seek  a 
rescission  of  it  and  a  recovery  of  the  cost  of  the  building  upon  the 
quantum  meruit  unless  there  be  a  covenant  of  purchase.  A  reserved 
right  to  purchase  does  not  create  an  obligation  to  do  so.  Toledo,  Wa- 
bash and  Western  Railway  Co.  v.  Jacksonville  Depot  Building  Co.  308. 

LIENS. 

Vendob's  lien. 

1.  Waiver  ly  taking  other  security.  Where  a  party,  holding  bonds 
for  deeds  to  six  40-acre  tracts  of  land,  sold  the  land  and  received  pay- 
ment for  four  of  the  tracts,  and  the  purchaser  gave  security  for  the  pay- 
ment of  the  purchase  money  of  the  two  remaining  tracts  by  leaving 
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LIENS.    Vendor's  lien.    Continued. 

the  title  bonds  with  the  agent  of  the  vendor,  by  which  the  latter  re- 
mained in  control  of  the  title :  Held,  that  the  vendor  could  not  main- 
tain  a  bill  to  enforce  a  lien  for  the  purchase  money,  as  he  had  waived 
his  lien  by  taking  the  security.     Warners.  Scott  et  al.  368. 

2.  Lost  hy  vendor'' s  act  of  repudiation.  The  complainant,  being  the 
holder  of  six  bonds,  each  for  the  conveyance  of  40  acres  of  land,  situ- 
ate in  a  body,  sold  the  same,  the  purchaser  to  assume  the  payment  of 
the  purchase  money  due  on  the  bonds,  and  to  pay  complainant  the 
balance  of  the  price  agreed  upon.  The  purchaser  paid  all  he  had 
agreed  to  pay  on  the  four  south  40s  except  thirty-two  dollars,  which 
was  added  to  the  price  of  the  two  north  40s.  The  agent  of  complain- 
ant, on  two  occasions,  made  out  notes  for  the  purchaser  to  sign  for  the 
balance  due,  which  was  refused  on  the  ground  that  the  sum  was  too 
large  and  the  interest  therein  provided  was  not  in  accordance  with  the 
contract,  the  purchaser  otherwise  never  having  refused  to  perform  his 
contract  of  purchase,  which  was  a  verbal  one.  The  purchaser  had  also 
left  with  the  complainant's  agent  two  of  the  title  bonds  as  a  security 
for  the  payment  of  the  remaining  purchase  money.  The  circuit  court 
dismissed  complainant's  bill  to  enforce  a  vendor's  lien  on  the  whole 
premises.  Held,  that  the  decree  was  proper;  that  as  to  the  four  tracts 
the  bill  would  not  lie,  as  the  purchase  money  was  paid,  and  as  to  the 
other  tracts,  the  complainant  having  repudiated  the  contract  himself 
by  requiring  notes  different  from  the  agreement,  he  was  not  entitled 
to  maintain  the  bill.     Ibid.  368. 

Mechanic's  lien. 

8.  Divesting  lien  of  prior  mortgage.  Proceedings,  decree  and  sale 
to  enforce  a  mechanic's  lien,  will  divest  the  lien  of  a  prior  mortgage 
for  purchase  money,  the  mortgagee  having  been  made  a  party  to  the 
suit,  even  though  the  decree  makes  no  reference  whatever  to  the  prior 
mortgage,  and  is  silent  as  to  the  proceeds  of  the  sale.  Topping  et  al.  v. 
Brown,  348. 

4.  The  court  having  jurisdiction  of  the  subject  matter,  the  pur- 
chasers under  the  sale  can  not  be  affected  by  the  error  of  the  court  be- 
low in  failing  to  provide  in  its  decree  for  the  setting  aside  a  specific 
portion  of  the  proceeds  of  the  sale  towards  the  payment  of  the  mort- 
gage debt.    Ibid.  348. 

5.  The  sale  under  such  decree  passes  a  good  title  to  the  land  a3 
against  the  mortgagee,  divesting  the  land  of  his  mortgage  lien,  and 
remitting  him  to  the  fund  resulting  from  the  sale.    Ibid.  348. 

Prior  and  junior  liens. 

6.  Divesting  a  prior  mortgage  lien  hy  a  sale  under  a  junior  mechanr 
ic's  lien.    See  this  title,  3,  4,  5. 
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LIENS.     Continued. 

Extinguishment  of  debt  under  prior  lien. 

7.  By  the  holder  thereof  purchasing  subject  to  it  under  a  junior  lien,. 
See  MORTGAGES,  5  to  7. 

LIMITATIONS. 
When  a  cause  of  action  accrues. 

1.  Certain  persons  appointed  by  an  act  of  the  legislature  assignees 
of  the  Banli  of  Illinois  gave  a  bond  for  the  faithful  performance  of 
their  duties.  It  was  the  duty  of  the  assignees  to  collect  all  'debts  due 
the  bank,  pay  all  the  liabilities  and  finally  close  up  its  affairs,  and 
make  final  settlement  thereof  within  four  years  from  the  passage  of 
the  law  by  which  they  were  appointed  assignees :  Held,  that  an  action 
could  have  been  maintained  on  this  bond  at  the  expiration  of  the  four 
years,  on  a  failure  to  settle  up  and  pay  the  debts  of  the  bank  by  the 
assignees.    The  Governor.,  use  of  Thomas,  v.  Woodworth,  254. 

Limitation  of  sixteen  years. 

2.  In  such  case  an  action  must  be  brought  upon  the  bond  withia 
sixteen  years  after  the  right  of  action  accrued,  or  it  will  be  barred  by 
the  statute.     Ibid.  254.     ■ 

Bond  payable  to  the  Governor. 

3.  The  bond  given  by  the  assignees  was  made  payable  to  the  Gov- 
ernor, not  for  the  use  of  the  State,  but  for  the  use  of  creditors ;  so  the 
statute  applied.     Ibid.  254. 

As  against  the  State. 

4.  Where  a  State  is  but  a  partner  or  stockholder  in  a  company  or 
corporation,  the  same  rules  must  be  applied  when  the  company  or 
corporation  is  a  party  as  if  it  was  composed  alone  of  private  individ- 
uals, and  it  follows  that  the  statute  of  limitations  will  run  against  such 
a  corporation  precisely  as  it  does'  against  an  individual.    Ibid.  254 

When  the  statute  begins  to  run. 

5.  As  between  mortgagor  and  mortgagee.  As  long  as  the  relation  of 
mortgagor  and  mortgagee  exists,  the  statute  of  limitations  will  not 
run  to  bar  the  action  of  ejectment  by  the  mortgagee  against  the  mort- 
gagor, or  his  heirs  after  his  death.  It  will  not  commence  to  run  in 
favor  of  the  mortgagor  or  his  heirs  until  that  relation  is  terminated  in 
some  one  of  the  modes  knowi^  to  the  law.  The  recovery  of  judgment 
on  scire  facias  to  foreclose  will  not  terminate  such  relation.  RockweU 
et  al.  v.  Servant  et  al.  424. 

6.  Where  a  mortgagee  recovered  judgment  on  scire  facias  against 
the  heirs  of  the  mortgagor  to  foreclose  a  mortgage,  under  which  the 

39— 63d  III. 
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LIMITATIONS.    When  the  statute  begins  to  run.    Continued. 

mortgaged  premises  were  sold,  and  he  became  the  purchaser:  Held^ 
that  the  statute  of  limitations  did  not  begin  to  run  in  favor  of  the  heirs 
and  widow  in  possession  against  the  purchaser  and  those  succeeding 
to  his  rights,  until  after  the  time  allowed  by  law  for  redemption  had 
expired,  and  the  purchaser  was  entitled  to  a  deed  for  the  premises; 
for  until  then  all  the  rights  of  the  mortgagee,  his  heirs  and  assignees, 
were  not  foreclosed  and  barred.    Rockwell  et  al.  v.  Servant  et  al.  424. 

Limitation  act  of  1839. 

7.  Of  the  good  faith  required  of  one  who  claims  under  color  of  title. 
When  a  sheriffs  deed  to  land  under  a  sale  for  taxes  is  offered  as  claim 
and  color  of  title,  if  the  element  of  good  faith,  be  wanting,  the  party- 
can  not  avail  of  it,  even  for  the  purpose  of  defending  his  possession. 
Dalton  V.  Lucas,  337. 

8.  The  purchaser  at  a  tax  sale  is  presumed  to  know  the  provision 
of  the  constitution  and  laws  requiring  him  to  give  notice  of  his  pur- 
chase to  the  owner  or  person  in  whose  name  the  land  is  assessed,  and 
failing  to  do  so,  his  deed  will  be  held  to  be  procured  in  fraud  of  the 
owner's  rights.     Ibid.  337. 

9.  But  a  subsequent  grantee  would  not  be  affected  by  tbe  laches  of  a 
purchaser  at  a  tax  sale.     Ibid.  337. 

10.  The  fact  that  no  affidavit  of  notice  can  be  found  in  the  county 
clerk's  office,  raises  a  presvimption  that  the  notice  was  not  given,  and 
makes  it  the  duty  of  a  party  claiming  under  a  tax  deed  to  prove  that 
the  notice  was  actually  given ;  otherwise  his  claim  lacks  the  statutory 
element  of  good  faith,  and  can  not  prevail  against  the  paramount  title. 
Ibid.  337. 

11.  One  who  purchases  at  a  tax  sale,  and  who  unites  possession  to 
payment  of  taxes  for  seven  successive  years  under  his  tax  deed,  will 
be  protected,  even  though  on  its  face  it  shows  that  the  tax  sale  was 
invalid,  if  there  be  nothing  to  charge  the  purchaser  with  actual  bad 
faith.  Good  faith  will  be  presumed  until  the  contrary  is  made  to  ap- 
pear.   Ibid.  337. 

Twenty  years  adverse  possession. 

12.  When  the  boundaries  fixed  in  original  surveys  are  lost,  the  in- 
tentions and  understanding  of  parties  will  be  inferred  from  their  long 
acquiescence  in  the  location  of  line  fences,  and  their  occupancy  on 
each  side  for  a  great  length  of  time;  and  when  such  adjustment  of 
fences  has  existed  without  question  for  twenty  years,  title  will  have 
been  acquired  by  adverse  possession,    Thomas  v.  Sayles  et  al.  863. 
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LIMITATIONS.    Continued. 

As  TO  TRUSTS. 

13.  Though  the  statute  of  limitations  has  no  application  to  a  direct 
trust  which  is  subject  to  inquiry  in  a  court  of  equity  only,  where  the 
question  arises  between  the  trustee  and  cestui  que  trust,  it  does  apply 
to  a  trust  in  respect  to  which  there  is  a  remedy  at  law.  T7ie  Governor, 
use  of  Thomas,  v.  Woodworth,  254. 

Mesne  profits. 

14.  All  rents  and  profits  which  accrued  more  than  five  years  before 
the  filing  of  suggestions  claiming  mesne  profits,  are  barred  by  the  stat- 
ute  of  limitations.    Bingliouse  v.  Keener,  230. 

15.  So,  in  a  proceeding  to  recover  mesne  profits  under  the  statute,  & 
plea  that  the  cause  of  action  in  the  several  counts  mentioned  did  not 
accrue  to  the  plaintifl"  at  any  time  within  five  years  next  before  the 
commencement  of  the  suit,  was  held  good  on  demurrer.     Ibid.  230, 

Set-off  to  mesne  profits. 

16.  The  right  to  set  off"  the  value  of  improvements  placed  upon  the 
land  more  than  five  years  before  the  commencement  of  the  proceeding 
as  against  rents  and  profits,  is  barred  by  the  statute  of  limitations 
when  relied  on.  The  statute  must  operate  alike  upon  the  claims  of 
both  parties.    Ibid.  230. 

MANDAMUS. 
When  it  will  lie. 

1.  It  is  a  general  rule  that  mandamus  will  lie  to  compel  a  party  to 
do  an  act  only  when  it  is  his  duty  to  do  the  act  without  it.  And  when 
a  supervisor  of  a  town  refuses  to  do  an  act  which  in  law  and  in  fact 
ought  not  to  be  done,  he  is  in  no  respect  amenable  to  the  law  for  such 
refusal ;  nor  can  he  be  compelled  to  do  the  act  by  mandamus.  People 
ex  rel.  v.  Cline,  394. 

2.  To  compel  a  city  to  keep  its  streets  in  repair.  When  it  becomes 
the  duty  of  a  city,  by  the  terms  of  its  charter,  to  keep  its  streets  in  re- 
pair, a  writ  of  mandamus  is  an  appropriate  proceeding  to  compel  the 
city  authorities  to  act.  People  ex  rel.  Burke  et  al.  v.  Mayor  and  Gity 
Gouncil  of  the  Gity  of  Bloomington,  207. 

To  whom  to  direct  the  writ. 

3.  The  power  having  been  given  to  the  city  council,  and  the  char- 
ter providing  that  the  mayor  shall  preside  at  its  meetings,  and  in  case 
of  a  tie  in  any  vote  of  the  council,  shall  give  the  casting  vote,  such  a 
writ  is  properly  directed  to  the  mayor  and  city  council,  in  their  ofli- 
cial  capacity,  instead  of  to  the  city  of  Bloomington.    Ibid.  207. 
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MAKRIED  WOMEN. 

Contracts  of  a  married  woman. 

1.  Executing  a  note  as  seciurity  for  her  hushand.  In  an  action  against 
a  husband  and  wife,  upon  a  promissory  note  executed  by  both  of  them, 
the  wife  pleaded  in  bar  that  at  the  time  of  the  making  of  the  promises, 
etc.,  mentioned,  she  was  and  still  is  the  wife  of  her  co-defendant,  and 
that  the  note  was  given  for  hogs  bought  by  her  husband ;  that  the  debt 
was  his,  and  that  she  signed  the  note  only  as  security  for  him,  and  such 
note  was  the  only  cause  of  action,  the  court  below  sustaining  a  demur- 
rer to  the  plea:  Held,  that  the  court  erred,  the  plea  presenting  a  com- 
plete bar  as  to  the  wife.    Schmidt  et  al.  v.  Postel,  58. 

Pleading  by  a  married  woman. 

2.  Of  pleading  separately  from  the  husband.    See  PLEADING,  9. 

MASTER  AND  SERVANT. 

Whether  the  relation  exists. 

1.  As  between  the  owner  of  premises  and  a  contractor.  See  NEGLI- 
GENCE, 16. 

Acts  of  a  contractor. 

2.  Whether  employer  liable  therefor,  and  whether  a  contractor  is  a  ser 
•Bant.  A  railway  company  chartered  by  the  legislature  contracted  with 
certain  parties  to  construct  its  road  and  its  appurtenances.  These  con 
tractors,  through  their  superintendent,  hired  the  plaintiff  to  work  upon 
a  freight  house  they  were  building  for  the  company.  A  poisonous 
mixture,  in  which  corrosive  sublimate  was  an  ingredient,  was  applied 
to  the  timber  to  prevent  decay.  The  plaintiff  was  injured  by  breath- 
ing the  exhalations  of  this  substance,  and  by  handling  the  timber  to 
which  it  had  been  applied :  Held,  that  the  railway  company  was  not 
liable  to  the  plaintiff  for  the  injury  he  received,  but  that  the  contract, 
ors  wers  solely  responsible,  and  were  not,  in  this  respect,  the  servants 
of  the  company.  West  v.  St.  Louis,  Vandalia  and  Terre  Haute  Rail- 
road Co.  545. 

3.  When  the  contractors  exercise  special  powers  under  charter.  Where 
the  wrongful  act  is  done  by  contractors  or  lessees  of  a  chartered  com- 
pany in  pursuance  of  the  special  powers  and  privileges  conferred  upon 
the  company  by  its  charter,  and  but  for  such  charter  they  would  have 
no  right  to  prosecute  the  particular  business,  such  contractors  or  les- 
sees, as  to  third  parties  who  may  be  injured  by  their  acts,  will  be  re- 
garded as  the  servants  of  the  company  acting  under  its  discretion,  and 
the  company  will  be  held  liable  for  any  abuse  of  such  of  its  privileges 
by  its  contractors  or  lessees.    Ibid.  545. 
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MASTER  AND  SERVANT.    Acts  of  a  contractor.     Gontinued. 

4.  A  company  may  be  held  liable  when  the  person  doing  the  wrong- 
ful act  is  the  servant  of  the  company,  and  acting  under  its  direction ; 
and  though  such  person  is  not  a  servant  as  between  himself  and  the 
company,  but  merely  a  contractor  or  lessee,  still  he  must  be  regarded 
as  a  servant  or  agent  when  he  is  exercising  some  chartered  privilege 
or  power  of  the  company  with  its  assent,  which  he  could  not  have  ex- 
ercised independently  of  the  charter.  West  v.  St.  Louis,  Vandalia  and 
Terre  Ilaicte  Railroad  Co.  545. 

LlABIIilTY  OF  MASTER  FOR  ACTS  OF  SERVANT, 

5.  Liability  of  a  railroad  company  for  wanton  and  malicious  acts  of 
employees.  Where  the  servants  of  a  railroad  company,  while  in  the 
discharge  of  their  duties,  pervert  the  appliances  of  the  company  to 
wanton  and  malicious  purposes  to  the  injury  of  others,  the  company 
is  liable  for  such  injuries.  GMcago,  Burlington  and  Quincy  Railroad 
Co,  v.  Lickson,  151, 

Injury  to  one  servant  through  negligence  op  fellow  servant. 

6.  Liability  of  the  common  master.  If  a  servant  of  a  railroad  com- 
pany be  iujui'ed  through  the  incompetency  and  unskillfulness  of  a  fel- 
low-servant,  or  in  consequence  of  clefects  in  machinery  or  track,  and 
the  company  be  guilty  of  negligence  in  the  employment  and  retention 
of  such  agent,  or  in  the  construction  and  repair  of  its  machinery  and 
track,  it  is  liable  in  damages.  Chicago  and  Alton  Railroad  Go.  v.  Sul- 
livan, Admx.  293. 

7.  Habitual  intemperance  of  a  conductor,  under  circumstances 
bringing  knowledge  thereof  to  his  employers,  is  sufficient  to  render 
them  liable  for  injury  resulting  therefrom.     Ibid.  293. 


MEASURE  OF  DAMAGES. 
Ejecting  passengers  from  railway  car. 

1.  At  other  than  a  regular  station.  In  an  action  against  a  railroad 
conipany  for  ejecting  a  passenger  from  a  freight  train  at  a  place  other 
than  a  regular  station,  for  neglecting  to  procure  a  ticket  as  required 
by  the  regulations  of  the  company,  the  damages  to  be  recovered,  in 
case  there  are  no  circumstances  of  aggravation,  will  be  for  the  actual 
injury  or  loss  proven  to  have  been  sustained,  being  in  the  nature  of 
compensation.  Toledo,  Peoria  and  Warsaw  Railroad  Go.  v.  Patterson^ 
304. 

Vindictive  damages. 

2.  If  no  circumstances  of  aggravation  be  shown,  and  no  evil  mo- 
five  be  imputed,  then  vindictive  damages  should  not  be  given.  Ibid. 
804. 
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MEASURE  OF  DAMAGES.     Continued. ' 
"Where  one  is  employed  for  a  certain  time. 

3.  And  discliarged.  A  servant  hired  for  a  fixed  term  can  not  be  di3- 
charged  witliout  cause,  during  tlie  term,  and  may  recover  for  tlie  vphole 
term,  deducting  any  amount  obtained  for  M^ork  elsewhere,  or  which 
miglit  have  been  obtained  by  reasonable  eftbrt.  Trustees  of  Soldiers' 
Orphans^  Home  v.  Shaffer,  243. 

4.  As  to  corporations.  A  corporation  loses  its  general  power  of  re- 
moval, contained  in  its  charter,  if  it  make  a  specific  contract.  In  such 
case  it  is  bound  like  a  private  person.     Ibid.  243. 

MESNE  PROFITS.    See  EJECTMENT,  4  to  9. 


MISTAKE. 

Reforming  a  deed  therefor. 

1.  A  deed  executed  by  a  woman  while  sole,  may  be  corrected  in  a 
court  of  equity  for  a  mistake  \j^  the  description  of  the  premises  con- 
veyed, after  her  subsequent  marriage.    Evans  et  al.  v.  Aldrich  et  al.  226, 

2.  The  land  of  A  having  been  sold  under  execution  for  much  less 
than  its  value,  he,  for  a  nominal  consideration,  conveyed  the  same  by 
quit-claim  to  F,  his  brother,  to  enable  the  latter  to  redeem  and  apply 
the  proceeds  of  the  land  in  payment  of  A's  debts.  The  land  not  hav- 
ing been  redeemed,  and  a  sheriff's  deed  being  made  to  the  purchasers, 
F  procured  the  purchasers  to  convey  the  same  to  the  widow  of  A  at 
much  less  than  its  actual  value,  F  furnishing  all  the  money  for  the 
pui'pose.  F  then  prepared  a  deed  from  the  widow  to  himself,  intend- 
ing to  describe  the  same  land,  but  by  mistake  described  a  different 
tract,  and  the  widow,  executed  and  acknowledged  the  same.  F  then 
sold  and  conveyed  the  land  in  parcels  to  other  persons  for  a  full  con- 
sideration, who  took  possession  with  the  knowledge  of  the  widow  and 
improved  the  same.  The  widow  subsequently  married  and  discovered 
the  mistake,  when  she  brought  ejectment.  The  purchasers  filed  their 
bill  to  reform  her  deed  to  F,  alleging  the  mistake.  The  mistake  in  the 
description  was  shown  by  parol  testimony  of  that  fact,  and  that  she  did 
not  own  or  claim  any  other  land.  The  court  below  rendered  a  decree 
reforming  her  deed :  Held,  that  the  decree  was  correct,  there  being 
no  fraud  practiced  upon  the  widow.     Ibid.  226. 

3.  In  such  case  it  was  not  material  whether  F  properly  applied  all 
the  purchase  money  received  by  him  or  not,  as  that  was  a  matter  be- 
tween him  and  the  widow  or  the  heirs  of  A.    Ibid.  226. 
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MONEY  HAD  AND  RECEIVED. 

When  an  action  will  lie  therefor. 

The  count  for  money  had  and  received  may  be  maintained  where  the 
pkxintiff  has  a  just  and  legal  right  to  the  money  sought  to  be  recov- 
ered. It  lies  for  money  which,  equitably,  the  defendant  ought  to  re- 
fund. Board  of  Supervisors  of  Sangamon  County  v.  City  of  Spring- 
field., 66. 

MORTGAGES. 

Relation  op  mortgagor  and  mortgagee. 

1.  When  terminated.  The  mere  recovery  of  j  udgment  on  scire  facias 
to  foreclose  a  mortgage  will  not  extinguish  the  relation  of  mortgagor 
and  mortgagee.  The  money  will  still  be  due,  and  the  lien  on  the 
premises  still  remain.  Such  judgment  will  not  satisfy  or  discharge 
either  the  note  or  the  mortgage,  but  both  will  remain  in  full  force ; 
and  the  right  of  redemption  is  continued  until  one  year  after  sale  un- 
der the  judgment.    Rockwell  et  al.  v.  Servant  et  al.  424. 

Purchaser  on  FORECLOsinRE. 

2.  Of  Ms  rights  tcntil  redemption  expires.  The  purchaser  of  land 
under  execution  upon  the  foreclosure  of  a  mortgage  by  scire  facias 
has  no  legal  title  or  right  to  be  invested  with  the  legal  title  until  the 
time  allowed  for  redemption  has  expired.  He  can  not  maintain  eject- 
ment or  other  possessory  action  on  his  certificate  of  purchase.  Ibid. 
424. 

3.  When  entitled  to  a  deed.  Where  lands  were  sold  under  execution 
issued  upon  a  judgment  in  a  proceeding  to  foreclose  a  mortgage  by 
scire  facias  in  1845 :  Held,  that  the  purchaser  was  not  entitled  to  a 
deed  until  the  expiration  of  fifteen  months  from  the  date  of  the  sale, 
as  the  land  was  subject  to  redemption.     Ibid.  424. 

4.  When  purchaser  entitled  to  possession.  A  decree  on  bill  to  fore- 
close a  mortgage,  after  finding  the  amount  due,  directing  its  payment 
within  a  certain  time,  and  ordering  a  sale  of  the  premises  in  default 
of  such  payment,  further  ordered  "  that  said  purchaser  or  purchasers 
have  immediate  possession  of  said  premises  as  soon  as  the  same  is 
sold,  and  that  the  purchaser  or  purchasers  have  the  proper  writ  and 
process  issued  in  this  cause  to  put  them  in  possession  of  said  premisest 
to-wit:  a  writ  of  assistance,  and  that  they  be  put  in  possession  of  said 
premises:"  Held,i\\&t  the  award  of  immediate  possession,  and  a 
WTit  of  assistance,  was  erroneous.  The  purchaser  is  not  entitled  to 
possession  before  the  execution  of  the  master's  deed  to  him.  Myer» 
et  al,  r.  Manny  et  al.  211. 
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MORTGAGES.    Gontinued. 

PXIRCHASE  BY  MOKTGAGEE  tTNDER  JUNIOR  LIEN. 

5.  Extinguishment  of  debt  secured  hy  the  prior  lien.  When  a  sheriff, 
ou  selling  laud  upon  execution,  announces  that  the  sale  is  made  sub- 
ject to  a  prior  lien,  and  bidders  so  understand  it,  the  holder  of  the 
lien,  by  purchasing  and  forfeiting  his  title  in  default  of  redemption, 
not  only  extinguishes  his  lien  upon  the  land,  but  loses  his  remedj^  on. 
the  note  secured  by  it.    Biggins  v.  Brockman  et  ux.  316. 

6.  If,  under  such  circumstances,  he  obtains  the  property  at  far  less 
than  its  real  value,  unless  the  amount  of  his  lien  be  added  to  the  bid, 
he  ought  to  be  equitably  estopped  from  denying  that  he  purchased  the 
property  subject  to  the  prior  lien,  and  under  the  obligation  to  dis- 
charge it  as  devolved  on  other  bidders.     Ibid.  316. 

7.  The  law  will  charge  the  indebtedness  upon  the  land,  and  it  will 
be  presumed  to  have  been  discharged  as  soon  as  the  title  becomes 
vested  in  the  holder  of  the  indebtedness,  on  the  principle  that  a  party 
may  not  sue  himself  at  law  or  in  equity.     Ibid.  316. 

Chattel  mortgage. 

8.  Whether  in  fraud  of  creditors.  In  a  contest  between  the  mort- 
gagees  in  a  chattel  mortgage  and  a  creditor  of  the  mortgagor,  turning 
upon  the  validity  of  the  mortgage,  the  court  instructed  the  jury  that 
if  the  mortgage  was  made  to  hinder  and  delay  creditors,  it  was  void, 
evenithough  the  mortgagees  had  just  claims  upon  the  mortgagor :  Held, 
that  the  instruction  was  erroneous.  To  avoid  such  mortgage  both  the 
mortgagor  and  mortgagee  must  participate  in  the  fraudulent  intent. 
Herkelrath  et  al.  v.  Stookey,  486. 

MUNICIPAL  AID  TO  RAILROADS.    See  SUBSCRIPTION. 

MUNICIPAL  SUBSCRIPTION. 

To  railroads. 

Of  the  rate  of  interest  the  bonds  should  bear  in  a  particular  case^ 
See  SUBSCRIPTION,  18. 

NATURALIZATION. 

Jurisdiction  op  county  courts. 

Under  the  laws  prior  to  the  adoption  of  the  constitution  of  1870,  th& 
county  courts  of  this  State  had  no  jurisdiction  under  the  act  of  con- 
gi;ess  to  admit  persons  of  foreign  birth  to  citizenship.  Board  of  Supers 
visors  of  Knox  Gounty  et  al.  v.  Davis  et  al.  405. 
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NEGLIGENCE. 
Negligence  in  railroads. 

1.  Killing  stock.  If  an  auiinal  suddenly  leap  upon  the  track,  so 
near  in  front  of  an  engine  that  it  is  impossible  to  stop,  within  a  vil- 
lage, where  fencing  the  track  is  not  required,  and  where  cattle  are 
accustomed  to  graze,  it  is  not  negligence  on  the  part  of  the  engineer 
to  omit  to  sound  the  alarm  whistle  or  "slow"  the  train,  although  he 
may,  in  fact,  have  seen  the  animals  grazing  near  the  track  from  a  dis- 
tance of  sixty  rods.  GMcago,  Burlington  and  Quincy  Railroad  Co.  v. 
Bradfield,  220. 

2.  Neglect  of  company  to  fence  their  road  in  counties  where  domestic 
animals  are  prohibited  from  running  at  large.  The  "Act  (of  18G7,)  to 
prevent  domestic  animals  from  running  at  large  in  certain  counties," 
is  not  so  far  inconsistent  with  and  repugnant  to  the  general  railroad 
law  requiring  railroad  companies  to  fence  their  roads,  as  by  necessary' 
implication  to  repeal  the  latter,  and  where  animals  escape  from  their 
enclosure  within  such  counties,  without  the  fault  or  knowledge  of  the 
owner,  and  stray  upon  a  railroad  track  at  a  point  where  the  company 
have  failed  to  comply  with  the  law  requiring  them  to  fence,  and  are 
killed  by  collision  with  trains,  the  company  are  responsible  for  the 
damage.     Ohio  and  Mississippi  Railway  Go.  v.  Jones,  472. 

3.  The  provision  of  the  act  of  1867,  that  the  owners  of  domestic  an- 
imals shall  not  sutler  the  same  to  run  at  large,  does  not  apply  to  such 
a  case,  the  term  "  sutfer,"  as  used  in  the  act,  implying  a  permission  on 
the  part  of  the  owner.     Ibid.  472. 

4.  Injury  from  high  rate  of  speed — evidence  of — burden  of  proof. 
Where  a  railroad  company  runs  its  trains  through  the  limits  of  an  in- 
corporated city  or  village  at  a  greater  rate  of  speed  than  is  permitted 
by  the  ordinances  of  such  city  or  village,  if  any  live  stock  is  killed 
by  such  train,  the  killing,  by  the  statute,  will  be  presumed  to  have 
been  done  through  the  negligence  of  the  company;  and  in  an  action 
by  the  owner  of  the  stock,  proof  of  the  killing  and  violation  of  the 
ordinance  will  make  out  a,  prima  facie  case  of  negligence,  and  throw 
the  onus  upon  the  company  to  rebut  this  presumption  of  law.  Toledo^ 
Peoria  and  Warsaw  Railway  Co.  v.  Deacon,  91. 

5.  Escape  of  fire  from  locomotive — presumption.  Where  fire  is  com- 
municated from  a  locomotive  engine  of  a  railroad  company,  and 
thereby  destroys  the  property  of  another,  the  presumption  of  negli- 
gence on  the  part  of  those  having  the  care  and  management  of  the 
engine,  created  by  statute,  will  not  be  sufficiently  rebutted  by  proof 
that  the  engine  was,  at  the  time  of  the  injury,  provided  with  the  best 
mechanical  contrivances  to  prevent  the  escape  of  sparks,  and  that 
such   contrivances  were  in  good  order.    It  should  be  further  shown 
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that  the  engine  was  properly  managed  under  the  circumstances  sur- 
rounding the  case.     Chicago  and  Alton  Railroad  Co.  v.  Glampit,  95. 

6.  Neglect  to  sound  the  loMstle  or  ring  the  hell.  The  neglect  to  sound 
the  whistle  or  ring  the  bell  of  an  engine  is  not,  of  itself,  such  negli- 
gence as  will  justify  a  recovery  for  damage  to  property  injured  upon 
the  track.  The  injury  must  be  shown  to  be  the  result  of  the  omission 
or  neglect  of  the  duty  imposed ;  and  this  the  jury  must  determine. 
Liability,  as  for  wilful  negligence,  does  not  attach  to  the  mere  non- 
jjerformance.  Indianapolis  and  St.  Louis  Railroad  Co.  v.  Blackman, 
117. 

7.  Failure  to  ring  hell  and  sound  wJiistle  entire  distance  required. 
The  omission  of  a  railroad  company  to  ring  a  bell  or  sound  a  whistle 
for  the  whole  distance  required  by  statute  at  the  crossing  of  a  public 
highway,  by  its  trains,  being  eighty  I'ods,  will  subject  the  company  to 
the  penalty  given,  but  this  will  not  subject  it  to  liability  in  an  action 
for  damages,  unless  they  were  caused  by  reason  of  such  neglect.  Chi- 
cago and  Alton  Railroad  Co.  v.  McDaniels,  123. 

8.  General  care  and  precaution  required  of  railroads.  Railroad  cor- 
porations are  required  to  use  all  reasonable  precaution  for  the  safety 
of  the  traveling  public,  whether  in  the  construction  and  operation  of 
their  engines  and  coaches,  or  the  erection  of  their  depots,  or  the  con- 
struction of  their  tracks,  or  the  approaches  to  their  trains.  It  is  their 
duty  to  furnish  safe  and  convenient  approaches  to  their  passenger 
coaches.  In  operating  such  immense  forces,  it  is  their  duty  to  use 
them  with  care  and  due  regard  to  the  safety  of  others.  For  anj^  neglect 
in  furnishing  any  of  the  appliances  to  their  trains,  or  when  furnished, 
if  insecure  or  unsafe,  when  it  could  have  been  avoided  by  reasonable 
effort  and  precaution,  and  injury  results,  the  company  will  be  held 
liable  for  damages  resulting  therefrom.  Chicago  and  Alton  Railroad 
<Jo.  V.  Wilson,  167. 

9.  Ca/re  required  in  constructing  platform.  In  this  case  the  railroad 
company,  at  a  point  where  its  passenger  trains  passed  each  other  at 
the  time  of  the  accident,  constructed  a  platform  for  the  convenience 
of  passengers  getting  on  and  off  their  trains,  between  the  main  and  a 
switch  track,  about  100  feet  long  and  five  and  a  half  feet  in  width,  so 
that  when  the  trains  stood  side  by  side  of  each  other  there  was  between 
the  coaches  about  two  feet  two  inches  clear  space  in  the  middle  of 
the  platform,  which  was  the  only  means  provided  for  approaching  and 
leaving  the  trains.  The  plaintiff,  after  purchasing  a  ticket  for  the  train 
going  south,  with  a  friend  passed  over  the  main  track  to  the  platform 
for  the  purpose  of  getting  upon  the  train  then  approaching  on  the  side 
track,  and  whilst  either  standing  or  walking  slowly  on  the  platform, 
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waiting  for  the  passengers  to  alight,  was  struck  by  the  train  coming 
from  the  south  on  the  main  track,  and  injured.  When  struck,  his 
back  was  towards  the  approaching  train:  Held,  that  the  construction 
and  use  of  so  narrow  a  platform  at  a  point  where  trains  passed  each 
other,  one  on  each  side,  was  reckless  and  wanton  carelessness  and 
gross  negligence ;  and  that,  knowing,  as  the  engine  driver  and  conduc- 
tor did,  the  situation  of  the  platform,  it  was  a  wanton  disregard  of 
human  life  to  run  the  train  upon  the  main  track  while  persons  were 
getting  upon  and  from  the  other  train,  and  that  there  was  the  highest 
degree  of  negligence  amounting  to  wilful  injury.  Chicago  and  Alton 
Railroad  Co.  \.  Wilson,  167. 

Comparative  and  contributory  negligence. 

10.  Contributory  negligence  of  the  plaintijf  in  such  case.  The  plain- 
tiff in  such  case,  being  a  stranger  not  familiar  with  the  locality,  and 
not  aware  of  the  fact  that  the  two  trains  passed  each  other  at  the  place, 
could  not  be  said  to  be  wanting  in  care.  Knowing  the  use  of  the 
platform,  he  went  on  it  with  an  implied  assurance  that  it  was  safe,  and 
that  he  might  use  it  for  approaching  and  getting  upon  a  train  stand- 
ing there  to  receive  passengers.  Although  it  might  have  been  obvious 
to  him  that  his  situation  would  have  been  perilous  if  the  other  train 
should  move  up,  as  it  did,  on  tlie  main  track,  yet  he  was  not  bound  to 
suppose  that  sO'  reckless  a  thing  would  be  done.  He  had  a  right  to 
believe  that  the  emploj-ees  of  the  compauj- would  act  with  common 
prudence.     Ibid.  167. 

11.  In  an  action  against  a  railroad  company  to  recover  damages 
alleged  to  have  been  sustained  by  the  plaintifl"  through  the  careless, 
ness  and  negligence  of  defendant's  servants  and  agents  in  running  a 
train  of  cars  upon  their  track,  it  appeared  that  while,  in  the  night 
time,  the  plaintiflF  was  walking  on  the  track  in  a  village,  at  a  place 
where  the  same  was  so  used,  without  objection,  by  all  classes  of  per- 
sons, he  was  overtaken  and  struck  by  an  engine  without  any  headlight, 
running  at  a  high  rate  of  speed,  there  being  no  bell  rung  or  whistle 
sounded  to  indicate  the  approach  of  the  train,  and  the  plaintiff  hear- 
ing or  seeing  nothing  of  it  until  he  was  struck :  Held,  that  the  negli. 
gence  of  the  plaintiff  in  walking  on  the  track,  if  it  was  negligence, 
was  but  slight  when  compared  with  the  gross  and  criminal  negligence 
of  the  defendant  in  so  running  a  "  dark  train  "  at  a  high  rate  of  speed 
through  the  village  without  signaling  its  approach.  Indianajiolis  and 
St.  Louis  Railroad  Co.  v.  Galbreath,  436. 

12.  A  traveler  along  a  public  highway  which  crosses  the  track  of  a 
railroad,  is  held  to  the  exercise  of  proper  precaution  to  avoid  injury 
upon  the  crossing.     Chicago  and  Alton  Railroad  Co.  v.  Jacobs,  178. 
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13.  In  his  approach  to  such  crossing,  it  is  incumbent  on  him  to 
exercise  care  and  caution  by  looking  and  listening  for  any  train  that 
may  be  approaching,  so  as  to  avoid  the  danger  of  a  collision.  Chicago 
and  Alton  Railroad  Go.  v.  Jacobs,  178. 

14.  In  an  action  against  a  railroad  company  to  recover  for  injuries 
occasioned  by  the  alleged  negligence  of  the  company  in  running  its 
train,  although  the  servants  of  the  company  may  have  been  guilty  of 
negligence  contributing  to  the  injury  complained  of,  still,  if  the  plain- 
tiff  could,  by  the  exercise  of  ordinary  care  and  prudence,  have  avoided 
the  injury,  he  can  not  recover.     Ibid.  178. 

15.  In  an  action  against  a  railroad  company  by  one  of  its  servants 
to  recover  for  injuries  occasioned  by  the  negligence  of  a  fellow  ser. 
vant:  Held,  partial  or  slight  negligence  and  inattention  of  the  party 
injured  will  not  bar  recovery,  when  palpable  negligence  of  the  em- 
ployer is  proven.  Chicago  and  Alton  Railroad  Co.  v.  Sullivan,  Admx. 
293. 

As  BETWEEN  THE  OWNER  AND  A  CONTRACTOR. 

16.  Where  the  oAvner  of  a  lot  in  a  city  contracts  with  a  skillful,  re- 
liable and  competent  builder  for  the  erection  of  a  house  thereon,  in- 
cluding a  cellar  under  the  sidewalk  in  the  street,  and  surrenders  pos- 
session of  the  property  to  the  builder  for  the  purposes  of  the  work,  and 
the  work  is  not  done  under  the  direction  of  the  owner,  and  injury  en- 
sues to  a  third  person  from  the  negligence  of  the  contractor  and  not 
of  the  owner,  such  contractor  is  not  the  servant  of  the  owner,  and  he 
alone  is  liable  for  the  injury  inflicted.    Pfau  v.  Williamson,  16. 

17.  Where  the  owner  of  a  lot  contracted  with  a  competent  work- 
man for  the  erection  of  a  house  thereon,  including  the  construction 
of  a  cellar  under  the  sidewalk,  surrendering  the  possession  of  the 
ground  and  the  entire  control  of  the  work  to  the  contractor,  and  gave 
no  specific  directions  as  to  the  manner  in  which  the  contractor  should 
perform  his  work  on  the  cellar,  or  how  it  should  be  constructed,  and 
the  contractor  left  the  excavation  in  the  sidewalk  not  properly  guarded 
and  protected,  so  that  a  third  party  without  fault  on  his  part  fell  into 
the  same  and  was  injured,  and  the  owner  of  the  lot  was  compelled  to 
pay  the  same:  Held,  in  an  action  by  the  owner  against  the  contractor, 
that  if  the  injury  was  caused  by  the  negligence  of  the  latter,  hewaslia^ 
ble  to  the  owner  for  the  damages  he  had  paid  for  such  injury,  the  or- 
dinance  of  the  citj^  requiring  the  contractor  to  i^rotect  such  excava- 
tions by  fences  or  other  obstructions  around  the  same  to  prevent  iiw 
jury  to  persons  and  the  property  of  others.     Ibid.  16. 
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18.  In  a  suit  of  this  kind  the  court  below  instructed  the  jury,  "that 
if  they  believe,  from  the  evidence,  that  the  defendant  did  the  work 
which  he  contracted  to  do  for  the  plaiutifl'  in  a  skillful  and  workman- 
like manner,  and  as  he  contracted  to  do  it,  that  then  the  plaintiff  can 
not  recover  back  from  the  defendant  what  he  has  had  to  pay  on  ac- 
count of  the  injury  sustained  by  Reynolds  by  falling  into  the  excava- 
tion in  the  sidewalk,  and  they  will  find  a  verdict  for  the  defendant:" 
Eeld,  that  the  instruction  was  erroneous  as  it  wholly  ignored  the  duty 
imposed  on  the  contractor  to  guard  and  protect  the  community  against 
the  danger  of  injury  by  falling  into  the  excavation,  and  protected  the 
contractor,  no  matter  how  great  his  negligence  was,  if  he  did  the  work 
in  a  skillful  and  workmanlike  manner.     Pfau  v.  Williamson^  16. 

19.  In  the  same  case  the  court  gave  this  instruction :  "Even  if  the 
jurj'  believe,  from  the  evidence,  that  the  defendant  made  the  excava- 
tion referred  to  by  the  witnesses,  yet,  if  they  further  believe,  from  the 
evidence,  that  it  was  made  under  the  contract  ottered  in  evidence  in 
this  case,  and  by  direction  of  plaintift",  then  the  plaintiff  has  no  right 
to  recover  in  this  case,  and  they  should  find  for  defendant:"  Held, 
that  this  instruction  was  erroneous  and  calculated  to  mislead  the  jury. 
If  the  plaintiff"  had  given  specific  directions  as  to  the  manner  of  fenc- 
ing the  excavation,  which  had  been  observed,  then  the  instruction 
would  have  been  proper.     Ibid.  16. 

20.  When  a  contractor  agrees  to  erect  a  building  for  the  owner  of  a 
city  lot,  thereon,  and  make  a  cellar  extending  under  the  sidewalk  of  a 
public  street,  requiring  an  excavation,  and  receives  full  possession  of 
the  property  for  such  purpose,  and  has  the  entire  control  of  the  work 
under  the  contract  which  contains  no  directions  as  to  the  manner  of 
guarding  the  excavation,  and  the  owner  is  subjected  to  the  payment 
of  damages  on  account  of  the  negligence  of  the  contractor  in  the  man- 
ner in  which  he  leaves  such  excavation  open  and  exposed,  so  that  a 
person  without  negligence  falls  into  the  same  and  is  injured,  such  con- 
tractor will  be  held  liable  to  the  owner  to  make  good  the  damages  he 
is  compelled  to  pay  on  account  of  such  injury.     Ibid.  16. 

Who  shall  suffer  from  negligence. 

21.  If  the  negligence  of  one  influences  and  induces  an  act  whereby 
an  innocent  man  is  injured,  the  culpable  party  must  sustain  the  loss. 
Tecum  V.  Smith,  321. 

Leaving  blanks  in  a  promissory  note. 

22.  Negligence  in  the  maker,  so  that  the  amount  may  be  increased.  See 
ASSIGNMENT,  2,  3. 
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Verdict  against  the  evidence. 

1.  In  case  of  conflict  of  evidence,  this  court  will  not  disturb  the 
finding  of  the  jury  where  the  weight  of  evidence  does  not  appear  the 
other  waj^  The  jmy  and  court  below  have  better  means  of  ascertain, 
ing  the  truth  in  such  cases  from  the  appearance  of  the  witnesses,  their 
intelligence  and  manner  on  the  stand,  than  an  appellate  court,  who 
can  only  see  the  evidence  on  paper.     QUI  v.  Crosby.,  190. 

2.  A  verdict  based  upon  a  comparison  of  conflicting  testimony, 
should  not  be  disturbed  unless  the  injustice  be  manifest,  nor  will  the 
refusal  of  the  judge  to  set  aside  the  verdict  in  such  case  be  reviewed,, 
unless  it  is  apparent  that  he  acted  under  misapprehension.  Chapmaiv 
V.  Stewart,  333. 

3.  Where  the  evidence  is  contradictory  and  conflicting  as  to  whether 
a  sale  of  cattle  was  conditional  or  absolute,  so  that  it  is  impossible  to 
say  on  which  side  it  preponderates,  this  court  will  not  disturb  thefind- 
ing  of  the  jury,     Cass  et  al.  v.  Campbell,  259. 

4.  On  the  trial  for  the  assessment  of  damages  to  the  owner  of  land 
proposed  to  be  taken  for  a  road,  it  appeared  that  the  road  was  of  na 
benefit  to  the  owner ;  that  it  took  about  forty-four  hundredths  of  an 
acre  of  his  land,  which  was  worth  $100  per  acre ;  and  that  the  estab- 
lishment of  the  road  made  it  necessary  for  him  to  expend  $140  or 
more  in  building  a  fence,  besides  the  burden  of  annual  repairs.  The 
jury  assessed -his  damages  at  $40:  Held,  that  the  court  erred  in  not 
granting  a  new  trial,  the  verdict  being  against  the  preponderance  of 
the  evidence.    Schlattweiler  v.  County  of  St.  Glair,  449. 

5.  When  testimony  is  conflicting,  it  is  the  province  of  the  jury  to 
decide  upon  the  credibility  of  witnesses,  but  their  finding  ought  to  be  set 
aside  when  there  is  manifest  injustice.  Davenport  et  al.  v.  Springer 
et  al.  276. 

Excessive  damages. 

6.  Injury  on  railroad.  In  case  of  personal  injury  caused  by  gross- 
and  recldess  negligence  on  the  part  of  a  railroad  company,  in  its  na- 
ture  culpable,  and  such  as  to  authorize  punitive  damages,  when  the 
plaintiff",  in  consequence  of  the  injury,  lost  his  hand,  and  was  thereby 
rendered  incapable  of  performing  on  a  musical  instrument  necessary 
in  his  profession  as  a  teacher  of  music,  and  compelled  to  employ  au 
assistant  at  a  large  expense,  to  pursue  his  business,  and  submit  to 
greatly  reduced  income,  and  incurred  about  $1000  in  board,  physi- 
cians' bills  and  attendants,  and  was  unable  to  attend  to  business  for 
about  six  months,  a  verdict  of  $8000  was  considered  not  excessive. 
Chicago  and  Alton  Railroad  Go.  v.  Wilson,  167. 
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7.  In,  case  of  personal  insult.  At  the  close  of  the  trial  of  an  action 
of  trespass,  and  immediately  upon  the  adjournment  of  the  court  there- 
after, in  the  court  room  and  in  the  presence  of  a  large  number  of  per- 
sons, one  of  the  parties  to  the  suit  deliberately  spat  in  the  face  of  the 
other:  Held,  in  an  action  brought  by  the  injured  party  against  the 
perpetrator  of  the  act,  that  the  case  was  a  most  fit  one  for  the  award  of 
punitive  damages,  and,  it  appearing  the  defendant  was  a  weaimy  man, 
a  verdict  for  $1000  was  regarded  as  not  excessive.  Alcorn  v.  Mitchellf 
553. 

New  trials  in  ejectment. 

Urider  the  statute.    See  EJECTMENT,  10, 11. 

Granting  new  trials  at  law,  in  chanceky.   See  CHANCERY,  21. 

NOTICE. 

Notice  of  constable's  sale. 

1.  Of  its  sufficiency  in  the  matter  of  description.     See  SALES,  6. 

In  proceeding  by  attachment. 

2.  Requisites  of  notice  hy  publication.     See  ATTACHMENT,  3,  4. 

In  case  of  sale  for  taxes. 

3.  Of  the  notice  required  to  be  given  by  the  purcTiaser.  See  TAX 
TITLE,  1. 

Destruction  of  record  op  a  deed. 

4.  JSfotice  to  purchasers.    See  RECORDING  ACT,  1. 

NUNCUPATIVE  WILLS.    See  WILLS,  1  to  4, 

OFFICERS.  * 

Sheriff  out  op  office. 

1.  Of  remedies  against  him.  The  act  of  1845,  providing  a  remedy- 
by  motion  against  sherifi's  for  failing  to  pay  over  moneys  collected  by 
them,  applies  as  well  to  sheriffs  who  have  gone  out  of  ofiice  without 
paying  over  such  moneys,  as  to  those  still  remaining  in  office,  Bien'&r 
V.  Martin,  290. 

OFFICIAL  BONDS. 

Of  several  actions  thereon. 

Whether  more  than  one  judgment  may  be  obtained.    See  ACTIONS,  1. 
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PARENT  AND  CHILD. 
Liability  of  fokmek  for  traspass  of  the  latter. 

A  father  is  not,  nor  can  he  be  held  responsible  for  the  unathorized 
tresspass  of  his  minor  children.  In  that  respect  the  child  occupies  the 
same  relation  to  the  father  as  does  a  servant.    Paulin  v.  Howser,  313. 

PARTIES. 
Married  women. 

1.  Whether  should  sue  alone.  Since  the  act  of  1861,  in  a  suit  to  re- 
cover rent  under  a  lease  executed  by  a  married  woman  on  her  own  sep- 
arate property,  it  is  error  to  join  her  husband  as  plaintiff  in  the  action. 
Hayner  et  al.  v.  Smith  et  ux.  430. 

The  same  person  APPEARiNa  as  plaintiff  and  defendant. 

2.  The  rule  that  a  party  can  not  be  both  plaintiff  and  defendant  in. 
an  action — that  it  is  an  answer  to  an  action,  that  a  party  is  legally  in- 
terested on  each  side  of  the  question — ^will  operate,  although  the  party 
appears  on  one  side  in  his  personal  and  on  the  other  in  his  official  char- 
acter.   McElhanon  et  al.  v.  McElhanon,  457. 

3.  A  instituted  a  suit  in  chancery  against  B  and  obtained  an  injunc- 
tion, giving  to  B  his  bond  with  security.  Subsequently  A,  averring 
that  he  was  the  assignee  of  B  in  bankruptcy,  brought  an  action  of  debt 
on  the  bond  against  himself  and  surety  for  the  use  of  C,  and  upon  do- 
fault  of  the  defendants,  the  plaintiff's  damages  were  assessed  at  $50. 
The  declaration  was  regarded  as  insufficient  to  sustain  the  judgment 
rendered  in  the  cause,  for  the  reason  that  A  appeared  both  as  plaintiff 
and  defendant.    Ibid.  457. 

PARTITION. 

SAI.E  OF  THE  premises. 

1.  Decree  of  sale  should  require  two-thirds  of  appraised  value  to  be  bid. 
Where  a  sale  of  premises  sought  to  be  partitioned,  is  ordered,  on  the 
report  of  commissioners  that  partition  can  not  be  made  without  preju 
dice  to  the  interest  of  the  parties,  the  court  should  further  order  that 
they  shall  not  be  sold  unless  two-thirds  of  their  appraised  value  be  bid, 
or  a  greater  sum,  and  it  is  error  to  order  a  sale  without  such  provision. 
Knapp  et  al.  v.  Gass  et  al.  492. 

Duty  op  commissioners. 

2.  Report  sJiould  show  that  commissioners  viewed  the  land,  or  had  per- 
sonal knowledge.  In  a  proceeding  for  partition,  it  is  necessary  that  the 
report  of  the  commissioners  should  show  that  they  went  upon  the  land» 
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or  that  they  had  such  a  personal  knowledge  of  it  as  to  make  a  person- 
al examination  unnecessary.     Knapp  et  nl.  v.  Oass  et  al.  492. 

Dkcebk  should  find  interests  of  all  parties. 

3.  The  statute  requires  the  court,  in  decreeing  a  partition  of  lands, 
to  ascertain  and  find  in  its  decree  the  respective  interests  of  all  the 
parties.    Ibid.  492. 

Right  op  homestead. 

4.  It  seems,  where  the  premises  sought  to  be  partitioned  by  the  heirs 
were  occupied  by  the  ancestor  at  the  time  of  his  death,  as  a  homestead, 
and  such  occupation  is  continued  by  his  widow,  that  she  is  entitled  to 
homestead  therein  to  the  value  of  $1000  as  against  the  heirs  in  such, 
proceeding.     Ibid.  492. 

Homestead  mtjst  contribute  to  dower. 

5.  Where  a  widow  is  entitled  to  dower  in  premises  of  which  parti- 
tion is  sought,  and  also  to  a  homestead  right  therein,  the  latter  must 
contribute  to  the  dower  as  well  as  the  other  interests.     Ibid.  492. 


PARTNERSHIP. 

Whether  it  exists. 

1.  The  joining  of  two  or  more  persons  in  a  single  adventure,  in 
which  the  profits  are  to  be  equally  divided,  does  not  constitute  them 
co-partners  in  such  sense  as  will  oust  a  court  of  law  of  its  jurisdiction 
in  respect  thereto.    Hurley  v.  Walton,  Admr.  260. 

Op  real  estate. 

2.  As  2}(i'ftne7'sht2}  property.  Four  persons,  under  a  verbal  agree- 
ment to  go  into  partnership,  purchase  land  and  erect  a  flouring  mill 
thereon,  purchased  land  for  that  purpose,  each  paying  $750  of  the  first 
payment,  and  the  same  was  conveyed  to  them  by  their  several  names, 
so  that  each  held  the  legal  title  to  an  undivided  one-fourth.  About  two 
months  after  the  purchase,  written  articles  of  partnership  were  entered 
into,  and  the  mill  was  built,  the  cost  being  paid  by  each  as  the  work 
progressed :  Held,  that  the  land,  with  the  improvements,  was  partner- 
ship property ;  that  written  articles  were  not  necessary  to  constitute 
ihe  partnership,  and  that  it  mattered  not  whether  the  purchase  was 
made  with  a  joint  fund,  previously  formed  by  coustributions  from  each 
of  the  parties  of  a  proportional  part,  or  whether  each  one  separately 
paid  his  proportionate  part  of  the  purchase  money,  the  essential  thing 
being  whether  it  was  paid  as  partnership  money,  for  partnership  pur- 
poses.   Bopp  V.  Fox  et  al.  540. 

40 
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3.  Partnership  property  is  primarily  liable  for  the  payment  of  part- 
nership  debts,  and  the  true  and  actual  interest  of  each  partner  in  the 
partnership  stock  is  the  balance  found  to  be  due  to  him  after  the  pay- 
ment  of  all  the  partnership  debts,  and  the  adjustment  of  the  partner- 
ship account  between  him  and  his  co-partners.  In  equity,  real  estate, 
in  this  respect,  stands  on  the  same  footing,  no  matter  in  whom  the  legal 
title  may  be  vested.     Ibid.  540. 

SVant  of  notice  of  dissolution. 

4.  Rights  of  third  persons.  Partners  who  give  no  notice  of  a  disso. 
lution,  but  continue  individually  their  business  at  the  same  place,  can 
not  set  up  their  dissolution  against  one  who  deals  with  them,  suppos- 
ing them  to  be  still  in  co-partnership.    Hogden  et  al.  v.  Kief,  146. 

Op  dower  in  partnership  lands.    See  DOWER,  4, 5. 


PAYMENT. 

Whether  voluntarily. 

Where  a  party  paid  taxes  illegallj^  assessed,  and  the  only  compulsion 
arose  from  the  fact  that  his  land  was  liable  to  sale  under  a  void  judg- 
ment, which  could  pass  no  title,  it  was  held.,  that  such  payment  could 
not  be  regarded  as  made  under  duress,  and  an  action  for  money  had 
and  received  would  not  lie  against  the  county  treasurer,  to  whom  the 
taxes  were  paid,  to  recover  them  back.    Swanston  v.  Ijams,  165. 

PENAL  STATUTES. 

Actions  thereon. 

Allegations  and  proofs  necessary  to  a  recovery.  See  PLEADING 
AND  EVIDENCE,  5  to  8. 

PLACITA. 

Necessity  thereof. 

1.  Where  the  record  in  the  court  below,  as  shown  by  the  transcript- 
filed  in  this  court,  contains  no  placita  or  convening  order  of  the  court, 
so  that  it  does  not  appear  from  the  transcript  before  what  judge  the 
cause  was  tried,  or  whether  it  was  in  fact  heard  before  the  judge  who 
appears  to  have  signed  the  bill  of  exceptions,  such  defect  in  the  tran- 
scrii^t  is  ground  for  reversal.    Keller  et  al.  v.  Brickey.,  496. 

2.  The  attestation  of  the  clerk  imports  verity,  and,  the  transcrif^ 
being  certified  to  this  court  as  being  complete,  if  it  was  incomplete 
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the  appellee  should  have  obtained  leave  and  caused  a  perfect  record  to 
be  filed.    His  omission  to  do  so  is  fatal.    Keller  et  al.  v.  Brickey,4:96. 

PLEADING. 

Of  the  declaration. 

1.  In  an  action  on  the  ease  by  a  judgment  creditor  against  a  purcJiaser 
from  the  debtor.  In  an  action  by  a  judgment  creditor  against  a  person 
who  purchased  goods  and  chattels  from  the  debtor  when  the 
former  had  an  execution  lien  on  the  property,  the  purchase  being 
for  the  purpose  of  aiding  the  debtor  to  defraud  his  creditor,  and 
the  transaction  resulting  in  injury  to  the  latter:  Held,  a  count  in  a 
declaration  which  fails  to  allege  that  the  purchaser  had  knowledge  of 
the  existence  of  the  judgment  and  execution  at  the  time  of  his  pur- 
chase, is  bad  on  demurrer.    Powers  v.  Wheeler  et  al.  29. 

3.  Whether  in  trespass  a  case.  Although  the  introductory  part  of  a 
wieclaration  may  be  in  the  form  of  trespass  vi  et  armis,  yet  if  the  sole 
count  is  a  count  in  trespass  on  the  case,  the  declaration  will  be  a  decla- 
ration m  case,  and  not  in  trespass.  Toledo,  Wabash  and  Western  Rail- 
road Go.  V.  McLaughlin,  389. 

3.  In  an  action  on  an  award.  When  the  declaration  upon  an  award 
avers  that  both  parties,  with  their  attorneys,  attended  the  bearing  be- 
fore the  arbitrators  and  entered  into  the  trial,  a  plea  which  avers  a 
revocation  of  the  authority  of  the  arbitrators  before  the  hearing,  pre- 
sents no  bar  to  the  action.    Seely  v.  Pelton,  Admx.  101. 

4.  In  suit  upon  promissory  note — as  to  description  of  the  payee.  A 
party  declared  on  a  promissory  note,  as  payable  to  his  order,  by  the 
name  and  style  of  the  First  National  Bank  of  Centralia.  The  note 
read:  "We  promise  to  pay  to  the  order  of  the  First  National  Bank," 
etc.:  Held,  that,  while  it  was  extraordinary  that  the  plaintiff  should 
have  taken  a  note  payable  to  himself  by  the  name  and  style  as  above, 
a  demurrer  to  the  declaration  was  improperly  sustained,  as  such  a 
thing  was  not  impossible,  and  may  have  arisen  from  some  mistake 
susceptible  of  explanation.    Bonner  v.  Gordon  et  al.  443. 

Of  declaring  specially.  ^ 

5.  For  wrongful  dismissal  of  employee.  Where  a  servant  is  hired 
for  a  fixed  period,  and  is  discharged  without  cause,  during  the  term, 
he  has  a  right  of  action,  but  the  action  must  be  special,  and  not  for 
work  and  labor  done.  The  damages  result  from  a  breach  of  the  con- 
tract, in  consequence  of  the  wi'ougful  dismissal.  The  services  have 
never  been  performed,  and,  therefore,  indebitatus  assumpsit  can  not  be 
maintained.    Trustees  of  Soldiers'  Orphans'  Home  v.  Shaff&r,  243. 
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PLEADING.     Continued. 
Joinder  op  counts. 

'6.  Counts  for  breaches  of  a  contract  and  counts  for  rescinding  tlie 
contract  itself  can  not  be  joined  in  tlie  same  declaration,  since  in  the 
one  case  the  subsisting  obligation  of  the  contract  is  affirmed,  while  in 
the  other  the  count,  in  effect,  denies  its  existence.  Toledo,  Wahash  and 
Western  Railway  Co.  v.  Jacksonmlle  Depot  Building  Co.  308. 
Pleas. 

7.  In  action  on  an  award.  A  plea  to  a  declaration  upon  an  award, 
that  the  arbitrators  heard  and  determined  matters  not  embraced  in  the 
submission,  in  general  terms,  is  defective  in  not  stating  in  what  par" 
ticular  they  exceeded  their  jurisdiction.  This  is  necessary,  to  apprise 
the  plaintiff  what  to  meet  on  the  trial,  and  to  narrow  the  issue  to  a 
single  point.    Seely  v.  Pelton,  Admx.  101. 

8.  Where  the  declaration  upon  an  award  averred  a  submission  of 
matters  involved  in  a  suit  at  law  to  arbitration,  a  plea  that  the  arbitra- 
tors failed  to  pass  upon  and  allow  matters  embraced  in  the  sub- 
mission, is  bad  on  demurrer,  in  not  further  averring  that  the  arbitra- 
tors had  notice  of  such  matters,  or  that  the  defendant  presented  and 
offered  to  prove  them.     Ibid.  101. 

Pleading  by  a  married  woman. 

9.  8epa/)'ate  from  her  husband.  Since  the  act  of  1861,  for  the  pro- 
tection of  married  women  in  their  separate  property,  the  wife  has  the 
right  to  plead  separately  from  her  husband  when  sued  with  him. 
Schmidt  et  al.  y.  Postel,  58. 

Two  pleas  of  the  same  matter. 

10.  Practice  in  respect  tliereto.     See  PRACTICE,  5. 
Special  demurrer. 

11.  When  necessary.  Where  a  plea  of  set-off  sets  up  several  dis- 
tinct grounds  of  indebtedness,  if  any  one  of  the  causes  of  indebtedness 
is  defectively  pleaded  while  the  others  are  well  stated,  the  defect  can 
only  be  reached  by  a  special  demurrer  to  the  defective  portions  of  the 
plea.    Farmers''  and  Merchants''  Ins.  Co.  v.  Menz,  116. 

12.  Thus,  where  a  plea  of  set-ofl'  stated  an  indebtedness  from  the 
plaintiff  to  defendant,  first,  for  money  had  and  received;  second,  on 
an  account  stated ;  and  third,  upon  a  policy  of  insurance  assigned  to 
the  defendant  by  a  third  party :  Held,  that  a  general  demurrer  to  the 
plea  was  properly  overruled.     Ibid.  116. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  Of  an  alleged  variance  between  a  scire  facias  and  a  recognizance. 
"Where   a  scire  facias  on  a  forfeited  recognizance  alleged  that  the 
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principal  was  bound  to  appear  before  tlie  circuit  court,  etc.,  and  the 
recognizance  read  in  e.vidence  was  conditioned  that  lie  should  be  and 
appear  on  the  first  day  of  the  term,  but  failed  to  state  in  terms  where 
he  w^as  to  appear:  Field,  thsX  there  might  have  been  a  variance  but 
for  the  fact  that  the  recognizance  went  further,  and  required  the  at- 
tendance of  the  party  from  day  to  day  during  the  term  of  the  proper 
court.    Sheets  v.  The  People,  78. 

2.  The  writ  in  the  same  case  described  the  recognizance  as  of  the 
date  of  March  26,  1867,  and  it  was  contended  that  the  record  showed 
it  to  have  been  entered  into  on  the  13th  of  March,  1867,  and  therefore 
variant;  but  it  was  held,  that  the  figures  "13th  day"  referred  to  the 
day  of  the  term,  which  was  the  26th  of  March,  1867,  as  appeared  from 
an  inspection  of  the  whole  record.    Ibid.  78. 

8.  On  indictment  for  obstructing  highway — description  of  highway. 
In  a  prosecution  under  an  indictment  charging  the  defendant  with 
obstructing  a  public  highway,  if  a  local  description  sufficient  to 
identify  and  fix  the  precise  point  of  obstruction  is  given,  as  well  as  the 
termini  of  the  road,  the  latter  may  be  disregarded,  and  proof  of  the 
existence  of  a  road  at  the  place  of  obstruction  is  suflEicient.  Houston 
et  al.  V.  The  People,  185. 

4.  But  where  the  allegation  is  general,  charging  the  obstruction  of 
a  road  leading  from  one  place  to  another,  the  existence  of  the  road 
between  the  points  named  must  be  proved  as  a  matter  of  essential  de- 
scription.    Ibid.  185. 

5.  In  actions  under  penal  statutes.  Strict  construction  must  be 
given  to  penal  statutes.  All  facts  necessary  to  constitute  an  aflSrma- 
tive  case  in  providing  for  their  violation  must  be  set  out  and  proved. 
Waddle  et  al.  v.  Duncan,  223. 

6.  Thus,  when  the  statute  authorizes  suit  to  be  brought  by  an 
elector  of  a  town  for  obstructing  a  highway,  the  fact  that  the  party 
suing  is  an  elector  must  be  shown,  and  will  not  be  presumed.  Ibid. 
223. 

7.  A  plaintiff,  having  failed  to  show  that  he  filled  the  character  of 
an  elector  of  the  town,  made  no  title  to  the  penalty,  nor  shows  any 
right  to  sue  for  it.    Ibid.  233. 

8.  When  an  informer  is  required  to  sustain  a  particular  character, 
and  fails  to  make  it  out,  such  character  will  not  be  taken  as  admitted, 
although  no  objection  or  plea  in  abatement  is  interposed.     Ibid.  223. 

9.,  In  suit  on  promissory  note — as  to  description  of  payee.  It  was 
averred  in  a  declaration  upon  a  promissory  note,  that  the  note  was 
made   payable  to  the   plaintiff,  William  Bonner,  by  the  name  and 
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style  of  the  First  National  Bank  of  Centralia:  Held,  on  tlie  trial  the 
mere  production  of  the  note  .would  not  prove  this  averment  in  the 
declaration,  as  it  is  permitted  to  do  where"  a  note  is  declared  upon  as 
payable  to  a  plaiutifi"  by  his  proper  surname  and  the  initials  of  his 
christian  name.  The  note,  on  its  face,  raising  no  presumption  that  it 
was  paj^able  to  the  plaintiff  by  the  name  and  style  set  out  in  the  de- 
claration, that  fact  would  have  to  be  proven.  Bonner  v.  Gordon  et  al. 
443. 

10.  In  replevin — as  to  extent  of  plaintiff'' s  title.  Where  the  plaintiff 
in  an  action  of  replevin  claims  the  entire  ownership  of  the  property, 
a  recovery  can  not  be  had  upon  proof  that  he  was  the  owner  of  three- 
fourths  only  of  the  article  or  thing  replevined.    Eakin  v.  Eakin,  160. 

Evidence  under  the  common  counts. 

11.  County  order.  A  county  order,  signed  by  the  county  clerk  and 
countersigned  by  the  treasurer,  is  evidence  of  indebtedness  on  the  part 
of  the  county  issuing  the  same,  and  is,  therefore,  admissible  in  evi- 
dence under  the  common  counts.  Board  of  Supervisors  of  Clark  C ounty 
v.  Lawrence,  32. 

Special  counts  for  breach  of  contract. 

12.  Special  counts  for  breach  of  contract  must  be  sustained  by 
proof  of  the  contract.  Trustees  of  Soldiers''  Orphans'  Home  v.  Shaffer, 
243. 

Plea  not  answered — admitted. 

13.  Where  a  special  plea  alleges  facts  which  are  not  controverted 
by  replication,  such  facts  stand  as  admitted,  and  the  defendant  has  a 
right  to  avail  thereof  before  the  jury.     Lettick  v.  Honnold,  335. 

POSSESSION. 

Purchaser  at  judicial  sale. 

When  entitled  to  possession.    See  SALES,  1,  2. 

POWERS. 

Rule  of  construction. 

In  case  of  powers  of  appointment  created  by  deeds  or  last  wills, 
and  powers  introduced  in  connection  with  uses,  courts  of  equity  have 
generally  adopted  a  liberal  interpretation  of  words,  and  held  many 
executions  of  such  powers  valid  which  would  not  be  allowed  in  the 
construction  of  words  employed  in  the  ordinary  power  of  attorney  to 
-,  sell  land,  execute  a  deed,  to  make  a  contract  or  manage  any  particular 
business  with  instructions  more  or  less  specific.    In  the  latter  class, 
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the  rule  of  construction  requires  that  the  authority  be  not  extended 
beyond  that  which  is  given  in  terms,  orwhicli  is  necessary  and  proper 
for  carrying  the  authority  given  into  full  execution.  Pool  et  al.  v. 
Potter  et  al.  533. 


PRACTICE. 

Time  for  making  certain  objections. 

1.  Variance  between  affidavit  in  attachment  and  tlie  writ.  The  objec- 
tion of  a  variance  between  an  affidavit  in  attachment  and  the  writ  must 
first  be  made  in  the  court  below,  where  the  opposite  party  can  have 
his  right  of  amendment.     Zeigler  v.  Gox  et  al.  48. 

3.  Exceptions  to  answer  in  chancery  must  he  taken  in  the  court  below. 
See  CHANCERY,  6. 

Where  there  are  two  defendants. 

4.  And  one  of  them  pleads  and  the  other  does  not.  In  an  action  on  a 
contract  against  two  defendants,  where  both  were  served  with  process, 
only  one  of  them  pleaded.  Upon  issue  joined,  a  trial  was  had  before 
the  court  by  consent,  and  judgment  was  formally  rendered  against  one 
defendant  without  any  notice  of  the  other.  A  motion  for  a  new  trial 
was  then  made,  after  which  the  court  ordered  the  other  defendant  to 
be  called,  and  entered  his  default  and  assessed  the  damages  against 
him,  and  then  overruled  the  motion  for  a  new  trial  and  rendered  judg- 
ment against  both  defendants :  Held,  that  such  practice  was  irregular. 
The  default  of  the  defendant  who  had  filed  no  plea  should  have  been 
entered  before  the  rendition  of  judgment  against  his  co-defendant,  and 
then  upon  the  trial  judgment  should  have  been  entered  against  both 
in  the  first  place.  The  contract,  so  far  as  indicated  by  the  pleadings, 
being  indivisible,  the  judgment  should  have  been  against  both  defend- 
ants or  neither  of  them,  and  the  defendant  who  had  pleaded  could  not, 
b}'  such  action  of  the  court  subsequent  to  the  rendition  of  the  judgment 
against  him,  be  deprived  of  the  benefit  of  the  error  which  had  been 
committed,  and  his  motion  for  a  new  trial  should  have  been  allowed. 
Kimball  &  Ward  v.  Tanner,  519. 

AliLOWINa  FURTHER  EVIDENCE. 

5.  After  the  party  rests  his  case.  In  a  suit  upon  an  award,  after  the 
plaintiti'  had  closed,  the  defendant  asked  the  court  to  direct  the  jury 
to  find  for  defendant  as  in  case  of  a  non-suit,  because  the  evidence 
failed  to  establish  a  cause  of  action.  The  court  then  allowed  the  plain- 
tift'  to  introduce  further  material  evidence  to  the  jurj-.  It  was  held  to 
be  no  error,  but  just  and  proper,  as  its  admission  at  that  stage  of  the 
case  could  inflict  no  possible  injury  on  defendant.  Seely  v.  PeltoUt 
Admx.  101. 
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PRACTICE.     Continued. 

Two  PLEAS  OF  THE  SAME  MATTER. 

6.  Where  two  pleas  are  filed,  presenting  the  same  defense  in  sub- 
stance, on  motion,  the  court  may  require  the  defendant  to  elect  oxx 
which  he  will  proceed,  and  strike  the  other  from  the  files.  But  such 
objection  does  not  affect  their  substance  or  form,  or  render  them 
obnoxious  to  a  demurrer.    Ringhouse  v.  Keener,  230. 

Questions  of  law  and  fact.    See  JURY,  3, 4;  INSTRUCTIONS,  5, 6. 

PRACTICE  IN  THE  SUPREME  COURT. 

Briefs — their  requisites. 

1.  Where  the  briefs  of  counsel,  in  the  citation  of  cases  from  pub- 
lished reports,  fail  to  give  the  names  of  the  parties  as  required  by  rule 
28  of  the  late  revision  of  rules,  they  will  not  be  regarded  by  this  court. 
Snell  et  al.  v.  Stanley,  391. 

Error  will  not  always  reverse. 

2.  The  giving  or  refusing  of  instructions  erroneously,  M'hen  it  is- 
clear  that  the  jury  are  not  misled,  and  when  substantial  justice  has 
been  done,  will  not  justify  setting  aside  the  judgment.  Alton  and 
GMcago  Railroad  Oo.  v.  Sullivan,  Admx.  293. 

3.  In  an  action  against  a  railroad  company  to  recover  for  injuries 
to  the  plaintiff",  occasioned  by  the  alleged  negligence  of  the  defend- 
ant,  the  court,  at  the  instance  of  the  plaintiff,  instructed  the  jury 
incorrectly  in  regard  to  the  rule  of  comparative  negligence :  Held,  as 
the  evidence  showed  no  negligence  on  the  part  of  the  plaintiff  to 
compare  with  that  of  the  defendant,  the  latter  could  not  be  heard  to 
complain  of  the  erroneous  instruction.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Dickson,  151. 

4.  Admitting  improper  evidence.  The  mere  fact  that  the  testimony 
is  improperly  admitted  on  the  trial,  where  it  can  not  work  any  essen- 
tial harm  to  the  party  objecting,  is  not  such  an  error  as  to  justify  a 
reversal.     Chicago  and  Alton  Railroad  Co.  v.  Clampit,  95. 

5.  Refusal  to  allow  a  party  to  avail  of  a  plea  which  is  admitted. 
Where  a  special  plea  alleges  facts  which  are  not  controverted  by 
replication,  such  facts  stand  as  admitted,  and  the  defendant  has  a  right 
to  avail  thereof  before  the  jury;  but  a  refusal  to  permit  such  use  of 
the  plea  will  not  be  ground  for  reversal,  if  the  facts  alleged  would  not 
have  changed  the  result  of  the  trial.    Lettick  v.  Ilonnold,  335. 

"Obviating  error  bx^  agreement. 

6.  Where  there  is  error  on  the  face  of  the  record,  it  can  uot  be 
obviated  by  an  agreement  made  after  the  cause  is  submitted.    It  will 
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Obviating  eeror  by  agreement.     Continued. 

not  change  the  record,  nor  can  it  he  substituted  as  a  part  of  the  record. 
Like  any  other  agreement,  it  can  only  be  enforced  by  an  appropriate 
action  or  bill  in  equity.  It  is  not  res  adjudicata,  and,  hence,  neither 
takes  the  place  of  the  decree  nor  operates  as  an  amendment  thereof- 
Myers  et  al.  v.  Manny  et  al.  211. 

Objection  to  testimony. 

7.  Mode  of  reserving  the  objection.  It  was  urged,  on  appeal,  that  the 
court,  on  the  hearing  of  a  chancery  cause,  erred  in  not  rejecting  por- 
tions of  a  witness's  deposition,  which  was  hearsay,  but  the  part 
claimed  to  be  hearsay  was  not  pointed  out :  Held^  that  the  error  was  not 
well  assigned,  as  it  would  be  presumed  that  the  court  below  rejected 
all  of  the  deposition  which  was  not  legitimate  evidence.  Grehaum 
V.  Cordell  et  al.  23. 

8.  When  the  rejection  of  testimony  oft'cred  is  assigned  for  error, 
the  party  should  show  what  testimony  was  offered  and  rejected. 
Ibid.  23. 

Alterations  in  transcript  op  record. 

9.  Whether  they  will  be  recognized.  Where  alterations  in  the  tran- 
script of  a  record  are  noted  in  the  margin  thereof,  and  apparently  in 
a  different  handwriting  and  in  different  ink,  in  the  absence  of  some 
explanation,  or  statement  of  the  clerk  that  he  made  such  alterations, 
this  court  will  refuse  to  recognize  them.  Where  such  changes  are 
found  on  the  transcript,  to  secure  their  recognition  there  must  be  evi- 
dence that  they  were  properly  made.    Scott  et  al.  v.  The  People,  508. 

JlTDGMENT  AGAINST  TWO. 

10.  An  entire  judgment  against  two  defendants  must  be  reversed  or 
iflirmed  in  toto.  There  can  not  be  a  reversal  as  to  one  and  an  affirm- 
ance  as  to  the  other.    Kimball  &  Ward  v.  Tanner,  519. 

Judgment  in  the  Supreme  court. 

11.  On  improper  verdict  in  the  court  below.  Where  a  verdict  in  an 
action  of  debt  is  in  damages  alone,  no  judgment  can  be  rendered  upon 
it,  and  where  a  judgment  in  damages  is  rendered  in  the  court  below, 
the  supreme  court  can  not,  on  appeal,  render  a  proper  judgment  on 
such  a  verdict,  even  though  all  the  evidence  therefor  is  in  the  record. 
Ross  V.  Taylor,  215. 

Cross  errors. 

12.  Before  a  party  can  insist  upon  cross  errors,  he  must  assign 
them  upon  the  record  as  required  by  the  rule.  Pollard  v.  King  et  al. 
36. 
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Placita. 

13.    Necessity  thereof  .    See  PLACITA. 

PRESUMPTIONS. 

As  TO  JURISDICTION. 

In  sicits  by  attachment.    See  ATTACHMENTS,  1. 
PRINCIPAL  AND  AGENT.    See  AGENCY. 
PRINCIPAL  AND  SURETY.    See  SURETY. 

PROCESS. 

RtnsfNiNQ  "in  the  name  of  the  People,"  etc. 

1.  Construction  of  the  new  constitution.  Where  it  was  objected,  in  a 
civil  suit,  that  the  summons  issued  in  the  cause  was  void  because  it 
did  not  run  "In  the  name  of  the  People  of  the  State  of  Illinois,"  as 
required  by  the  constitution  of  1870,  a  writ  running  "The  People  of  the 
State  of  Illinois  to  the  sherifi'  of  Kankakee  county,"  was  held  to  be  in 
conformity  with  the  constitutional  requirement.  Knott  v.  FepperdinCf 
219. 

Waiver  of  defect  in  a  summons. 

3.  Besides,  there  was  an  appearance,  plea  of  the  general  issue  and 
a  trial,  after  which  it  was  too  late  to  make  objection  to  the  summons. 
Ibid.  219. 

Insufficient  sekvice. 

3.  Proof  in  respect  thereto.  When  there  are  several  suits  between 
the  same  parties,  it  is  not  sufficient  for  the  sheriff  to  state  to  a  defend- 
ant the  name  of  the  plaintiff,  the  sum  demanded  and  the  return  term, 
without  reading  the  writ,  after  the  defendant  has  positively  sworn,  in 
support  of  his  motion  to  set  aside  a  default,  that  he  was  not  duly 
served  and  had  no  knowledge  of  the  matters  on  which  the  suit  was 
actually  brought.     Wilclay  v.  McConnel,  Exr.  278. 

Acknowledgment  of  service. 

4.  The  record  of  a  suit  to  foreclose  a  mortgage  showed  that  a  nom- 
inal defendant  acknowledged  service  on  the  back  of  the  summons,  and 
in  the  same  writing  authorized  complainant's  solicitor  to  enter  his 
appearance,  which  was  done  on  proof  of  the  execution  of  the  acknowl- 
edgment: Held,  that  such  defendant  was  properly  in  court  and  sub- 
ject to  its  jurisdiction.    Snell  et  al.v.  Stanley,  d91. 
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PROCESS.     Continued. 
Service  of  pbocess  on  infants. 

5.    Necessity  thereof.    See  INFANTS,  1  to  4. 

PROMISSORY  NOTE. 

Negligence  of  maker. 

In  leaving  blanks  so  tTmt  amount  may  he  increased — rights  of  an  as- 
signee.   See  ASSIGNMENT,  2,  3. 

PURCHASERS. 
Purchase  by  administrator  at  his  own  sale. 

1.  What  facts  will  establish  it.  Ou  bill  by  the  heirs  to  set  aside  a 
sale  of  land  of  their  ancestor  hy  an  administrator  for  the  payment  of 
debts,  it  appeared  that  the  laud  was  struck  off  to  the  bidder  to  whom 
the  deed  was  made;  that  he  never  paid  any  part  of  the  purchase  money 
or  gave  any  security  for  its  payment ;  that  he  was  never  called  on  for 
the  amount  of  his  bid  or  any  part  of  it;  that  he  never  exercised  any  act 
of  ownership  over  it,  or  paid  any  taxes  or  received  any  rent;  that  from 
the  pretended  sale  the  administrator  received  the  rents,  paid  all  the 
taxes  and  made  various  improvements  on  the  premises:  Held,  that 
these  facts  showed  that  the  purchase  was  made  for  the  administrator, 
notwithstanding  the  testimony  of  the  purchaser  that,  to  the  best  of  his 
recollection,  there  was  no  such  agreement.    Coat  et  al.  v.  Coat  et  al.  73. 

Purchase  from  one  op  two  joint  proprietors. 

2.  Where  the  sale  is  in  fraud  of  the  rights  of  one — remedy  against  the 
purchaser.  A  and  B  were  jointly  interested  in  a  lot  of  cattle,  fed  by 
them  for  market.  A  furnished  all  the  money  for  their  purchase  and 
expenses  of  keeping,  etc.,  except  that  B  furnished  slops  from  his  dis- 
tillery. It  was  agreed  between  them  that  A  was  to  have  the  sole  con- 
trol  and  disposal  of  them,"  and  upon  sale  by  him,  was  to  retain  from  the 
proceeds  the  money  advanced  by  him  and  ten  percent  interest  on  half 
that  sum ;  otherwise,  they  were  to  share  equally  in  the  profits  and 
losses.  B,  without  the  knowledge  or  assent  of  A,  executed  a  written 
agreement  for  the  sale  of  the  cattle,  signing  his  and  A's  name  thereto: 
Held,  that  if  the  sale  was  made  to  defraud  A,  and  the  purchaser  partici- 
pated  in  the  fraudulent  design,  or  if  the  purchaser  was  notified  of  A's 
rights  at  any  time  before  the  actual  payment  of  the  price  to  B,  and  he, 
by  collusion  with  B  to  obtain  possession  of  the  cattle,  paid  B  the  full 
price,  the  purchaser,  in  either  case,  would  not  acquire  any  right  of 
possession  as  against  A,  and  that  A  could  maintain  replevin  against 
the  purchaser.     Qill  v.  Crosby,  190. 
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PURCHASERS.     Continued. 
Pdechase  from  judgment  debtor. 

3.  Wlien  in  fraud  of  the  creditor — and  of  the  remedy  of  tJie  latter.  See 
CASE,  1. 

Purchaser  on  foreclosure. 

4.  Of  his  rights.     See  MORTGAGES,  2,  3,  4. 
Purchaser  at  judicial  sales. 

5.  When  entitled  to  possession.    See  SALES,  1. 

RAILROADS. 

REGULATINa  SPEED  OF  TRAINS. 

1.  Power  of  the  legislature.  By  the  grant  of  corporate  franchises  to 
railroad  companies  to  procure  the  right  of  way  and  operate  their  trains 
by  the  power  of  steam,  the  State  does  not  deprive  itself  of  its  inherent 
power  to  enact  all  police  laws  necessary  and  proper  to  protect  the  life 
and  property  of  its  citizens.  Toledo,  Peoria  and  Warsaw  Railway  Go. 
V.  Duncan,  9L 

2.  By  such  charters,  unlimited  discretion  in  the  regulation  of  the 
speed  of  trains  is  not  conferred.  Among  the  rights  reserved,  and 
which  must  inhere  in  the  State,  is  the  power  to  regulate  the  approach- 
es to  and  the  crossing  of  public  highways,  and  the  passage  through 
cities  and  villages,  where  life  and  property  are  constantly  in  immi- 
nent danger  by  the  rapid  speed  of  railway  trains.  The  exercise  of  cor- 
porate franchises  must  yield  to  the  public  exigencies  and  the  safety  of 
the  community.     Ibid.  91. 

3.  Regulating  speed  of  trains  ty  town  ordinance.  The  corporate  author- 
ities of  the  town  of  Cuba  enacted  the  following  ordinance :  "That  it  shall 
be  unlawful  for  any  railroad  company,  by  themselves  or  their  agents 
to  run  at  a  greater  rate  of  speed  within  the  corporate  limits  of  the 
town  Cuba  than  five  miles  per  hour;"  and  provided  a  penalty  for  it» 
violation  not  less  than  $10  nor  more  than  $100:  iTeZfZ,  that  the  cor- 
porate authorities  had  the  power  under  the  statute  to  pass  the  same 
and  that  while  it  was  somewhat  informal,  its  meaning  was  plain, 
enough  to  be  easily  understood.     Ibid.  91 

General  law  of  1849. 

4.  Of  its  application  to  railroads  subsequently  incorporated.  The  op^ 
eration  of  a  law  for  regulating  "all  existing  railroad  corporations,"  ex- 
tends to  and  controls  railroads  incorporated  after,  as  well  as  before,  its 
passage,  unless  exception  is  provided  in. their  charters.  Indianapolis 
and  St.  Louis  Railroad  Go.  v.  Blackman,  117. 
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BAILROADS.    Continued. 
Passengers  on  freight  trains. 

5.  May  be  required  to  procure  tickets.  A  railroad  company  may  re- 
quire that  passengers  procure  tickets  before  riding  on  freight  trains, 
and  conductors  may  expel  from  the  cars,  at  regular  stations,  such  as 
neglect  to  comply  with  the  regulation.  Toledo,  Peoria  and  Wa/rsaw 
Railroad  Co.  v.  Patterson,  304. 

Place  of  ejecting  passengers. 

6.  Action  will  lie  and  damages  be  awarded  for  putting  off  a  pas- 
senger at  other  than  a  regular  station.     Ibid.  304. 

Pencino  railroads. 

7.  Liability  of  railroad  company  where  local  proprietors  build  a  por- 
tion of  a  fence.  In  an  action  of  debt  against  a  railroad  company, 
brought  under  the  statute  of  1869,  to  recover  the  price  of  a  fence  built 
by  the  plaintitl"  along  the  line  of  the  defendant's  right  of  waj-  where 
the  same  crossed  the  premises  of  the  plaintiff,  it  appeared  the  plain- 
tiff had  given  the  defendant  notice,  in  conformitj^  with  the  provisions 
of  the  statute,  to  build  a  certain  line  of  fence,  and  the  company  hav- 
ing  failed  to  build  any  of  the  fence  within  the  time  allowed,  the  plain- 
tiff built  one-half  of  the  same  and  brought  his  suit  for  the  price :  Held, 
that  the  failure  of  the  plaintiff  to  build  the  other  half  of  the  fence  de- 
scribed in  the  notice  did  not  affect  his  right  to  recover  for  the  portion 
he  did  build.  It  being  the  duty  of  the  company,  in  such  case,  in  the 
first  place,  to  build  the  fence,  if  they  fail  to  do  so  they  ought  to  be  re- 
quired to  pay  for  the  sauae  as  fast  as  any  considerable  portion  of  the 
work  is  completed.  Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Sie- 
berns,  Adinr.  217. 

8.  In  counties  icliere  domestic  animals  are  prohibited  fro7n  running  a4 
large.    See  NEGLIGENCE,  2,  3. 


RATIFICATION. 

As  BETWEEN  THOSE  HOLDING  JOINT  INTERESTS. 

Where  one  sells  the  property  in  fraud  of  the  rights  of  the  other — ratifi- 
cation by  the  latter  in  ignorance  of  tlie  fraud.  See  JOINT  RIGHTS 
AND  INTERESTS,  3. 

RECOGNIZANCE. 
Forfeiture. 

1.  At  ichat  term  it  may  be  taken.  It  has  been  held  that,  under  our 
Statute,  the  forfeiture  of  a  recognizance  may  be  taken  at  a  term  of 
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RECOGNIZANCE.    Forfeiture.    Continued. 

court  subsequent  to  tliat  at  which  the  prisoner  is  recognized  to  appear. 

Stokes  et  al.  v.  The  People,  489. 

Variance  in  names. 

2.  Variance  in  the  name  of  the  p^'incipal  in  the  body  of  the  recogni- 
zance, and  as  signed  by  him — pleadings  and  proofs  in  that  regard.  In  a 
proceeding  by  scire  facias  on  a  forfeited  recognizance,  the  objection 
that  the  condition  of  the  recognizance  provided  for  the  appearance  of 
"A.  M.  Stokes,"  while  the  instrument  was  signed  by  "Wesley  M.  Stokes," 
is  obviated  by  the  averment  and  proof  that  Wesley  M.  Stokes  was  de- 
scribed in  the  recognizance,  through  mistake,  as  A.  M.  Stokes,  and  that 
the  true  intent  and  meaning  of  the  recognizance  was  to  secure  the  ap- 
pearance of  Wesley  M.  Stokes.    Ibid.  489. 

When  execution  mat  be  awarded. 

3.  It  was  held,  in  the  case  of  Wheeler  v.  The  People,  39  111.  430,  that» 
on  a  scire  facias  upon  a  joint  and  several  recognizance,  where  service 
is  had  on  one  or  more  of  the  cognizors,  and  a  simple  return  of  nihil  as 
to  the  rest,  execution  way  be  awarded  against  those  served  with  pro- 
cess. But  that  case  does  not  go  to  the  extent  of  authorizing  the  award 
of  execution  without  service,  nor  is  there  any  warrant  for  such  a  judg. 
ment  until  there  is  service  of  two  nihils  as  to  those  against  whom  judg- 
ment is  rendered.    Ibid.  489. 


RECORDING  ACT. 

Notice  to  purchasers. 

1.  Destruction  of  record.  The  notice  which  the  due  recording  of  a 
deed  gives  to  all  the  world,  is  not  extinguished  or  lost  by  the  destruc- 
tion of  the  record  book ;  nor  can  one,  who  obtains  adverse  title,  be 
deemed  an  innocent  purchaser.    Ahia  et  dL  v.  Morrison  et  al.  181. 

A  BBCORDED  DEED  AS  EVIDENCE. 

3.     Wlien  the  record  itself  is  destroyed.    See  EVIDENCE,  10. 

Op  the  index  book  as  evedencb. 

3.     W7ien  the  record  of  the  deed  is  destroyed.    Same  title,  11. 

REDEMPTION. 
Foreclosure  by  scire  facias. 

Of  the  right  of  redemption.    See  MORTGAGES,  1,  2,  3. 
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REGISTRY  OF  VOTERS.    See  ELECTIONS,  7. 

REMEDIES. 

FnAUDTJIiENT  JTIDQIIENT. 

1.    Remedy  in  chancery.    See  CHANCERY,  17,  18. 

Improper  vEatDicT. 

3.     When  relieved  against  in  chancery.     See  CHANCERY,  19, 20, 21. 

Fines  belonging  to  school  fund. 

3.  Remedies  for  their  recovery  from  a  sheriff  who  has  collected  them. 
See  SCHOOLS,  3,  3. 

Against  a  sheriff  out  of  office. 

4.  Whether  remedy  continues.    See  OFFICERS,  1. 

Establishing  school  districts. 

5.  Abuse  of  di-so'etion  on  the  part  of  trustees — remedy  in  chancery. 
See  SCHOOLS,  4,  5. 

Purchase  from  judgment  debtor. 

6.  In  fraud  of  the  rights  of  the  creditor — remedy  of  the  latter.    See 

CASE,  1. 

To  RECOVER  UNDER  A  STATUTE. 

7.  As  in  the  apportionment  of  taaes  between  a  county  and  a  city.  See 
ASSUMPSIT,  1,  2. 

To  COMPEL  CITIES  TO  KEEP  STREETS  IN  BEPAIB.     SCC   MANDAMUS,  3. 

REMITTITUR. 

Too  LATE  AFTEB  THE  TERM. 

After  a  judgment  is  rendered  and  has  passed  beyond  the  control  of 
the  court,  by  its  adjournment,  it  is  too  late  to  cure  an  error  in  the 
judgment  by  a  remittitur  of  an  excess  of  damages.  Buckles  et  al.  v. 
North&m  Bank  of  Kentucky,  268. 

REPLEVIN. 
Allegations  and  proofs. 

As  to  extent  of  title.    See  PLEADING  AND  EVIDENCE,  10. 
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Must  proceed  tmoEK  one  stattjte. 

1.  A  railway  company  having  commenced  proceedings  for  con- 
demnation of  right  of  way  under  the  statute  of  1852,  must  adhere  to 
It  throughout,  and  can  not  resort  to  other  statutes.  The  rights  of 
parties  must  be  controlled  by  the  act  under  which  proceedings  are 
begun.    Peoria^  PeJcin  and  Jacksonville  Railroad  Co.  v.  La/urie,  264. 

Of  title  and  ownership. 

2.  Petition  for  condemning  right  of  way  must  designate,  and  no- 
tice must  be  given  to  all  parties  intended  to  be  included  as  owners 
and  interested  persons,  and  the  company  is  estopped  from  proving 
before  the  commissioners  that  the  party  alleged  in  its  petition  to  be 
the  owner  has  not  title.     Ibid.  264. 

3.  The  commissioners  can  not  consider  the  question  of  title,  but 
only  of  the  extent  of  damages.     Ibid.  264. 

Questions  on  appeal. 

4.  And  the  circuit  court,  on  appeal,  can  consider  only  the  questions 
decided  or  reported  upon  by  the  commissioners.    Ibid.  264. 

Rule  of  damages  and  benefits. 

5.  The  law  of  1845  permitted  the  general  benefit  received  to  be 
estimated  against  the  damages,  though  conferred  upon  other  lands  and 
in  other  ways,  while  the  law  of  1852  restricts  the  set-off  of  benefits 
against  damages  to  the  particular  tract  affected.     Ibid.  264. 

6.  A  witness  having  testified  to  the  damages  to  the  particular  tract 
of  land  touched  by  the  track,  can  not,  on  cross-examination,  be  re- 
quired to  testify  as  to  the  effect  upon  other  tracts  owned  by  the  same 
party.     Ibid.  264. 

Of  the  award  of  execution. 

7.  For  the  damages  assessed.  In  a  proceeding  to  condemn  land  for 
the  right  of  way  of  a  railroad,  under  the  act  of  1852,  it  is  error  to 
award  execution  against  the  company  for  the  damages  assessed.  St. 
Louis  and  Southeastern  Railway  Co.  v.  Lax,  523. 

BULE  IN  SHELLY'S  CASE. 
Its  application  to  a  conveyance.    See  CONVEYANCES,  1,  3. 

SALES. 

Judicial  sales. 

1.  When  purchaser  entitled  to  possession.  The  sale  of  real  estate 
under  judgments  and  decrees  is  purely  a  statutory  regulation,  and 
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purchasers  at  such  sales  acquire  only  such  rights  as  the  statute  con- 
fers.   The  purchase,  whether  at  a  sheriff's  or  master's  sale,  depends 
upon  the  same  principles.     It  is  a  purchase  on  time,  and  is  also  con- 
ditional.  The  purchaser  is  not  entitled  to  possession  until  he  receives  • 
a  deed.    Myers  et  al.  v.  Manny  et  al.  211. 

2.  So,  in  a  decree  of  foreclosure  of  a  mortgage,  it  was  held  errone- 
ous to  award  to  the  purchaser  immediate  possession.    Ibid.  211. 

8.  Sales  on  execution — power  of  the  officer  after  the  return  day.  An 
officer  making  a  levy  before  the  return  day,  may  make  sale  afterwards. 
The  completion  of  the  service  has  relation  to  the  time  when  it  com- 
menced.    WillougJibyy.  Dewey ^  246. 

4.  It  is  the  duty  of  the  officer,  when  once  he  has  made  the  levy,  no 
matter  what  becomes  of  the  execution,  to  go  on  with  the  sale,  and 
bring  the  money  into  court.    Ibid.  246. 

5.  Even  though  he  improperly  return  the  writ,  no  alias  execution 
or  writ  of  venditioni  exponas  is  necessary.    Ibid.  246. 

6.  Sufficiency  of  notice.  A  constable  levied  upon  and  sold  under 
execution  the  corn  of  defendant  in  execution,  standing  upon  the 
southeast  northwest  section  8,  town  23,  range  6.  He  posted  three 
notices  of  the  sale,  in  one  of  which  the  land  was  described  as  the 
southeast  northeast  section  8.  In  the  other  two  the  land  was  correctly 
described :  Held,  in  replevin  by  the  purchaser  of  the  corn,  that  the 
notice  of  the  sale  was  sufficient,  and  that  the  mistake  in  one  of  the 
notices  did  not  invalidate  the  sale.    Pollard  v.  King  et  al.  36. 


SCHOOLS. 
Appointment  op  superintendent. 

1.  Power  of  a  hoard  of  directors.  An  act  of  the  legislature  made  it 
the  duty  of  the  board  of  directors  of  public  schools  in  the  city  of 
Olney  to  establish  and  keep  up  a  system  of  graded  schools  in  the  city. 
The  proof  showed  that  ten  teachers  were  employed,  and  that  there 
were  over  800  pupils:  ITeW,  that  the  board,  by  necessary  implication, 
from  the  duties  imposed  upon  it,  had  authority  to  appoint  a  superin- 
tendent over  the  schools.    Spring  et  al.  v.  Wright  et  al.  90. 

Fines  payable  to  the  school  fund. 

2.  Remedy  therefoi — construction  of  acts  of  1845,  1857  and  1865. 
The  summary  remedy  by  motion,  given  by  the  act  of  1845,  for  the  re- 
covery of  certain  fines,  which  were  devoted  to  the  school  fund  by  the 
act  of  1857,  from  a  sheriff  or  coroner  who  had  collected  the  same, 
was  not  taken  away  by  the  act  of  1857  nor  by  the  act  of  1865.    The 

41— 63d  III. 
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remedy  provided  by  the  latter  act  is  cumulative  upon  both  those  pre- 
scribed by  the  former  acts.  The  party  to  whom  the  fines  are  payable 
can  pursue  either  of  the  remedies.    Sierer  v.  Martin,  290. 

3.  The  act  of  1845  applies  as  well  to  sheriffs  who  had  collected  the 
fines  and  gone  out  of  ofiice,  as  to  those  still  remaining  in  office.  Ibid. 
290. 

Establishing  school  districts. 

4.  Poioer  of  the  trustees — whether  equity  will  interpose.  The  manner 
of  laying  off  their  township  into  districts  is  left  by  the  law  to  the 
sound  discretion,  good  judgment,  and  common  sense  of  the  trustees 
elected  for  that  purpose,  and  when  honestly  exercised,  a  court  of  equity 
has  no  power  to  supervise  their  action.  Tliompson  et  al  v.  Beaver  et  al. 
353. 

5.  It  is  not  doubted,  however,  that  if  there  has  been  any  flagrant 
abuse  of  the  discretionary  power  with  which  the  trustees  are  invested, 
or  any  corrupt  conduct  in  laying  off  or  changing  districts,  so  that  the 
same  would  become  palpably  inconvenient  and  oppressive  to  the  in- 
habitants of  the  township,  equity  would  interpose  to  afford  the  re- 
quisite relief.     Ibid.  353. 

Excluding  children  from  school  houses. 

6.  Unreasonable  rules.  What  are  unreasonable  rules,  is  a  question 
of  law.  A  rule  barring  the  doors  of  school  houses  against  little 
children  coming  from  great  distances,  in  the  winter,  for  being  a  few 
minutes  tardy,  is  unreasonable  and  unlawful,  and,  in  its  practical  op- 
eration, little  less  than  wanton  cruelty.     Ibid.  358. 

Taxation  by  school  authorities. 

For  what  purpose.     See  TAXATION,  2,  3. 


SERVICE  OF  PROCESS.    See  PROCESS,  8,  4;  INFANTS,  1  to  4. 

SET-OFF. 
Effect  of  promise  to  pay  a  former  balance. 

A  person  owing  a  balance  upon  account,  and  paying  in  trade  a 
greater  sum,  is  not  estopped  from  pleading  his  set-off  by  promising 
to  pay  the  balance  first  owed  by  him.    Eodgen  et  al.  v.  Kief,  146. 

SHELLY'S  CASE,  RULE  IN. 
Its  application  to  a  conveyance.    See  CONVEYANCES,  1,  2. 
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SHERIFFS.    See  OFFICERS,  1. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  10,  11, 12. 


SPIRITUOUS  LIQUORS. 

Of  an  ordinance  in  respect  to  the  sale  thereof. 

1.  The  first  section  of  an  ordinance  prohibited  the  sale  of  liquors  in 
less  quantity  than  one  gallon,  under  which  the  defendant  was  prose- 
cuted. The  fifth  section  of  the  same  ordinance  prohibited  sales  in  less 
quantity  than  one  barrel,  and  the  defendant  contended  that  this  conflict 
rendered  the  ordinance  void  for  uncertainty.  But  it  was  held  not  ne- 
cessary to  decide  the  question,  as,  if  the  defendant  sold  in  less  quantity 
than  one  gallon,  he  was  guilty  under  either  section.  Hensoldt  v.  Town. 
of  Petersburg,  111. 

Sale  without  license 

2.  Whether  an  ordinance  is  void  because  unreasonable.  An  ordinance- 
relating  to  licenses,  and  providing  a  punishment  for  sales  of  liquor 
without  a  license,  was  assailed  on  the  ground  that  it  was  void,  for  the 
reason  that  the  license  fee  was  so  unreasonable  as  to  amount  to  a  pro- 
hibition, the  charter  conferring  power  only  to  regulate  the  traffic. 
The  defendant  not  having  oflered  to  pay  any  license,  and  having  sold 
without  trying  to  obtain  any  license,  it  was  Jield,  that  the  question 
urged  was  not  involved  in  the  case,  and  its  discussion  was  declined. 
Ibid.  141. 

* 
STATUTES. 

Evidence  op  the  passage  of  a  statute. 

1.  When  an  act  of  the  legislature  is  duly  certified  to  by  the  Secre- 
tary of  State  and  published  as  a  law  of  the  State,  the  courts  must  re- 
ceive it  as  having  been  passed  in  the  manner  required  by  the  constitu- 
tion, unless  the  contrary  is  clearly  made  to  appear.  Hensoldt  v.  Town 
of  Petersburg,  157. 

Whether  general  or  special. 

2.  Of  the  fee  law  of  1865.  The  act  of  1865  relating  to  fees  of  cer- 
tain  officers,  which  gave  increased  fees  to  fifty-one  counties,  and  allowed 
greater  fees  to  clerks  than  was  allowed  in  the  other  counties  of  the 
State,  was  a  special  law  within  the  meaning  of  the  constitutional  pro- 
vision. The  act  of  1867,  continuing  the  same  in  force  in  certain 
counties,  until  otherwise  provided,  did  not  have  the  efi"ect  to  make  the 
law  a  general  one.  Board  of  Supervisors  of  Jefferson  County  v.  Jones 
et  al.  exors.  531. 
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3.  Of  tlie  township  organization  law.  The  constitution  having  ex- 
pressly authorized  a  township  organization  law  which  might  be  oper- 
ative in  certain  counties  and  not  in  others,  such  law  is  to  be  regarded 
as  a  general  law.  Board  of  Supervisors  of  Jefferson  County  v.  Jone» 
et  al.  exors.  531. 

Constitutionality. 

4.  WJien  part  of  a  statute  may  stand.  Although  a  part  of  a  statute 
may  be  in  conflict  with  the  constitution,  and  therefore  void,  yet  the 
whole  statute  will  not  be  pronounced  void  if  the  other  provisions  are 
complete  in  themselves,  and  may  be  executed  without  regard  to  the 
obnoxious  portion.  Board  of  Supervisors  of  Knox  Co,  et  al.  v.  Davis 
et  al.  405. 

5.  Act  of  1'^%^,  providing  for  the  permanent  survey  of  land — its  con- 
stitutionality declared  in  Townsend  v.  BadcUffe  et  al.  9.  See  SUR- 
VEYORS, 1,  2,  3. 

Statutes  construed. 

6.  Insane  paupers — compensation  of  sheriff  for,  conveying  them  to  iJie 
asylum.  The  statute  construed  in  Irvin  v.  County  of  Alexander,  528. 
See  FEES  AND  SALARIES,  1. 

7.  Indictment  for  selling  liquor  without  a  license — requisites  thereof 
tinder  the  statute.  Anderson  v.  The  People,  53.  See  CRIMINAL  LAW, 
3,4. 

8.  Naked  trust — in  whom  the  legal  title — conveyance  by  the  cestui  que 
trust.  Construction  of  section  3,  chapter  24,  Revised  Statutes,  1845. 
Witham  v.  Brooner,  344.     See  TRUSTS  AND  TRUSTEES,  2,3. 

9.  Fines  collected  by  sheriff,  belonging  to  school  fund — remedy  for 
their  recovery  from  the  officer.  Construction  of  acts  of  1845,  1857  and 
1865.    Sierer  v.  Martin,  290.     See  SCHOOLS,  2,  3. 

10.  NeiD  trials  in  ejectment,  under  the  statute.  Chamberlin  et  al,  y, 
McCariy,  262.    See  EJECTMENT,  10,  11. 

11.  General  railroad  law  of  1849 — its  application  to  railroads  subse- 
quently incorporated.  India.napolis  and  St.  Louis  Bailroad  Co.  V.  Black- 
man,  117.    See  RAILROADS,  4. 

12.  Fencing  railroads  in  counties  ichere  domestic  animals  are  prohib- 
ited froin  running  ai  large.  Act  of  1867  construed  in  Ohio  and  Missis- 
sippi Railway  Co.  v.  Jones,  472.     See  NEGLIGENCE,  2,  3. 

13.  Competency  of  wit?iess  tinder  act  of  1867.  Krebaum  v.  Cordell 
etal.2B;  Biggins  v.  Brockman  et  ux.  311.     See  WITNESSES,  1,  2. 
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14.  Iliglmays — time  of  subsequent  appUcalion,  after  action  of  super- 
visors  on  appeal  from  commissioners  of  Mghicays.  Statute  construed  in 
SlwUy  V.  Commissioners  of  Ilighicai/n,  209.     See  HIGHWAYS,  1. 

15.  Opening  State  road  in  Jackson,  Perry  and  Randolph  counties,  tin- 
der  act  of  18G9 — compensation  of  commissioners.  Steele  v.  County  of 
Randolph,  4G0.    See  HIGHWAYS,  2. 

16.  Commission  of  surveyors — act  of  March  25,  1869,  construed  in 
Townsend  et  al.  v.  Radcliffe  et  al.  9.     See  SURVEYORS,  1,  2,  3. 

17.  Nuncupative  wills — the  statute  construed.  Weir  v.  Chidester  et  aL 
453.    See  WILLS,  1  to  4. 


SUBSCRIPTIOK. 

Municipal  subscription  to  stock  of  railroad. 

1.  Authority  to  hold  election.  The  charter  of  a  railroad  company  di- 
rected the  authorilies  of  a  county  to  call  an  election  when  required  so 
to  do  by  the  directors,  to  determine  whether  the  county  would  sub- 
scribe to  the  capital  stock  of  the  company,  and  provided  that  if  such 
first  election  should  result  against  subscription,  the  board  of  supervi- 
sors  should,  on  the  petition  of  200  legal  voters  of  the  county,  order 
another  vote  to  be  taken  at  any  subsequent  general  election.  Both  of 
these  elections  were  held  and  resulted  against  subscription.  The  char- 
ter was  subsequently  amended  so  that  the  petition  for  an  election 
should  be  presented  to  the  county  clerk  instead  of  the  board  of  super- 
visors,  as  was  the  case  under  the  original  charter,  and  the  clerk  was 
thereupon  required  to  give  notice  of  an  election  for  a  subscription,  as 
provided  for  in  the  original  charter.  Under  this  latter  act  an  election 
was  held,  resulting  in  a  majority  for  subscription:  Held,  on  man- 
damus to  compel  the  subscription,  that  the  election  was  authorized  un- 
der  the  amendifient  to  the  charter.  People  ex,  rel.  Pekin,  Lincoln,  and 
Decatur  Railroad  Go.  v.  Board  of  Supervisors  of  Logan  County,  374. 

2.  Lllegality  and  fraud  in  election.  In  a  proceeding  \ij  mandamus  to 
compel  the  authorities  of  a  county  to  subscribe  and  issue  bonds  to  a 
railroad  compauj',  in  pursuance  of  a  vote  of  the  people  of  the  county, 
the  return  sefup  that  the  majority  cast  at  the  election  in  favor  of  sub- 
scription was  more  than  made  up  of  illegal  votes;  that  a  majority  of 
the  legal  votes  cast  at  such  election  was  against  subscription,  and  that 
the  apparent  majority  in  the  county  was  entirely  composed  of  illegal 
and  fraudulent  votes,  cast  by  persons  who  were  not  entitled  to  vote, 
and  that  the  railroad  company,  who  were  the  relators,  before  entering 
into  liabilities  on  the  faith  of  such  vote,  had  notice  of  the  fact  that  a 
majority  of  the  legal  votes  cast  was  against  subscription:    Held.,  on 
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demurrer  to  tlie  return,  that  the  facts  stated  showed  a  defense  to  the 
proceeding;  also  that  it  was  not  necessary  to  go  into  detail  and  state 
the  reasons  why  the  votes  were  illegal  and  fraudulent.  People  exrel. 
Pekin,  Lincoln  und  Decatur  Hnilroad  Co.  v.  Board  of  Supervisors  of 
Logan  County,  374. 

3.  It  was  also  objected  that  the  election  on  the  question  of  sub- 
scription was  illegal,  for  the  reason  that  the  judges  of  the  election 
were  not  present  at  or  acted  in  holding  it  in  two  townships.  It  ap- 
pears that  other  persons  acted  as  judges,  and  it  was  not  shown  that 
any  essential  requirement  of  the  statute  was  omitted  in  their  selection 
and  qualification:  Held,  that  the  objection  was  without  force;  that 
as  the  statute  authorized  the  electors  present,  in  case  the  judges  failed 
to  attend,  to  select  others  in  their  place,  it  would  be  presumed  that 
the  acting  judges  were  legallj-  selected,  until  shown  that  they  were  in- 
truders acting  without  color  of  office,  and  e^'en  were  this  shown,  it 
seems  very  doubtful  whether  it  could  be  allowed  to  disfranchise  the 
voters  of  the  townships.     Ibid.  374. 

4.  Where  the  charter  of  a  railroad  company  authorized  the  call  of 
a  township  election  to  determine  whether  the  town  should  subscribe 
a  certain  sum  to  the  capital  stock  of  the  company  upon  the  petition  of 
ten  legal  voters  of  the  town,  and  it  appeared  that  there  were  but  ten 
names  sighed  to  such  call,  and  that  three  of  them  were  aliens  and 
not  voters,  and  that,  at  the  election  held  under  such  call,  three  votes 
were  cast  in  favoi-  of  the  subscription  by  persons  not  entitled  to  vote, 
without  which  there  was  a  majority  of  one  vote  against  the  proposi- 
tion, and  that  these  facts  were  known  to  the  railroad  company  when 
they  procured  the  supervisor  to  make  the  subscrijation  and  issue  a  i)art 
of  the  bonds  of  the  town:  Held,  on  application  for  -a,  mandamus  to 
compel  the  supervisor  to  issue  and  deliver  the  remaining  bonds,  the 
facts  being  admitted  by  demurrer  to  the  return  to  tke  writ,  that,  on  ac- 
count of  the  fraud  and  illegality  in  the  call  and  election,  and  the  sub- 
scription, the  company  was  not  entitled  to  have  the  bonds  issued  and 
delivered,  it  being  a  party  to  the  fraud.  People  ex  rel.  Peoria  and  Bock 
Lsland  Bailroad  Co.  v.  Cline.,  394. 

5.  Estoppel  to  question  election.  In  such  a  case,  the  township  is  not 
estopped  hy  the  act  of  its  officers  in  canvassing  the  votes  and  declar- 
ing the  result  in  favor  of  the  subscrij3tion,  and  making  the  subscrip- 
tion and  issuing  a  part  of  the  bonds,  to  question  the  legality  of  the  call 
or  the  result  of  the  election,  for  the  reason  that  the  company  had  no- 
tice of  the  fraud  before  it  complied  with  the  conditions  of  the  sub- 
scription or  incurred  liabilities  on  the  faith  of  it.    Ibid.  394. 
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G.  Had  tlie  bonds  been  issued  under  such  an  election  and  subscrip- 
tion, had  passed  into  the  hands  of  an  innocent  holder,  or  liad  the  sub- 
scription been  made  to  the  companj^,  and  it  had  no  notice  of  the  fraud, 
and  it  had  incurred  liability  on  the  faith  that  the  bonds  would  be  is- 
sued, it  may  be  that  the  township  would  have  been  estopped  from  im" 
peaching  the  call  or  election  for  such  fraud  or  illegality  when  called 
upon  for  its  bonds.  People  ex  rel.  Peoria  and  Rock  Idavd  Railroad  Co. 
V.  Cline,  394. 

7.  Where  a  majority  of  the  votes  cast  at  an  election  were  found,  on 
canvass,  to  be  in  favor  of  subscription,  and  on  bill  tiled  by  citizens  of 
the  county  to  enjoin  the  county  from  making  the  proposed  subscrip- 
tion, and  to  have  the  election  declared  void  on  the  ground  of  fraud 
and  illegal  votes,  and  because  a  majority  of  the  legal  votes  cast  were 
against  subscription,  the  board  of  supervisors  answered  such  bill 
through  its  solicitors,  traversing  and  denying  all  fraudulent  and  ille- 
gal voting  at  the  election,  and  averring  that  a  majority  of  the  legal 
votes  were  in  favor  of  the  subscription,  and  that  the  board  intended  to 
make  the  subscription  and  issue  bonds  therefor:  Held,  on  mandaviua 
to  compel  the  subscription,  that  the  statements  in  the  answer  not  be- 
ing sworn  to,  could  not  be  held  to  be  an  estoppel  and  conclusion  upon 
the  county.  People  ex  rel.  Pekin,,  Lincoln  and  Decatur  Railroad  Go.  v. 
Board  of  Supervisors  of  Logan  County,  374. 

8.  After  the  canvass  of  the  votes  of  a  county  election  on  the  ques- 
tion of  subscription  to  a  railroad  company,  which  was  declared  in 
favor  of  the  subscription,  the  county  authorities  remained  inactive 
until  the  company  contracted  for  the  construction  of  its  road  and  the 
payment  of  the  county  bonds  to  the  contractors,  as  a  part  of  the  con. 
sideration  for  building  the  road,  and  until  the  road  had  been  completed 
on  the  faith  of  the  proposed  subscription.  It  was  insisted  that  the 
county,  by  its  laches  in  failing  to  have  the  election  declared  void  be- 
fore liabilities  had  been  incurred  on  the  faith  of  the  vote,  had  lost  all 
right  to  raise  the  question  of  fraud  in  the  election  by  showing  that  the 
illegal  votes  cast  in  favor  of  the  subscription  were  in  excess  of  the 
majoritj'  claimed,  and  that  the  company,  before  incurring  the  liabili- 
ties, had  notice  of  the  facts :  Held,  that  the  county  was  not  precluded 
from  raising  the  question  and  making  the  defense.  This  case  distin- 
guished from  Prettyman  v.  Tazewell  County,  19  111.  406.     Ibid.  374. 

9.  In  such  a  case,  the  company  knowing  that  there  was  not  a 
majority  of  the  legal  votes  cast  in  favor  of  subscription,  thej-  knew 
there  was  no  legal  power  to  make  the  subscription,  or  to  issue  the 
bonds.  Knowing  of  the  fraud  before  they  incurred  liability,  they 
were  as  full}^  bound  by  it  as  if  they  had  participated  in  its  pcrpetrar 
lion.    Ibid.  374. 
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10.  Defense  against  subscription.  On  mandamus  to  compel  the  au- 
thorities of  a  countjf  to  make  a  subscription  to  a  railroad  company,  in 
pursuance  of  a  vote  of  a  majority  of  the  voters  at  an  election,  and  to 
issue  bonds  in  payment  thereof,  the  return  showed,  as  cause  against 
the  remedy  sought,  that  the  directors  of  the  company,  in  contracting 
for  the  building  of  the  road,  gave  to  the  contractors  too  large  a  sum: 
Held,  that  such  fact  was  no  defense,  that  the  directors  had  the  power 
to  make  contracts  binding  on  stockholders,  and  that  if  they  were 
fraudulently  made,  the  shareholders  might  have  them  rescinded  oa 
bill  in  equity,  or  perhaps  might  liave  their  remedy  at  law  against  the 
directors.  Peoiile  ex  rel.  Pekin,  Lincoln  and  Decatur  Railroad  Go.  v. 
Board  of  Supervisors  of  Logan  County,  374. 

11.  So,  the  fact  that  the  railroad  company  had  incumbered  its  road, 
or  given  a  lease  thereon,  so  as  to  lessen  the  value  of  stock,  or  issued  a 
large  amount  of  stocli  to  another  companj'-,  the  lessee  of  the  road, 
aflbrds  no .  defense  against  an  application  to  compel  a  county  to  sub- 
scribe a  sum  authorized  by  a  vote  of  its  citizens  at  a  legal  election.  If 
the  road  was  fraudulently  mortgaged  to  raise  more  means  than  was 
necessary  to  build  and  equip  it,  and  thus  misapply  a  portion  of  the 
means  obtained,  a  court  of  equity  would  afford  ample  relief  For  any 
of  the  other  wrongs  of  the  directors,  the  stoc]diolders  must  seek  the 
appropriate  remedy.     Ibid.  374. 

12.  Compelling  corporate  subscription.  It  may  be  true  that  the  leg. 
islature  has  no  constitutional  power  to  compel  a  municipal  corpora- 
tion to  incur  a  debt  agains'".  tlie  will  of  its  citizens,  but  where  the 
corporation  is  merely  authorized  by  vote  to  subscribe  in  aid  of  a  rail- 
road companj^  and  a  majority  of  its  voters  vote  in  favor  of  subscrip- 
tion, such  will  not  be  regarded  as  compelling  the  corporation  to 
create  a  debt  against  the  wishes  of  its  citizens.     Ibid.  874. 

13.  Where  the  charter  of  a  railroad  company  autliorized  a  vote  to  be 
taken  in  a  county  through  which  the  road  ran,  on  ]the  question  of  sub- 
scribing to  the  capital  stock  of  the  company,  and  in  case  a  majority 
of  the  legal  votes 'being  cast  for  subscription,  imposed  a  dutj^  upon  the 
board  of  supervisors  to  make  the  subscription  and  issue  the  bonds  of 
the  countj'-,  the  county  can  be  compelled  by  mandamus  to  make  the 
subscription  if  a  majoritj^  of  the  legal  votes  at  an  election  conducted 
according  to  law  was  in  favor  of  subscription.  In  such  case,  the  board 
of  sui^ervisors  have  no  discretion.     Ibid.  374. 

14.  Effect  of  new  constitution  on  vote  for  corporate  subscription.  Un- 
der the  constitution  of  1870,  corporate  subscriptions  to  the  capital 
stock  of  railroad  companies  may  be  made,  where  the  same  has  been 
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authorized  by  a  vote  of  the  people  of  the  municipality,  before  the 
adoption  of  the  constitution.  People  ex  rel.  Pekin,  Lincoln  and  De- 
catur Railroad  Go.  v.  Board  of  Supervisors  of  Logan  County,  374. 

15.  Power  of  board  of  supervisors  to  bind  counti/.  A  board  of  super- 
visors, as  a  general  rule,  subject  it  may  be  to  some  exceptions,  caa 
only  bind  the  county  within  and  to  the  limit  of  their  powers.  They 
can  not  bind  their  county  by  subscription  or  other  admission  to  issue 
bonds,  unless  authorized  by  law.  And  if  there  was  fraud  and  illegality 
in  the  election  resulting  in  a  vote  for  subscription,  the  board  of  super- 
visors have  no  power  to  validate  such  election  by  their  acts  and  admis. 
sions,  as  a  general  rule.     Ibid.  374. 

16.  The  board  of  supervisors  have  no  power  to  subscribe  on  behalf 
of  their  county  to  the  capital  stock  of  a  railroad  company,  except  it  is 
conferred  by  a  vote  of  a  majority  of  the  citizens  of  the  county  legally 
qualified  to  vote  at  an  election  held  substantially  in  conformity  to 
law.  And  where  it  is  admitted  by  the  pleadings  that  there  was  not 
a  majority  of  the  legal  votes  cast  at  the  election  in  favor  of  subscrip- 
tion, the  board  of  supervisors  can  neither  make  a  valid  subscription 
nor  make  statements,  or  pass  resolutions  to  bind  their  county.  Ibid. 
374. 

17.  No  registry  used.  Where,  at  a  county  election  to  determine 
whether  the  county  would  subscribe  a  certain  sum  to  the  capital  stock 
of  a  railroad  company,  the  regular  judges  of  election  in  two  townships 
failed  to  attend  and  act,  and  those  who  were  selected  and  acted  in 
their  places  failed  to  use  the  registry  of  voters:  Held,  that  the  care, 
lessness  or  fraud  of  the  acting  judges  in  not  using  the  registry  list 
could  not  be  held  to  deprive  the  electors  of  their  right  of  suffrage,  and 
such  neglect  of  duty  alone  did  not  invalidate  the  election,  it  not  being 
shown  that  any  illegal  votes  were  cast  in  consequence  thereof.  Ibid. 
374. 

18.  Of  the  rate  of  interest  the  bonds  sliould  bear,  in  a  particular  case. 
The  charter  of  a  railroad  companj-,  authorizing  municipal  subscrip- 
tions to  its  capital  stock,  provided  that  if  a  vote  of  the  people  of  the 
municipality  to  whom  the  question  should  be  submitted  should  result 
in  favor  of  subscription,  the  proper  authorities  should  issue  bonds 
therefoi",  "drawing  interest  at  the  rate  of  ten  per  cent  per  annum." 
The  preceding  portion  of  the  same  section,  providing  for  the  submis- 
sion of  the  question  of  subscription  to  the  legal  voters,  contemplated 
that  the  propositions  submitted  to  the  people  should  specify  the  rate 
of  interest  the  bonds  should  bear:  Held,  that  while,  if  the  propo- 
sitions submitted  to  a  vote  should  specify  a  certain  rate  of  interest,  the 
authorities  would  have  no  power  to  issue  bonds  bearing  a  difterent 
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rate,  yet,  where  the  propositions  submitted  the  question  of  subscrib- 
iug  stock  and  issuing  bonds  therefor  to  bear  not  to  exceed  ten  per 
cent  interest,  the  action  of  the  voters  giving  the  required  authority- 
should  be  construed  as  an  assent  to  the  subscription  of  stock,  to  be 
i;)aid  for  in  bonds  bearing  the  rate  of  interest  prescribed  bj^  the  act — 
ten  per  cent.  The  People  ex  rel.  v.  Board  of  Supervisors  of  Ford  County, 
142. 

SURETY 
Principal  and  surety. 

1.  Proof  of  request  hy  the  former.  In  an  action  by  a  suret}^,  in  an 
appeal  bond,  against  his  principal,  to  recover  for  money  paid  by  the 
plaintiff  for  the  use  of  the  defendant,  proof  of  the  fact  that  the  princi- 
pal appeared  in  the  appellate  court  and  defended  the  suit  in  M'hich 
the  bond  was  given,  will  justify  the  inference  that  the  surety  signed 
the  bond  at  the  request  of  the  principal.    Snell  v.  Warner,  176. 

Release  of  surety. 

2.  On  an  agreement  between  the  creditor  and  principal.  The  liability 
of  the  surety  can  not  survive  that  of  his  principal,  unless  by  his  own 
agreement.    Trotter  v.  Strong,  272. 

3.  An  agreement  by  the  creditor  with  the  principal  debtor  not  to 
sue,  or  that,  on  part  payment,  he  will  not  sue  him  for  the  remainder, 
if  without  the  consent  of  the  surety,  discharges  him.    Ibid.  272. 

4.  As  the  securitjr  has  right  to  repayment  from  his  principal  after 
payment  of  a  judgment  to  his  use,  he  is  discharged  by  the  release  of 
his  principal,  in  the  same  manner  as  before  judgment.     Ibid.  272. 

Remedy  of  sttrety  against  his  princital. 

5.  A  security  may  recover  money  paid  to  the  use  of  his  principal, 
but  if  the  principal  be  already  discharged,  and  owe  nothing,  such  jjay 
ment  is  not  to  his  use,  and  the  security  has  no  remedy.     Ibid.  272. 


SURVEYORS. 

Commission  op  suhveyors. 

1.  Under  act  of  1869 — how  far  their  acts  final.  A  commission  ap- 
pointed under  section  2  of  the  "Act  to  provide  for  the  permanent  sur- 
vey of  lands,"  of  March  25,  1869,  may  examine  witnesses  under  oath 
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and  report  their  finding  to  the  court,  but  their  report  is  not  binding 
on  parties  as  to  disputed  boundaries.  Townsend  et  nl.  v.  Raddiffe 
et  al.  9. 

2.  It  is  only  the  approving  order  of  the  court,  upon  tlie  hearing 
of  parties  and  formal  trial,  that  can  give  effect  to  the  report  and  con- 
clude the  rights  of  those  having  interest.     Ibid.  9. 

3.  The  rights  of  parties  to  trial  by  court  and  jury  according  to  the 
usual  course  of  law,  being  secure,  the  act  in  question  is  not  uncon- 
stitutional.    Ibid.  9. 

SWAMP  AND  OVERFLOWED  LANDS. 
Of  the  title  before  patent  issued. 

1.  The  act  of  Congress  of  Sept.  20,  1850,  granting  swamp  and  over- 
flowed lauds  to  the  States  in  which  they  lie,  does  not  create  a  title  in 
presenti,  the  fee  simple  remaining  in  the  Unfted  States  until  patent  is 
issued.  The  laws  of  March  2,  1855,  and  March  3,  1857,  show  such  to 
be  the  clear  intention  of  Congress.     Graatham  v.  Atkins,  359. 

Right  op  private  entry.  • 

2.  Before  patent  issued.  The  right  of  private  entry  continued  until 
the  actual  issue  of  patent  to  the  State,  notwithstanding  the  land  in 
controversy  had  been  reported  and  confirmed  as  swamp  land  enuring 
to  the  State.     Ibid.  359. 


TAXATION. 

I^axation  by  municipal  corporations. 

1.  Constitutional  limiUdion.  Section  5  of  article  9  of  the  constitu- 
tion of  1848  is  a  limitation  upon  the  legislative  power,  and  confines 
the  grant  of  the  right  of  taxation  to  corporate  authorities  and  for  cor- 
porate purposes.     Trustees  of  Schools  v.  The  People  ex  rel.  299. 

2.  By  school  trustees— for  lohdt  purpose.  Trustees  of  school  districts 
are  not  known  to  the  constitution  as  municipal  corporations  which 
may  be  vested  with  power  to  collect  taxes.     Ibid.  299. 

3.  Though  the  legislature  might  confer  upon  the  authorities  of 
school  districts  power  to  assess  and  collect  taxes  for  the  purposes  of 
instruction,  it  liad  none  to  authorize  such  taxation  for  entirely  differ- 
ent purposes — such  as  the  construction  of  railroads.     Ibid.  298. 

4.  For  what  purposes,  gejierall)/.  The  act  of  levying  and  collecting 
a  tax  by  a  municipal  corporation  must  have  legitimate  relation  to,  and 
grow  out  of  the  purpose  for  which  the  corporation  is  created.  Ibid. 
^99. 
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5.  Apportionment  of  county  taxes  hetween  county  and  city.  Sec.  5  of 
Art.  9  of  the  Constitution  of  1848,  requiring  that  taxes  levied  by  coun- 
ties, cities,  etc.,  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same,  is  not  contra- 
vened hj  a  statute  requiring  a  division  and  apportionment  of  county 
taxes  when  collected  between  the  county  and  a  city,  and  this,  though 
the  apportionment  should  unjustly  discriminate  against  the  county. 
Board  of  Supervisors  of  Sangamon  County  v.  City  of  Springfield,  66. 

What  is  a  sufficient  apportionment. 

6.  Where  an  act  of  the  legislature  directed  the  county  judge  and 
the  mayor  of  a  city  to  apportion  the  county  taxes  between  the  county 
and  a  city  upon  a  certain  basis,  which  was  done,  it  was  held,  in  an  ac- 
tion by  the  city  to  recover  its  proportion  of  such  taxes,  that  there  was 
no  necessity  for  an  annual  action  to  apportion  for  each  year ;  and  that 
the  mere  neglect  of  the  city  to  obtain  its  portion  for  one  or  more  years 
did  not  bar  its  claim  for  such  years.    Ibid.  66. 

County  revenue. 

7.  Legislative  control  thereof.    See  COUNTIES,  1,  3. 

TAX  TITLE. 

Notice  to  the  partt  in  whose  name  assessed. 

Necessity  thereof.  A  tax  deed  executed  in  the  year  1864  without  the 
written  notice  served  upon  the  party  to  whom  the  land  was  assessed, 
who  resided  in  the  count}^  where  the  land  was  situate,  as  was  required 
by  the  constitution  and  statute,  was  regarded  as  void  and  inoperative 
to  convey  title,  and  this  even  though  the  party  in  whose  name  the  land 
was  assessed  never  had  or  claimed  any  interest  in  the  premises,  and  the 
same  were  vacant  and  unoccupied,  and  though  the  grantee  in  the  deed 
had  caused  to  be  inserted  in  a  newspaper  published  in  the  county, 
three  several  times,  the  last  insertion  three  months  before  the  time  of 
redemption  expired,  a  notice  stating  the  time  when  he  purchased,  with 
a  correct  description  of  the  land  and  the  time  when  the  redemptioa 
would  expire.    Barnard  v.  Hoyt,  341. 

TERMS  OP  COURT. 

Judicial  notice. 

The  regular  terms  of  circuit  courts  being  fixed  by  law,  judicial  no- 
tice will  be  taken  thereof  in  ascertaining  whether  an  act  be  done  ia 
term  time  or  vacation.  Buckles  et  al.  v.  Northern  Bank  of  Kentucky^ 
268. 
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Defense  op  suits. 

1.  Duty  of  supervifior.  The  supervisor  occupies  the  position  of  a 
qualified  chief  executive  officer  of  his  town,  and  wlien  called  upon  as 
such  officer  to  issue  the  bonds  of  the  town,  under  an  alleged  election, 
and  subscription  to  a  railroad  company,  he  has  the  right  to  controvert 
the  legality  of  the  demand  and  call  for  a  judicial  determination  of 
the  matter.  He  is  the  only  person  whose  duty  it  is,  by  law,  to  attend 
to  the  defense  of  suits  against  his  town.  The  supervisor,  and  the  du- 
ties  cast  upon  him,  constitute  the  only  barrier  between  the  unjust 
claimant  and  the  tax  payers  of  the  town.  He  has  no  authority  to  com- 
promise a  claim  against  his  town  on  his  own  motion.  People  ex  rel.  v. 
C'line,  394. 

Town  clerk. 

2.  Of  his  poioers  and  duty.  The  town  clerk  has  no  such  duties,  his 
being  of  a  ministerial  character,  and  it  seems  that,  when  the  supervi- 
sor,  under  an  election,  makes  a  subscription  to  a  railroad  and  executes 
the  bonds  of  the  town  in  pursuance  thereof,  the  town  clerk  has  no 
authority  to  question  the  legality  of  the  act  or  refuse  to  countersign 
them  and  make  a  record  thereof,  it  not  being  his  duty  to  defend  the 
interests  of  his  town.     Ibid.  394. 


TOWN  PLAT. 

Of  its  sufficiency  as  evidence.    See  EVIDENCE,  13. 

TRUSTS  AND  TRUSTEES. 

When  a  trust  exists. 

1,  As  between  a  purchaser  pendeyite  lite  and  the  real  oioiier.  Where 
-land  was  purchased  with  the  money  of  a  wife  by  her  husband,  he 
taking  a  deed  in  his  own  name  with  the  agreement  and  understanding 
that  the  title  would  be  vested  in  the  wife,  who  paid  all  the  taxes  there- 
on for  ten  years,  supposing  the  deed  to  be  in  her  name,  and  the  hus- 
band made  a  deed  of  the  land  to  a  brother,  without  any  consideration 
whatever,  and  had  the  same  recorded,  but  the  same  was  never  deliv. 
ered  to  or  accepted  by  the  brother,  who  refused  to  convey  to  the  wife, 
but  after  suit  by  the  husband  and  wife  to  compel  him  to  convey  to  the 
latter,  convej^ed  the  land  to  a  stranger,  who  paid  nothing  therefor: 
Held,  on  amended  bill  making  such  grantee  a  party,  that  he  held  the 
land  as  trustee  for  the  wife,  and  a  decree  requiring  a  conveyance  to 
her  was  affirmed.    Krebaum  v.  Cordell  ei  al.  28. 
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Effect  of  a  naked  trust. 

2.  In  wliom  the  legal  title.  Under  the  operation  of  section  3,  chap, 
ter  24,  Rev.  Stat.  1845,  a  conveyance  in  trust,  or  to  the  use  of  any  per. 
son,  which  requires  no  duties,  prescribes  the  execution  of  no  trust,  but 
leaves  the  trustee  only  a  passive  title,  carries  to  the  cestui  que  trust 
lawful  seizin,  estate  and  possession.     Witham  v.  Brooner,  344. 

3.  In  such  case,  there  is  not  a  mere  equitable  title,  but  an  actual 
seizin  and  possession  in  fact — not  only  a  right  of  entry,  but  an  actual 
estate.     Ibid.  344. 

Conveyance  by  cestui  que  trust. 

4.  The  cestui  que  trust  may,  consequently,  convey  the  estatie  by  deed 
without  the  intervention  of  his  trustee.    Ibid.  344. 

Of  a  bond  given  by  a  trustee. 

5.  Whether  sufficient  under  cm  agreement  concerning  his  appointment. 
Eight  persons,  the  widow  and  heirs  at  law  of  a  deceased  person,  for 
the  management,  settlement  and  division  of  the  estate  between  them- 
selves, entered  into  a  written  agreement  for  the  appointment  of  a  trus. 
tee  for  that  purpose,  who  was  to  be  appointed  by  the  circuit  judge,  in 
case  the  parties  could  not  agree,  and  who  was  to  "enter  into  good  and 
sufficient  bond  to  be  approved  by  the  judge,"  for  the  faithful  perform- 
ance of  his  duties  as  such  trustee.  The  agreement  further  recited: 
"said  bond  shall  be  made  payable  to  the  parties  to  this  agreement  for 
the  use  of  all  parties  interested  in  the  provisions  of  this  agreement." 
The  parties  not  agreeing,  the  judge  appointed  one  P,  who  gave  bond 
payable  jointly  to  all  the  parties  except  one,  whose  name  was  omitted, 
and  four  of  the  sureties  in  the  bond  were  married  women,  and  also 
obligees:  Held,  on  bill  by  a  portion  of  the  parties  to  enjoin  the  trus- 
tee  from  selling  real  estate,  that  the  bond  was  not  "sufBcient"  within 
the  meaning  of  the  agreement;  that  the  same  should  have  been  several 
in  its  terms  to  each  obligee ;  that  it  should  have  been  such  as  might 
be  enforced  in  a  court  of  law,  which  could  not  be  when  a  part  of  the 
obligees  were  also  obligors;  and,  that  the  trustee,  not  having  com- 
plied with  the  terms  of  the  agreement  under  which  he  was  appointed, 
was  not  qualified  to  act.    Pool  et  al.  v.  Potter  et  al.  533. 

Jurisdiction  in  chancery. 

6.  To  enjoin  such  trustee.  In  such  a  case,  a  court  of  equity  has  ju- 
risdiction to  enjoin  the  supposed  trustee  from  acting.  The  judge,  in 
making  the  appointment  and  approving  the  bond,  exercised  no  judi- 
cial powerj  but  acted  simply  as  the  agent  of  the  parties,  deriving  all 
his  authority  from  their  agreement ;  and  having  exercised  the  power 
once,  it  was  very  doubtful  if  his  power  was  not  exhausted  except  when 
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called  upon  judicially.  This  being  so,  the  parties  aggrieved  had  no 
adequate  remedy  except  in  a  court  of  equity.  Pool  et  al.  v.  Potter  et  al. 
533. 

Limitation  as  to  trusts.    See  LIMITATIONS,  13. 


UNITED  STATES  LAND  TITLES. 

Conflicting  patents. 

1.  And  Jierein,  of  tTie  power  to  cancel  a  patent.  The  oldest  patent  car- 
ries the  title  in  fee  simple,  and  leaves  nothing  upon  which  the  second 
patent  can  operate.     Grantham  v.  Atkins,  359. 

2.  It  follows  that  the  commissioner  of  the  general  land  office  has 
not  the  power  to  order  the  cancellation  of  a  prior  patent.    Ibid.  359. 

Who  mat  question  a  patent. 

8.  A  third  party  can  not,  in  a  collateral  issue,  attack  the  validity  of 
a  patent  properly  issued.    Ibid.  359. 

Government  surveys  of  lands. 

4.  How  fm  they  control  as  to  title.  See  GOVERNMENT  SUR- 
VEYS OF  LANDS. 


VARIANCE. 

Between  writ  and  declaration. 

1.  In  what  manner  availed  of.  A  variance  between  the  writ  and  de- 
claration, as  where  the  writ  is  in  trespass  and  the  declaration  in  case, 
can  not  be  taken  advantage  of  on  motion  in  arrest  of  judgment,  but 
only  by  plea  in  abatement  or  motion  in  apt  time.  Toledo,  Wabash  a)id 
Western  Railway  Co.  v.  McLaughlin,  389. 

Vablajice  as  to  names. 

2.  Allegations  and  proofs  in  that  rega/rd.  See  RECOGNIZANCE,  2. 

VENDOR  AND  PURCHASER. 

Purchase  money — failure  of  title. 

1.  A  purchaser  of  land,  receiving  a  deed  with  covenants  of  title, 
and  giving  his  promissory  notes  therefor,  can  not  avoid  their  payment 
on  the  ground  that  the  vendor  had  no  title,  the  possession  of  the  ven- 
dee having  remained  undisturbed,  and  the  paramount  title  not  having 
been  asserted.    Buckles  et  al.  v.  Northern  Bank  of  Kentucky,  268. 
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Right  to  possession. 

2.  In  case  of  a  sale  on  time.  Where  real  estate  is  purchased  on 
time,  the  purchaser  has  no  legal  right  to  possession  before  he  receives 
a  conveyance,  unless  he  is  admitted  to  it  by  the  vendor.  The  right  to 
possession  always  follows  the  legal  title,  unless  given  by  the  owner 
under  an  agreement.     Myers  et  av.  v.  Manny  et  al.  211. 

Specific  PERFORMAifCE.    See  CHANCERY,  10,  11, 12. 

FORFEITURE. 

For  nonpayment  within  the  time  stipulated.  See  FORFEITURE, 
1,  2. 

VENDOR'S  LIEN.    See  LIENS,  1,  2. 

VERDICT. 

Of  its  form. 

I7i  an  action  of  debt.    See  DEBT,  1. 

VOID  AND  VOIDABLE. 

Contracts  between  husband  and  wife. 

Void,  not  merely  voidable.    See  HUSBAND  AND  WIFE,  1. 

VOLUNTARY  CONVEYANCE. 

Upon  whom  binding. 

1.  In  the  absence  of  intention  to  defraud  creditors,  a  voluntary  bill 
of  sale  of  personal  property  is  binding  as  well  upon  the  representa- 
tives of  the  person  making  it,  after  his  death,  as  upon  himself  in  his 
lifetime.    Harmon  v.  Harmon,  Admx.  512. 

WAIVER. 

Defect  in  a  summons. 

Waived  by  appearance,  plea  and  a  trial.    See  PROCESS. 

Waiver  of  vendor's  lien.    See  LIENS,  1. 

WIDOW. 

Allowance  op  specific  articles. 

1.  Election  to  take  other  property  in  lieu  of  specific  articles  allowed 
her.    In  this  case  the  specitic  property  given  by  the  statute  to  the 
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widow  of  a  deceased  person  was  regularly  appraised,  together  with. 
the  other  property  of  the  estate,  and  she  executed  a  written  relinquish- 
ment as  to  such  allowance  and  elected  to  take  other  property,  equal  in 
value  thereto,  at  its  appraised  value,  which  she  received.  After  the 
sale  of  the  property  relinquished  she  sued  the  administrator  for  a 
larger  allowance,  and  recovered :  Ileld,  that  there  was  no  basis  in  law 
for  the  recovery,  the  proceeding  under  which  the  personal  property  was 
was  set  apart  to  the  widow  being  regular,  and  the  evidence  failing  to 
impeach  the  conduct  of  the  appraisers  or  administrator  for  fraud,  and 
that  she  was  concluded  by  her  election.  Telford  et  al.  Admrs.  v.  Boggs^ 
498. 


WILLS. 

NCWCUTATrVB  "WXLL8. 

1.  Construction  of  the  statute  in  regard  to  what  constitutes  a  compU- 
ance  therewith.  A  literal  compliance  with  the  statute  in  regard  to 
nuncupative  wills,  will  not  be  required  in  eveiy  instance ;  but  the  law, 
in  no  case,  will  dispense  with  a  substantial  compliance  in  order  to  the 
validity  of  such  wills.     Weir  v.  Chidester  et  al.  453. 

2.  It  is  not  necessary  that  the  testator  should  have  used  the  exact 
words  of  the  statute,  but  any  words  that  express  a  clear  intention  to 
give  the  estate  to  a  certain  person,  will  be  sufficient  to  pass  the  prop- 
erty.    Ibid.  453. 

3.  Nor  is  it  necessary  that  the  testator  should  call  upon  the  persona 
present,  by  name,  to  become  witnesses  to  his  will.  Any  form  of  ex 
pression,  however  imperfectly  uttered,  so  that  it  conveys  to  the  minds 
of  those  to  whom  it  is  addressed  the  idea  that  he  desires  them  or 
some  of  them  to  bear  witness  to  the  disposition  he  is  making  of  hia 
property,  will  be  deemed  a  compliance  with  the  statute  in  that  regard. 
Ibid.  453. 

4.  WTieth^  personalty  devised  thereby  is  subject  to  the  payment  of 
debts.  A  testator,  by  a  nuncupative  will,  which  was  reduced  to  writ- 
ing  and  probated  as  required  by  the  statute,  bequeathed  his  personal 
property  to  a  person  named.  The  deceased  died  seized  of  unincum. 
bered  real  estate  sufficient  to  pay  his  debts,  of  which  he  made  no  de- 
vise: Held,  that  the  legatee  in  the  will  took  the  personalty  as  an 
absolute  conveyance  discharged  from  the  payment  of  the  debts. 
Where  there  is  a  bequest  of  the  personalty,  and  realty  remains,  of 
which  there  is  no  devise,  creditors  of  the  estate  must  first  resort  to 
sQch  realty.    McGullom  v.  Chidester,  477. 
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WITNESS. 

Competency. 

1.  Under  act  of  1867.  Where  land  was  purchased  with  the  money 
of  the  wife,  but  the  deed  taken  to  the  husband  with  the  agreement  that 
the  title  should  be  vested  in  the  wife,  who  paid  taxes  on  the  land  for 
a  number  of  years  under  the  belief  that  the  deed  was  in  her  name: 
Eeld,  on  bill  by  the  husband  and  wife  against  a  party  to  whom  the 
husband  had  made  a  conveyance  which,  though  recorded,  had  never 
been  delivered  or  accepted,  that  the  wife  was  a  competent  witness,  un- 
der the  act  of  1867.    Krebavm  v.  Gordell  et  al.  23. 

2.  K  ferae  covert,  whose  separate  property  is  sought  to  be  made  sub- 
ject to  the  payment  of  her  husband's  debt,  may  resort  to  a  court  of 
equity  by  joining  him  in  a  bill  to  set  aside  a  fraudulent  judgment,  and 
may  testify  in  her  own  behalf    Biggins  v.  Brocliman  et  ux.  316. 

iMPEACHUfO  A  WITNESS. 

3.  The  credibility  of  a  witness  may  be  affected  by  contradictory 
testimony  without  showing  that  his  statements  are  intentionally  false 
or  material  to  the  issue.     Craig  et  al.  v.  Bohrer,  325. 

4.  Proof  that  a  witness  has,  on  former  occasions,  made  statements 
at  variance  with  his  testimony  on  the  trial,  has  a  direct  tendency  to 
impeach  his  veracity  or  his  memory.      Ibid.  325. 

5.  Tliough  a  witness  can  not  be  contradicted  as  to  matters  purely 
collateral,  the  jury  may  consider  and  weigh  such  codtradictory  state- 
ments when  suffered  to  be  made  without  objection.    Ibid.  325. 

6.  In  proving  the  previous  statements  of  a  party  who  testifies  in 
his  own  behalf,  and  which  tend  to  defeat  his  action,  it  is  sufficient  to 
give  the  substance  of  his  admissions,  without  repealing  his  exact  lan- 
guage.    Ibid.  325. 

WRIT  OF  ERROR.    See  APPEALS  AND  WRITS  OF  ERROR. 
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